Fordham Law Review

Volume 33 | Issue 1 Article 1

1964

The Ethical Foundation of Criminal Liability

Emilio S. Binavince

Follow this and additional works at: https://ir.lawnet.fordham.edu/flr

6‘ Part of the Law Commons

Recommended Citation

Emilio S. Binavince, The Ethical Foundation of Criminal Liability, 33 Fordham L. Rev. 1 (1964).
Available at: https://ir.lawnet.fordham.edu/flr/vol33/iss1/1

This Article is brought to you for free and open access by FLASH: The Fordham Law Archive of Scholarship and
History. It has been accepted for inclusion in Fordham Law Review by an authorized editor of FLASH: The Fordham
Law Archive of Scholarship and History. For more information, please contact tmelnick@law.fordham.edu.


https://ir.lawnet.fordham.edu/flr
https://ir.lawnet.fordham.edu/flr/vol33
https://ir.lawnet.fordham.edu/flr/vol33/iss1
https://ir.lawnet.fordham.edu/flr/vol33/iss1/1
https://ir.lawnet.fordham.edu/flr?utm_source=ir.lawnet.fordham.edu%2Fflr%2Fvol33%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=ir.lawnet.fordham.edu%2Fflr%2Fvol33%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:tmelnick@law.fordham.edu

The Ethical Foundation of Criminal Liability

Cover Page Footnote

The research for this article was in part carried out during my term as Research Fellow of the Alexander-
von-Humbolt-Stiftung at the Rechtsphilosophisches Seminar, University of Bonn, Germany in 1962-1963. |
must express my appreciation to the Stiftung for sponsoring this and other works in Germany, and to
Professor Hans Welzel, Director of the Rechtsphilosophisches Seminar for his friendly assistance on my
work on comparative criminal law. * Assistant Professor of Law, Catholic University of Puerto Rico.

This article is available in Fordham Law Review: https://ir.lawnet.fordham.edu/flr/vol33/iss1/1


https://ir.lawnet.fordham.edu/flr/vol33/iss1/1

FORDHAM
LAW REVIEW

1964-1965
VOLUME XXXIII



EDITORIAL BOARD

Joun J. OITZINGER, JR.
Editor-in-Chief

PavuL R. Apes Jomyw M. Savace
Articles Editor Articles Editor
STEWART N. BOXER Davip R. Treacy Joun H. WILKINSON
Case Notes Editor Case Notes Editor Case Notes Editor
Brian D. FITzGERALD LAwWRENCE N. Rosen
Comments Editor Comments Edilor

Warter J. McCarroLL
Managing Editor

MEMBERS OF THE BOARD

Jon C. AmMoONE RoBerr A. Forrrzzo RicaArp L. KANDELL
AcNEs E. ALBan Danier W. FripMAN Joun M, KENNEDY
Jorn F. BANNON MicrazL D. Gross Jorn A. LANZETTA

JoEL A. BRANDT Epwarp F. Haves, III Mavrice M. McDeRMOTT
Josepa H. Doucras Frank M. HeaprEY, JR. Marsias E. MoNe
Mavureen R. Driscorn RupoLr HRADECKY ALBERT J. SATTLER, JR.
RoBerRT A. FERRIS Denis R. HUurtey Joan Smor

Joroan J. FIskE Patricia M. HyNEs Woiiam P. VErbON
PrmLrr R. ForLENZA Hewnry P, WASSERSTEIN

ANN V. SULLIVAN
Business Secretary

EDITORIAL AND GENERAL OFFICES
Lincoln Square, New York, N.Y. 10023

Published four times a year—October, December, March, and May. Member,
National Conference of Law Reviews. Printed by the Heffernan Press Inc., Worcester,
Massachusetts. Second class postage paid at Worcester, Mass.

SUBSCRIPTION PRICE $5.00, SINGLE IsSUE $2.00. Make checks payable to Foroman
Law REeview, Subscription renewed automatically unless notified to contrary.




TABLE OF LEADING ARTICLES—TITLES

CERTIFICATE OF INCORPORATION ¥OR A NEW YORX Crose Corroration: A Fomet. Robert
D= B 1 testessessrsesesasans teesesas
CONGRESSIONAL POWER TO REQUIRE DEFENSE EXPENDITURES. Gerald W. Davis ....
DEVELOPMENT OF ScoPE OF REVIEW IN JUDICIAL REVIDW OF ADMINISTRATIVE ACTION:
MANDAMTS AND REVIEW OF DIscrRETION. Harold Weinlraub .ovvvevveennen.
Freeporr oF THE PreSs: Croswell’s Case. Morris D. Forkosel eveevsssensvanss sesene
Hoxrrce Uxper THE Prorosep NEw Yorx Pewar Law. Robert 2. Byrit veveeeaee.
Pararrer JurispicTioN: Ir THE Court oF Cramss Caw, WaHY NoT TEE ApMINISIRATIVE
Boarps? Gilbert A. Cuneo, Eldoss H. Crowell ovvvveseeeniiscnsansns
Tee Act oF StaTe—FoRrerGN Decisions CITED IN THE Sabbalma C.u:. A Resurran
AND MertoraNDURL OF LAw. Williass Harvey Reeves vouvens tesassaans cesssssnnan
Tee Erarcar Founpation oF CRNAL LiaBrirry. Emuilio S. Bitavitice ceeeeeevesss
Tee NEw Stock OprionN: PROBLEMS oF THE Satirien Corteaxy. V. Henry Roths-
L1 2 L . 7 A
T RIGHT T0 INVESTIGATE AND NEW YORK’S “StOP AND Fnrsx” L\w John A Rora;re
Tue Sare oF CorroratE ConNTROL. David C. Bayne, SJ. cvvenenn. cesnarennes ceerenne

TABLE OF LEADING ARTICLES—AUTHORS

Bavywg, Davio C., S.J., The Sale of Corporate Control «.oovvvvineannnnn. veeesassanes
Bmvavixce, Exmito S., The Ethical Foundation of Criminal Ligbility «...covenae..
Byrx, Rosert M., Homicide Under the Proposed New York Penal Law ........ coue
Cuoneo, GILeerT A., ANp Croweri, Exvox H., Parallel Jurisdiction: If the Court of

Claims Can, Why Not the Administrative Boards? ........ ceerissens cresessven
Davis, GErarp W., Congressional Power to Require Defense Expendilures oeiecves.
ForxoscH, Morris D., Freedoin of the Press: CROSWELL'S CASE severcencescccacancs
KESSLER, ROPERT A, Certzﬁcate of Incorporation for ¢ New York Close Carpara!mn.

A FOTHl ceeeenneeaseosssnssacasssasccssnsasssne tesssssecesceasasas cececene
Reeves, Wirriant Harvey, The Act of State—Foreign Decisions Cited in Tl:e SappatmNo

Case: A Rebuttal and Memoranduin 0f LAW «vevveiireersosesacecasses tesaesns
RoNAYNE, JorN A., The Right to Investigate and New York's “Stop and Frisk” Law
RorascaIIp, V., HENRY, 28D, The New Stock Option: Problesus of the Sialler Coripany
WEINTRAUB, HaroLD, Developinent of Scope of Review in Judicial Review of Admiris-

trative Action: Mandasnus and Review of Discretion ...... ceeerssenee cessrsens

TABLE OF BOOKS REVIEWED

Aroxson: StaTus axp Kovsexe mv tEHE HicEER Civit ServiCe. Jerome S. Rubenstein
Bisen & Scawrion: BoarpMaN’s ESTATE MANAGERMENT A¥D Accouvnthig. George
J. McCormtacE < unreeeniteteeencessssseanase oas PR ceencans essesssen
Farx: TeE RorE or Doxestic COURTS IN THE INTERNATIONAL Oroer. Howard J.
Taubenfeld ..ooeneneiiiiiiinanneassscaesseansnssascsssancansansassaces rees
Feerick: Front Famnee Hanps: TEE SToRY or PreSmexTtIAL Svccession. Edward
L W righl e iiiieeieaeateeneeesaeseensessnsssencsssancssanessncnns

31

359
415
173
137
599
393

211
583

883
173
137

39
415
541
599
211
393

359

351

533

745



iv FORDHAM LAW REVIEW [Vol.

HansLowE: PROCEDURES AND PoLicies oF THE NEw YORK StaTE LAor REerATIONS

TAUBMAN: FINANCING A THEATRICAL PRODUCTION. Jerome S. Rubenstein ............
ToNDEL: DISARMAMENT: BACKGROUND PAPERS AND PROCEEDINGS OF THE FOURTH

HaMMARSKTOLD FORUM. Charles E. RiC€ oo i iiiereniineeeeeneeessecnns .
Yoxr1EY: THE LAW OF SUBDIVISIONS. Robert E. BeCk ......cureeiiniinieeinnenaanns

COMMENTS

A SOLUTION TO THE DEBT-EQUITY PROBLEM .....cvvuiviueeervunannerassncnsonsas .
CONSTRUCTIONAL DEVICES AND THE NEW YORK RULE AGAINST PERPETUITIES ..........
MEXICAN DIVORCE—A SURVEY . .tttvueieseroonnaetosnssasassosassseerossscesaes o
Tee Bmnoing EFFEcT OoF A NONADVERSARY STATE COURT DECREE IN A FEDERAL TAx

DETERMINATION ot evvnuesoaesonsasanassssosessassatnosesesassonsntenssotsss
THE STATUS OF AN INVESTMENT SECURITY HOLDER UNDER ARTICLE 8 .......... P
TORTIOUS ACT AS A BAsIS FOR JURISDICTION IN PRODUCTS LIABILITY CASES .. ..vvvvcanns
TRIAL BY NEWSPAPER ....teoeuueunosiooenneessossosstosnnsasoasstsssonsonssanns
1964 DEVELOPMENTS IN THE APPLICATION OF SECTION 7 OF THE CrLAYTON AcT T0 HoORI-

ZONTAL ACQUISITIONS .+ et avueeeeaseencnnansososssanensoasasssnsssnsesssssns .

33

125
351
536
536

354
129

239
259
449

705
466
671

61

274



1964-65]

INDEX TO VOLUME XXXIII v

INDEX DIGEST

ACT OF STATE DOCTRINE
See International Law

ADMINISTRATIVE AGENCIES

See Government Contracts; Judicial Re-
view

ADMINISTRATIVE LAW

Ordinance Providing for Entry by Build-
ing Inspector for Purposes of Obtain-
ing Evidence for Criminal Prosecution
Held Invalid (Case Note) 297

ANTITRUST

1964 Developments in the Application of
Section 7 of the Clayton Act to Hori-
zontal Acquisitions (Comment) 274

—Introduction 274
—Effect of the Acquisition 276
—Existing Competition 276
—Potential Compatition 281
—2Market Determination 287
—~Continental Can 289
—Alcoa 292
—Conclusion 295
ARBITRATION
See Domestic Relations
ATTORNEYS

See Unauthorized Practice of Law
See also Criminal Procedure
Right of Attorney Defending Indigent
Prisoner to Compensation Under the
Fifth Amendment Upheld (Case Note)
93

CERTIORARI
See Judicial Review
CITY PLANNING

The Law of Subdivisions, A Book Re-
view 129

CIVIL RIGHTS

See also Attorney; Criminal Procedure;
Freedom of the Press; Labor Law
De Facto Segregation—Courts NMay Not
Substitute Their Ovn Judgment for
the Judgment of Commissioner of
Education Where There Is Rational
Basis for Commissioner’s Determina-
tion in Ordering Rezoning of School
District (Case Note) 301

CIVIL SERVICE
See also Conflict of Interest Status and
Kinship in the Higher Civil Service,
A Book Review 351

CONFESSIONS

New York Procedure for Determining
the Voluntariness of a Confession De-
clared Unconstitutional (Case Note)

86

CONFLICT OF INTEREST

Federal Conflict of Interest Law, A
Book Review 351

CONFLICT OF LAWS

See also Domestic Relations

Claim Arising from Forciogn Gambling
Contract Held Enforceable in New
York (Case Note) 493

CONSTITUTIONAL LAW

See Civil Rights;
Confessions;  Criminal  Procedure;
Freedom of Religion; Freedom of the
Press; Full Faith and Credit; Search
and Seizure; Self-Incrimination; Scpa-
ration of Powers

From Failing Hands: The Story of
Presidential Succession, A Book Review

State Tax on Liquor Imports from
Abread Held Unconstitutional (Case
Note) 305

CONTRACTS
See Conflict of Laws; Warranty

CORPORATIONS

See also Tasation

Certificate of Incorporation for a New
York Close Corporation: A Form 3541

Fraud on Court Approving Suit Settle-
ment Not Chargeable to Nonpartici-

pating Director (Case Note) 97
The Sale of Corporate Control 583
—The Premium and the Sale 584
—The Nature of the Sale 585
—The Definitions of Appropriator and

Controleur 585
—The Power Bases and Genezes of the

Custody 586

—Total Ownership Appropriation 587
—Fifty-plus Per Cent Ownership 587

—DNMere-Incumbency Control 587
—The AT. & T. Type of Aere In-

cumbency 388
—Tenuous Incumbency Control 589
—Blackmail & Duress $90
—The Fiduciary Duty in the Sclection

of the Controleur 391
—The Proximate Norms of Selection 592
—The Proximate Norms 593
~The Indicia of Breach 593
—The Remedies for a Breach 598



vi FORDHAM LAW REVIEW

CRIMINAL LAW

See also Administrative Law; Confes-
sions; Evidence; Freedom of the Press;
Homicide; Jurisprudence; Venue

Hospital Superintendent Not Granted
Order To Administer Transfusion to a
Competent Patient Where It Was
Likely That Death Would Otherwise
Ensue (Case Note) 513

Indictment for Felony Assault Upon
Member of Family Will Not Bar
Transfer to Family Court (Case Note;

10

Killing of Co-Felon by an Intended Vic-
tim Held to be a Ground for Felony
Murder (Case Note) 721

CRIMINAL PROCEDURE

See also Confessions; Evidence; Freedom
of the Press; Search and Seizure

Indigent Defendant Entitled to Assigned
Counsel at Coram Nobis Hearing
(Case Note) 716

CUSTODY
See Domestic Relations

DAMAGES

Interest Not Awarded in a Quantum
Meruit Cause of Action 317

DISARMAMENT

Disarmament: Background of Papers and
Proceedings of the Fourth Ham-
marskjold Forum, A Book Review 354

DOMESTIC RELATIONS

See aglso Criminal Law
Mexican Divorce—A Survey (Comment)

449
—Introduction 449
—General Considerations 450
—Mexican Divorce Generally 452
—The Majority View 453

—The Minority View—New York 453
—The Uniform Divorce Recognition Act

460
—The Mexican Law 462
—Conclusion 464

New York Court Approves Use of Arbi-
tration in Custody Disputes (Case
Note) 726

Validity of Separation Agreement Con-
ditioned Upon Divorce (Case Note)

519

ENTERTAINMENT
Financing a Theatrical Production, A
Book Review 536
This Business of Music, A Book Review
536

[Vol. 33

ESTATES

Boardman’s Estate Management and Ac-
counting, A Book Review 746

ESTATE TAX

Aircraft Accident Policies on Life of
Insured Excluded from Gross Estatc
(Case Note) 322

EVIDENCE

Defendant in a Malpractice Action Com-
pelled to Give Expert Testimony (Case
Note) 732

EXPERT WITNESSES
See Evidence
FAIR TRADE
Size and Extent of Consignment Distri-
bution Plan Prevents Its Recognition

as Agency When Used to Fix Prices
(Case Note) 336

FOREIGN LAW

See International Law

FREEDOM OF THE PRESS
Freedom of the Press: Croswell’s Case

415

Trial by Newspaper (Comment) 61
" —Introduction 61
—Fundamental Considerations 62
—A Temporary Curtailment of the Prac-
tice: Contempt Proceedings 62
—Punishment of Contempt in the Fed-
eral Courts 63
—Punishment for Contempt in the State
Courts 65
—Relief Available to the Accused 67
—Change of Venue 67
—Motion for Continuance 68
—Voir Dire 69
—Waiving a Jury Trial 72
—Proposed Solutions 72
—The Solution: Legislation 74
—Conclusion 76

FREEDOM OF RELIGION

See also Criminal Law

New Jersey Supreme Court Orders Preg-
nant Jehovah Witness to Consent to
Blood Transfusion to Save Unborn
Child (Case Note) 80

FULL FAITH AND CREDIT

Full Faith and Credit Permits Piecemeal
Application of Foreign Workmen’s
Compensation Statute (Case Note) 713



1964-65] INDEX TO VOLUME XXXIII vii

GAMBLING
See Conflict of Laws

GOVERNMENT CONTRACTS

See also Conflict of Interest; Warranty
Parallel JurisdicHon: If the Court of
Claims Can, Why Not the Adminis-

trative Boeards? 137
—Introduction 137
—The Disputes Clause and Administra-

tive Board Jurisdiction 138

~—Constructive Change, Impossibility of
Performance and Acceleration 144
—The Constructive Change Order 144

—Impossibility of Performance 145
—Acceleration 149
—Expansion of Jurisdiction by the Ad-

dition of Contract Clauses 153
—The Government-Furnished Property

Clause 153
—Suspension of Work Clause 154

—The Modified Changes Clause 155
—Remaining Gaps in Parallel Jurisdic-

tion 156
—Government-Caused Delay and Inter-
ference 156
—Withholding Information 159
—M\isrepresentation 160

—The Success of the Court of Claims 161
—The Attitude of the Administrative

Boards 165
—Conclusion 168
HISTORY
See Civil Service
HOMICIDE

See also Criminal Law
Homicide Under the Proposed New York

Penal Law 173
—General Comments 174
—Homicide at Common Law 175
—Homicide in New VYork: At Present

and as Proposed 176
—Homicide Resulting From an Act In-

tended to Kill 176

—Homicide Resulting From an Act In-
tended to Do Serious Bodily Harm

184
—TDepraved Mind Homicide 185
—“Wantonness” As the Key 186
—The Proposed Statute 188
—A Proposed Substitute Formulation 191
—Felony DMurder 191
—Felony Murder in New York 193
—The Proposed Statute 196
—Homicide While Opposing An Arrleégt
—ATisdemeanor Manslaughter 200
—Culpably Neglizent Homicide 203
—The Proposed Statute 206

—Conclusion 210

IMMUNITY
See Self-Incrimination

INDICTMENT
See Criminal Law

INTEREST
See Damages

INTERNATIONAL LAW

The Act of State-Foreign Decisions Cited
in the Sabbatine Case: A Rebuttal and
Memorandum of Law 599

~—Introduction 599

—Brief Review of the Sabbaline Case
Relating to the Act of State Daoctrine

€00

—To Count, to Deasure and to Weégh

02

—Premises Accepted by the Lower Courts
in the Sabbatine Decsions 605

~—An Unanswered Question 612

—Obligation and Sanction 613

~—Sanction in the Sabbatino Cace 613
—Why the Dedsion of the Lower Courts
in Sabbatino Was Praized 614
—Eiffect of Invalidation of Cuba's Act
of State on Efforts to Sccure Redress
for Praperty Confiscated in Cubz 616
—A Proposal 617
—Appendix 618
The Role of Domestic Courts in the
International Legal Order, A Book
Review 533

JUDICIAL REVIEW

Development of Scope of Review in
Judicial Review of Administrative Ac-
tion: Mandamus and Review of Dis-
cretion 359

JURISDICTION

See also Government Contracts

Jurisdiction Over a Non-Resident Pred-
icated Solely Upon a “Continuous
Tortious Act? Committed Within the
State Held Valid (Case Note) 327

Tortious Act as a Basis for Juricdiction
in Products Liability Caces (Com-

ment) 671
—Introduction 671
—Supreme Court History 672

—Jurisdiction Over Individuals 673
—Jurisdiction Over Corporations 673
—Single Act as a Basis for Iumdxctéc;g

~—The Single Act Statute 678
—Early Single Act Statutes 679
—Constitutional Limitations Upon the

Single Act Statute 632



viii

—Legislative History of New York’s
Tortious Act Statute 687
—New York Courts’ Failure to Expand
Jurisdiction 687
—Aims of CPLR 302; Legislative Intent
687

—The Illinois View of the Tortious Act
690

—Effect of Illinois Interpretation in New
York 691
—Interest of the State 691
—An Applicable Statute in New York 691
—Residence of the Plaintifi 695
—Hardship to Plaintiff 696
—Interest in Defendant’s Activities 697
—-Foreseeability by the Defendant 700
—Industrial 700
—Consumer 702
—Should the Court Exercise Jurisdic-
tion? 704
—PForum Non Conveniens 704
—7Unfair Burden Upon Defendant 704
—Conclusion 705

JURISPRUDENCE

See also Corporations

The Ethical Foundation of Criminal Lia-
bility 1

—Introduction 1

—The Ancient Postulate of Liability 2

—The Search for Subjective Postulates

13
—The Emergence of Ethical Mens Rea
19
—The Trend Toward Strict Liability 27
—Conclusion 34

LABOR LAW

National Labor Relations Board Affords
Administrative Relief for Union Racial
Discrimination (Case Note) 736

Peaceful Consumer Picketing at Second-
ary Site Not Prohibited by Section
8(b) (4) of the Labor Management Re-
lations Act (Case Note) 112

Procedures and Policies of the New York
State Labor Relations Board, A Book
Review 125

LEGAL AID
See Attorneys
LIBEL

See Freedom of the Press

MALPRACTICE

See Evidence

MANDAMUS

See Judicial Review

FORDHAM LAW REVIEW

[Vol. 33

MEXICO
See Domestic Relations
PRODUCTS LIABILITY
See Jurisdiction
REAL ESTATE
See City Planning; Taxation
REAL PROPERTY
Perpetuities—See Trusts

RECOGNITION OF FOREIGN
JUDGMENTS

See Domestic Relations
REFORMATION

See Warranty
RES JUDICATA

See Taxation
RIGHT TO COUNSEL

See Attorneys; Criminal Procedure
SEARCH AND SEIZURE

The Right to Investigate and New York’s

“Stop and Frisk” Law 211
—Introduction 211
—Common Law Right of Investigation

213
—The Law in Other States; the Uniform

Arrest Act 215
—Detention Statutes 218
—Detention in the Absence of Statutory

Authorization 219
—Federal Court Decisions 222
—New York Decisions 226
—Constitutionality 232
—Conclusion 234

SECURITIES

See Uniform Commercial Code

SELF-INCRIMINATION

Federal Government Prohibited from
Using State Compelled Testimony or
Fruits Thereof Against a Witness in a
Federal Prosecution (Case Note) 77

Section 6 of the Subversive Activities
Control Act Held Unconstitutional as
Violative of the Fifth Amendment
(Case Note) 309

SEPARATION OF POWERS

Congressional Power to Require Defense
Expenditures 39

—Introduction 39
—The RS-70 Controversy 40
—The Debate in Congress 41



1964-65] INDEX TO VOLUME XXXIII ix

—Historical Concept of Control Over
the Armed Forces 44
—Separation of Powers and Execution
of the Laws 36
—The Authorization and Appropriation
of Funds 51
—Enforcing Congressional Authority 56
—Political Considerations 57
—~Conclusions and Recommendations 60

STOCKS
See Taxation
SUBVERSIVE ACTIVITIES
See Self-Incrimination
SUICIDE
See Criminal Law
TAXATION

See also Constitutional Law; Estate Tax
A Solution to the Debt-Equity Problem

(Comment) 239
—The Pre-Kelley Era 240
—Designation 241
—DMaturity Date 241

—Certainty of Payment of Principal 242
—~Certainty of Payment of Interest 243

—Subordination 244
—Voting Rights 245
—Right to Share in Profits 245
—Thin Capitalization 246
—Fifth Circuit Rejects Thin Capitaliza-

tion 248
—True Intention 248
—DBusiness Purpose 250

—Substantial Economic Reality 251
—Substantial Economic Reality and Tax

Avoidance 252
—The Suggested Approach 256
—Conclusion 259
Depreciation Deduction in Year of Sale

(Case Note) 525

The Binding Effect of a Nonadversary
State Court Decree in a Federal Tax

Determination (Comment) 703
—The Saulsbury Rule 707
—The Gallagher Rule 708
—The Effect of a State Appeal 710
—Burden of Proof 710
—~Conclusion 711
The New Stock Option; Problems of a

Smaller Company 393
—TIntroduction 393
—Major Changes 395
—Qualified Stock Option; Some General

Problems 398

—Effect of New Holding Period 398
—Exercising of Pre-Existing Options 399

—Payment for Option Stock 400
—Requirements of a Stockholder-Ap-
proved Plan 401

—Modification of Option Agreements 402

—Continuous Employment 403
—Special Problems of the Small Com-

pany 403
—The Problem of Fair Market Value 403
—Restrictions on Dispesition of Quali-

fied Option Stock 408
—Financing Problems 407
—Utility of Employee Steck Purchase

Plans 407
—Substantial Stockholders 409
—Summary and Conclusion 410
—Appendix 410

Valuation of Prestige of Ofiice Building
Based Partially on Cest of Construc-
tion Upheld (Case Note) 121

THEATRES

See Entertainment
TORTS

See Evidence; Jurisdiction
TRADE REGULATION

See Antitrust; Fair Trade
TRIALS

See Evidence; Freedom of the Press
TRUSTS

Constructional Devices and the New
York Rule Against Perpetuitics (Com-

ment) 259
—History 239
—The Constructional Devices 262
—Excision and Acceleration 262
—Duration of Trust MMeasured in Ym(g.

2
—Entire or Separable Trusts 268
—Doaoctrine of Separability and the Re-

cent Amendments 271
—Postponement of Vesting or of En-

jovment 271
—Amendments Respecting Presumptions

272
—Conclusion 273

UNAUTHORIZED PRACTICE
OF LAW

Legal Services Rendered Over Two-Week
Period Within New York State by
California Attorney Not Vielative of
Penal Statute as “Practice of Law"”
and Are Compensable (Case No‘:g

UNIFORNM COMMERCIAL CODE

The Status of an Investment Security
Holder Under Article 8 (Commegg%
—Introduction 466



X FORDHAM LAW REVIEW

—General Concepts 467
—Definition of Investment Security 467
—Statute of Frauds 469
—The Purchaser for Value Without No-
tice 470
—The Holder’s Status in Relation to the
Issuer 470
—Issuer Defined 470
—The Issuer’s Defenses 471
—Requirements in the Security Itself
474

—The Holder’s Status in Relation to
Prior Holders 476
—Notice 478
—Indorsement 479
—Delivery 480
—Conclusion 482

VENUE

Pretrial Hearing on Change of Venue
Required in Misdemeanor Cases (Case
Note) 498

[Vol. 33

VERDICTS

Inconsistent Verdicts and Noncompliance
With Judge’s Charge Held Not Grounds
for Reversal (Case Note) 344

WARRANTY

No Implied Warranty in Absence of Re-
liance; Government Held Liable for
One-half of Loss Incurred by “Fixed-
Price” Contractor (Case Note) 507

WORKMEN’S COMPENSATION

See also Full Faith and Credit

Double Recovery-Out of State Action
Which Was Precluded by New York
Statute Held Not a Third Party Ac-
tion Within Meaning of New York
Workmen’s Compensation Law (Case
Note) 348

ZONING
See Administrative Law; City Planning



1964-65]

INDEX TO VOLUME XXXIII xi

TABLE OF CASES

Case names prefixed with an asterick are the subjects of Case Notes

Alabama, Thornhill v. ... 116, 119, 120
Alaska Packer’s Ass'n v. Industrial

Acc. Comm’n ......... 696, 713, 715
*Allegheny Corp. v. Kirby .......... 97
Allen, Bosworth v. o.ocvvvnnennnnnn 100
Almeida, Commonwezlth v, ... 723, 724
Almond, The King v. ....... 62, 63, 65
Aluminum Co. of America, United

States v. ........ 278, 279, 280, 281,

289, 292, 293, 294, 295
American Radiator & Standard Sani-
tary Corp., Gray v. .. 330, 332, 333, 690
*Anderson, Raleigh Fitkin-Paul Mor-
gan Memorial Hosp. v. .. 516, 517, 519

Andrews, Schley V. vevveeinennnn.. 521
Angelo, People v. o..veeininnan., 205
Anglo-Tranian Oil Co. v. Idemitsu
Kosan Kabuski Kaisha .......... 628
Anglo-Tranian Qil Co. v. Jaffrate
(The Rose Mary) .......... 608, 621

Anglo-Iranian Oil Co. v. SUP.O.R.

Co. (Unione Petrolifera per

I'Orienté, S.p.A.) (The Miriella)
623, 624

Aksionairnoye  Obschestro A,
Luther v. James Sagor & Co. 631, 632

Application of Georgetown College,
Inc. 515, 516, 517, 519
*Aptheker v. Secretary of State 309, 310

Arcole Midwest Corp. v. United

States .iuiiiiiiiiiiineniaenen, 163
Atkins v. Jones & Laughlin Steel

L0  « 1 636
Austin, People V. «.cvvveenn...... 724
Auten v. Auten .....eeevinnnn.... 493
Balaban v. Rubin ....... 303, 304, 305
Ballman v. Fagin ......cccuvunn.. 78
Baltimore Radio Show v. State .... 67
Bamfield, Blad v. «....cauu........ 650
Banco Nacional de Cuba v. Sabba-

HOO .veenn.. 599, 600, 602, 603, 604,

605, 608, 611, 612, 613,
614, 616, 626, 627
Bank Indonesia & Twentsche Bank

N.V,, Senembah lMaatschappij

B 657
Banque d’Espagne, Martin v. ...... 647
Barnes, Haag v. cuvvevnvnnnnnnnn.. 493
Barnes v. State ........ieiinnn... 31
Barton Trucking Corp. v. O’Connell

376, 378
Bateson-Stolte, Inc. v. United States 163
Batsafsche Petroleum Maatschappij,

United States of Mexico v. ...... 654
Bay State Abrasive Prods. Co.,
Jobns v. cooeiiiiiinniaaa.... 679

Beck v. Washington .......ee..... 71

Bell v. School City ..ovvvevennn... 302
Ben C. Gerwick, Inc. v. United
States cevnnesnenan cessscssanens 164
Berenberg v. Park Memorial Chapal 350
Berwind-White Ceal Mining Co,
DIcGoldrick V. vivvivivnnnennne. 306
Blad v. Bamfield «veveenernnnene.. 650
Bhair v. Commissioner ... 707, 709, 712
Bloch, Société Potacas Jhericas v. .. 641
Blocker v. Board of Educ. ....... . 302
Boeard of Bar Examiners, Schware v. 315
Board of Educ, Blocker v. ........ 302
Board of Educ,, Brovn v. .... 3201, 303
Beard of Educ, Taylor v. ........ 302
Bobola v. Bobola ........ sesensss 454
Bologno v. O'Connell ........ 374, 376
Borlan Corp. v. Oriental Quilting &
Novelty Corp. veveeeann.. eeeses 321
Boston & Maine R.R, v. Delaware &
Hudson Co. ..... veseenene eeasss 101
Boston Metals Co.,, Compania de
Astral, SA. V. ovene. censes 620, 631
Bosworth v, Allen vvvevenenannns .. 100
Boyland, 5 East 71st Street v. ..... 123
Bradford Elec, Light Co. v. Clapper
713, 114
Brady, People ex rel. Kennedy v.
363, 364, 363, 366
Breslin, City of Brooklyn v. ....... 377
Bridges v. California .......... 66, 7§

Bridges, Hicks ¥, eeevecanene ceeese 123
Brock v. North Carolina .......... 506
Brodrick v. Gore c.cceeeen.. vesess 710
Brown v. Board of Educ. .... 301, 303
Brovn, Lane v. ....... ersseccns .. 720
Brown v. Maryland .....000e0ae.. 307
Brown v, Walker ....... [ 3 |

Brown Shoe Co. v. United States
275, 276, 271, 273, 279,
239, 201, 294, 295
Button, NAACP V. .evvvvnenneees. 314
California, Douglas v, ........ 719, 720
Cantwell v. Connecticut voeeseen.. 817
Caplan v. Lionel Corp, (Lionel) 583, 584
Carlo Bianchi & Co., United States v,
140, 141, 166, 170, 171
Carpenter Constr, Co. vveuva.. 1588, 167
Carpenters Union v. Ritter's Cafe .. 119
Carroll v, Lanza ...... sesvaes 714, 715
Carter v. DMuscat (Republic) .. 583, §84
Case No. 1268/1937 .ivvvvenanee.. 648
Case of John Peter Zenger
415, 416, 442, 444, 446
Case of William Shipley, Dean of
St. Asaph .... 423, 427, 433, 437, 441
Central Hanover Bank & Trust Co.,
Dullage V. ceeennenens . 677, 673, 633



xii FORDHAM LAW REVIEW

Certain Property Located in the
Borough of Manhattan, United

States V. c.viiiiiiiiinanciennas 96
Chartrand, Hartford Acc. & Indem.

[0 T 350

*Chism, Pigage v. «v.cvviviinenn.n. 344

City of Brooklyn v. Breslin ........ 377
Clapper, Bradford Elec. Light Co. v.

713, 714

C.L.Nichols ......covviviennanns 531

Cohn v. United States ... 529, 531, 532
Cohoes Fibre Mills, Inc.,, Erlanger

Mills, Inc. V. .vvvvnniennnnnnnnns 704
Cole, Marburg v. ....coevevninnns 380
Colgate & Co., United States v. 338, 344

Collier, People ex rel. Sims v.

364, 365, 366
Columbia Steel Co., United States v. 274
Commerce Int’l Co. v. United States 165
Commissioner, Blair v. .. 707, 709, 712

Commissioner, Dobson v. ......... 246

Commissioner, Flitcroft v. ........ 711
Commissioner, Gooding Amusement

[ I A 248, 249, 250
Commissioner, John Kelley Co. v.

240, 246, 247, 248

Commissioner, Kelly’s Trust v. .... 710
Commissioner, Nassau Lens Co. v.

251, 252, 253, 256, 259

Commissioner, Peyton v, .......... 709

Commissioner, Talbot Mills v. .... 246

Commissioner of Licenses, Picone v.
373, 374, 375
Commissioner of the Land Office,

People ex rel. Harris v. .... 362, 363
Commonwealth v. Almeida ... 723, 724
Commonwealth v. Farren ......... 31
Commonwealth v. Moyer ......... 723
Commonwealth v. Redline .... 723, 724
Commonwealth v. Thomas ... 723, 724

Commonwealth of Virginia, Travel-

ers Health Ass’'n v. ........ 678, 685
Communist Party v. Subversive Ac-
tivities Control Bd. ............. 312

Compania de Astral, S.A. v. Boston
Metals Co. 680, 681

Compania Mexicano de Petrolo &
Tankage & Transport, “Petropol,”
“Petroservice,” et “Petrolest” v. .. 653

Confiscation of Property of Sudenten

GEermans .....c.eeeeeearacnnass 663
Connecticut, Cantwell v. .......... 517
Connecticut, Palko v. ............. 506
Consolidated Laundries Corp.,

United States v, .........con... 99
Continental Can Co., United States

.......... 281 288, 289, 295, 296
Contmental Ill. Nat’l Bank v. Umted

States .iuveeiieiiiiiiiinneannn. 164
Conway, Pollack v. ............... 386
Coombs v. Edwards .............. 385

[Vol. 33
Counselman v. Hitchcock ....... 79, 80
Craig v.Harney ......c..oveevnnnen 66

*Crider v. Zurich Ins. Co. ....... 713
Crossland, Sugden v. ......... 596, 597
Crosswell’s Case ......... 415, 416, 446
Crouse v. McVickar ....co0vviaans 98
Czechoslovak Confiscatory Decree

Case .iiiiiiiiiiiiiia P 668
Dairs et Cy. v. El Aguila .......... 655
Darry v. People ...coovviiiiiiaan. 185
Davis et Cie. v. Mexican Eagle Co. . 656

*Daystrom Corp., Petterson v. ...... 348

*¥PDe Jesus, People v. v.oivviviiias. 105
De Keller v. Maison de la Pcnséc

Francaise .....ccevevecencnniaas 648
Delaney v. United States ........ o 69

Delaware & Hudson Co. Boston &

Maine RR. V. cvvvviviinncannas 101
DeLeeuw, Steele v. ..... tesseaaes. 089
Dempsey, MOOYe V. ceeeeervacans .o 499
Denckla, Hanson v. ..... 330 335, 683,

684, 685, 686, 701, 702, 703

*Denno, Jackson v, .... 86
Denver & SL. Ry, Moffat Tunncl

Improvement Dist. v. ....o00v0e. 512

Department of Health, People ex rel.
Lodesv. 368, 369, 370, 371
Department of Health, Stracqua-
danio v. 382, 383, 384
*Department of Revenue v, James R.
Beam Distilling Co. ......... oo 306
Deutsch-Indonesische  Tabak-Han-
delgessellschaft mbH., N.V., Vere-
nigde Deli-Maatschappijen v. ... 662

..........

sesssrscrea Xy

*Dilgard, Erickson v. ..... 513, 514, 516
*Dillon v. United States . 93, 148, 161
Dobson v. Commissioner .......... 246
Doran, People v. ..covvvieiennnnns 90
Doughty v. Maxwell .............. 92
Douglas v. California ........ 719, 720
Dowd, Irvin v. ....ovvennns 70, 171, 499

Dreyfus Bros., Republic of Peru v. 638
Dr. Miles Medical Co. v. John D.

Park & Sons .......... 337, 341, 343
Dulles, Kent v. ....cvvveeanen 311, 312
Durr v. Paragon Trading Corp. .... 383
Eastern Maintenance Co. .......vus 168
Eckert, People v. ....oovievianaann 206
Edwards, Coombs v, .....ccv0enne . 385

E. I. duPont de Nemours & Co.
(Cellophane), United States v.
288, 289, 290
E. 1. duPont de Nemours & Co.
(Du Pont-General Motors),
United States v. 275, 279
El Aguila, Dairset Cy. v. .......... 655
El Aguila, Petroservice & Credit
Minier Franco-Roumain v.
El Paso Natural Gas Co., United
States v. 281, 282, 286

.......... XX



1964-65]

Empire City Trotting Club v. State
Racing Comm’n, People ex rel.
369, 371, 372, 374
Empire Storage & Ice Co., Giboney
V. teicccssccnoasatossassnrocnns
Employers Liab. Assur. Corp
Watson v. ....... 680, 651, 685 715
*Erickson v. Dilgard ...... 513, 514, 516
Erlanger Mills, Inc. v. Cohoes Fibre
Mills, INC. vovvevvenreccancnnss
Eskridge v. Washington Prison Bd. 03
2,
Essex Universal Corp. v. Yates 3583, 534

Ewing v. Lockheed ..covvvennanne. 697
Fagin, Ballman v. «.covvneenennnas 78
Farren, Commonwealth v. ......... 31

Feathers v. McLucas .... 332, 686, 692,
694, 693, 700, 701, 702

Fenco-Polytron .....cceceeeeennn. 147
F. J. Stokes Corp. cvceeeennnnnnnnn 147
Flippin Materials Co. v. United
States v.cceeviencncans 510, 511, 513
Flitcroft v. Commissioner ......... 711
Florida, Shepherd v. ....cnveeennn. 62
Francklin’s Case c..oceeevennnecens 435
Frank v. DMaryland .......... 298, 299
Freidberg v. Freidberg «.ccvue..... 730

Freuler v. Belvering . 706, ZOZ, 708, 709
Fribourg Nav. Co. v. Commissioner

528, 530

Fried Krupp A. G, Inre .......... 637
*Fruit & Vegetable Packers, NLRB v. 112
G. A. Karnavas Constr. Co. ....... 158
Gallagher v. Smith .. 708, 709, 710, 711
Gardner, People V. vovieennenennnnn 205
Garvan, Roach v, ....covnnnnnn. 63, 65

General Elec. Co., United States v.
339, 340, 341, 342, 343

Giboney v. Empire Storage & Ice Co. 120
Gideon v. Wainwright ..... 92, 93, 718
Gilbert, Gulf Oil Corp. v. .......... 704
Glaser v. Glaser ...ccocvvevninnnen 439
Golden, Intercontinental Hotel Corp.

28 493
Golden v. Golden ............ 154, 435
Goldfine, Heddendorf v. .......... 102
Gooding Amusement Co. v. Com-

missioner ............. 248, 249, 250
Gore, Brodrick v. .......

Gould v. Gould
Grant, People ex rel. Schwab v.
371, 318, 379, 380

Gray v. American Radiator & Stan-

dard Sanitary Corp. 330, 332, 333, 690
Gregory v. Helvering ............. 250
Grieco, People v. ........ 201, 202, 203
Griffin v. Illinois

INDEX TO VOLUME XXXIII xiii

Hanke, International Bhd. of Team-

(170 3 A P ¢ 1
Hanson v. Denckla .es. 330, 335, 633,
54, 685, 656, 701, 702, 703

Harney, Crcug Vi cesesecasssacsss

Harris v. Comm!.sxoners of the Land

Office, People exrel. ........ 302, 363
Harris v. White ..cvvvieicieenans . 494
Harrison, People v. ..... 723, 725, 726
Harry TrotZz ceveveecececenens P X §
Hartford Acc. & Indem. Co. wv.

Chartrand ...coveevneennn eesess 350
Heddendorf v. Goldfine ....... eeee 102

Helbert Wagg & Co., In re €03, 631, 639
Helene Curtis Inds,, Inc. v. United
StateS vnvseciencncncncan eesesss 163
Hellriegel v. Sears Roebuck & Co. .. 690
Helvering, Freuler v. 706, 707, 703, 709
Helvering, Gregory v veceeessseess 250
Henry v. DMississippl ..va0.. ceesans . 507
Hernandez, Underhill v, ...cvvac... 601
Hertz Corp. v. United States ...... 3529
Hess v. Pawloski covvennnneens 678, 676
Hicks v. Bridges cuveveess vecessss 128
Hill v. Hill ........... .. 3825, 729, 730
Hitchcock, Counselman v, ...... 79, 80
Heag v. New Jersey coeeeeeesncess 508
Hoffman v, United States ...0e00.. 144
Hogan, Malloy V. ceeeeenennneas eee 19
Horne Tooke’s Case ....... veesees 433
Hughes, People v. cveeveea... 718, 719
Hungarian Soviet Government .... €69
Idemitsu Kosan Kabuski Kaisha,
Anglo-Iranian Qi Co. v. ..cv.....
Mlinois, Grifin v. .......
Industrial Ace. Comm’'n, Alacka
Packers AssR V. vevens. 696, 713, 715
Industrial Acc. Comm’n, Pacific Em-
ployers Ins, Co. V. cievervnananns
Intendant G¢énéral Bourgesis &
Qualité et Seciété La Ropit, Union
des Républiques Sodalistes Sovi-
CtQUES Vi vevsenenens
*Intercontinental Hotels Corp. v.
Goldenl +oinvervennancenans vesee 493
International Bhd. of Teamsters wv.
Hanke ....ccvvivnnnnn. 119
International Life Ins, Co,, DcGee v.
330, 335, 632, 633,
686, 696, 700, 702
International Shee Co. v. Waching-

628
92, 720

sesea

713

640

11:) R 329, 330, 338, 675, 679,
634, 6@, 693
In the Matter of Michelman .. 729, 730
Towa, Rhedes v. ...... sessaseanses U3
Irvin v. Dovd .vvvvenenn.. 70, 71, 499
Jack v. KaNSaS vveeenvanees ceneses 18
*Jackson v. Denno ........ eee 86
Jackson v. Jackson 468
Jafirate, Anglo-Iranian Oil Co. v.
(The Rose Mary) «.ueeen. .. 603, 621



xiv

*James B. Beam Distilling Co., De-

partment of Revenue v. ......... 306
James Sagor & Co., Aksionairnoye

Obschestro A. M. Luther v. . 631, 632
Jansen, Lichtenstein v. ............ 389
Jester, People v. ........... .. 719
Jewett, Van Rensselaer v. ......... 318
John D. Park & Sons, Dr. Miles

Medical Co. v. ........ 337, 341, 343

John Kelley Co. v. Commissioner
240, 246, 247, 248
John McShain Inc, ............nns 167
Johns v. Bay State Abrasive Prods.
Co.

........................... 679
]'omt Anti-Fascist Refugee Commit-
tee v. McGrath ................ 317
Jones & Laughlin Steel Corp., Atkins
Ve eteennevanensessissscaneanns 686
*Joseph E. Seagram & Sons v. Tax
Comm™ ..oviiiininninennnnnnns 121
Joseph, People v. ......oiiiall. 206

J. W. Hurst & Sons Awnings, Inc. .. 147
Kalish v. Kalish

Kaminsky, People v. ....... ve.. 106
Kansas, Jack v. ....ovvivvnnnnnnes 78
Kelly’s Trust v. Commissioner ..... 710
Kendall v. United States ex rel.
Stokes .....iiiieiiiiineinenans 49

Kennedy v. Brady, People ex rel.
363, 364, 365, 366

Kentv.Dulles ............... 311, 312
King of the Two Sicilies v. Willcox 77, 78
*Kirby, Allegheny Corp. v. ......... 97
Kirk v. United States ............. 152
Klaff, People v. ......... 106, 107, 110

Kraushaar Bros. v. Thorpe, People

exrel. oo 733
Kunker v. Kunker ........... 728, 730
Laff vi.Laff .........civiviiinnns 457
Lake v.Lake «....cvvvnvuenns 520, 523
Lamb, Mauran v. ....covvvvenenn. 732
Lanev.Brown ..........c..00uuns 720
Lanza, Carroll v. ............ 714, 715

Larkin Co. v. Schwab ... 378, 381, 382
Larkin, Lemir Realty Corp. v. 381, 392
Larson v. United States Rubber Co. 335

*Laverne, People V. ....ccoenviunnnnn 297
Larrisquitu et I’Etat Espagnol v.
Société Cementos Rezola ........ 645

Lemir Realty Corp. v. Larkin . 381, 392
*Lesjac Realty Corp. v. Mulhauser .. 317

Leviton v. Leviton .......... 456 437
Leyra, People V. vovvveniinnnnnn..
Lichtenstein v. Jansen ............ 389
Lionel Corp. (Lionel), Caplan v.

583, 584
Litton, Pepper v. .cevvveeennennnn. 587
L & O Research & Dev. Corp. ...... 146
Lockheed, Ewing v. .............. 697

Lodes v. Department of Health,
People ex rel. 368, 369, 370, 371

DR

FORDHAM LAW REVIEW

[Vol. 33
Loucks v. Standard Qil Co. ........ 495
Louisiana, Rideau v. ....cc0veuuinn 500
Louisville Refining Co., NLRB v... 41
Luscomb, People v. ......... . 193, 194

*Macabe Co. ...cvvvvnneiiinaranas 525
MacDonald v. Perry c.vcvvniveenans 345
MacPherson v. MacPherson ...... 458
Maher, People ex rel. Wooster v. .. 360
Maison de la Pensée Francaise, De

Keller v. ...ovvvivinnne.. Cevene 648
Malloy v. HOgan ...covvvevenennans 79
*Manhattan Eye, Ear & Throat

Hosp., McDermott v, ....... ees 132
Mapp v. Ohio ......... . 92, 93, 208
Marburg v. Cole .......ccvvvuenn. 380
Marcas, Butler v. «...covvenes 522, 524
Marshall v, United States ......... n
Martin v. Banque d’Espagne ...... 647
Maryland, Brown v, ....oo0vviians 307
Maryland, Frank v. .......... 298, 299

*Mason v. Pamplin «..ooovnuinnnnn . 498
Masonite Corp., United States v. .. 340
Massachusetts, Prince v. ...... 17, 518
Massey Motors, Inc. v. United

States ....ieviiiiiann, «e. 529, 531
Matter of Estate of May .......... 494
Matter of Friend ................. 272
Matter of Horner ........... 269, 271
Matterof Lautz ........ocvvvnns 101
Matter of Rhinelander ....... 459, 522
Matter of Williams .............. 273
Mauran v. Lamb ..... teseeisaanas 132
Mazxwell, Doughty v. ...ooveviniss 92

Mayﬂower Hotel Corp., Sterlmg v.. 587

McCall, People ex rel. New York &

Queens County Gas Co. v.

371, 372, 373

*McDermott v. Manhattan Eye, Ear
& Throat HOSP. vvevvuvencianans 732
McEligott, Schwab v. ....0vunute . 385

McGee v. International Life Ins. Co.
330, 335, 682, 683,
686, 696, 700, 702

McGoldrick v. Berwind-White Coal
Mining Co.
McGrath, Joint Anti-Fascist Refugee
Committee v.
McLucas, Feathers v. 332, 686, 692, 694,
695, 700, 701, 702

..................

McRae, United States v, ....... P ¥

McVicker, Crouse Vo voveverneeaess 98

McWilliams Dredging Co. v. United
States v.vveeniiiiiiiiiiiiianans 142

McWilliams, People ex rel. Schau
365, 366, 367, 368,
369, 370, 371, 387
Meachem v. New York Cent. R.R. 349
*Metal Workers Union (Hughes Tool
(00 79 736
Mezxican Eagle Co., Davis et Cié v. 656
Michelman, In the Matter of .. 729, 7130



1964-65]

Miller, Nelson v. -.covvvnnnn. 330, 690
MMiranda Fuel Co. ov.nvnnenn. 731, 738
Mississippi, Henry v. cevecssceeess 507
s7fitchell, Vetere V. .ccvocancecncace 301

Moffat Tunnel Improvement Dist, v.
Denver & SL. Ry, ccvvveennnnns 512
Monaco, People v. vovinneeennne. 203
DMoore V. Dempsey «ceeveeenecnnas 499
Moore v.MOOYe covveiennneanaaans 523
Morris, Thatcher v. ..oeeevennen.. 194
Moses, Shakespeare Workshop v. .. 388
Moss, Rocenberg Ve cecenssssnssnne 376
Moss, Small v. .o.oevvinnnnnn 380, 385

Motorlease Corp., United States v.
528, 530
Moulin, Volatron V. ...ceneueencnns 642
Moyer, Commonvealth v. ......... 723
#*Mulhauser, Lesjac Realty Corp. v. . 317

DMullane v. Central Hanover Bank &
Trust Co. venvunnnnnnnn 677, 678, 635

Murdock, United States v. ........ 78

#Murphy v. Waterfront Comm’n .... 77
Murthey v. Murthey . 521, 522, 524

Muscat, Carter v. (Republic) . 583, 584
NAACP v.Button ...oovvnvennnnen 314
Nabb v. United States ............ 94

Nassau Lens Co. v. Commissioner
251, 252, 253, 256, 259
National Dairy Prods. Corp., United

States V. ceeeeceerccncnanns 313, 314
*National Presto Indus, Inc. v.
United States ....cevnneenns 161, 507
Nattress v. United States .......... 95
Neff, Penoyer v. ...ccvvvnnnn.. 328, 329
Nelson v. DMiller ...couvvvnns 330, 690
Nelson, People v. ........ 201, 202, 203
Nevin v. Nevinl voeueeinnniincsnss 461

New Jerzey Fid. & Plate Glass Ins.

Co, Prager v. ecvvnvennnnn. 319, 320
New Jerzey, HOag v. ceeeveveoaness 506
New York Cent. R.R., Meachem v. 349
New York County Lawyers Ass'n,

Rael V. cociiiiiiiiiencans 489, 491
New York & Queens County Gas Co.

v. McCall, People ex rel 371, 372, 373
New Vork, Stein v. ......... 36, 83, 39
Niman v. NilRan ...ceeeeeeennnnne 522

*NLRB v. Fruit & Vegetable Packers 112
NLRB v. Louisville Refining Co. .. 741
NLRB, Radio Officer’s Union v. .... 742

FNOe, INRE vvvvevrvinnnrnnaseenns 322
North Carolina, Brock v. .......... 506
Northeast Airlines Inc., Pearson v. 716
N. V. de Batsafsche Petroleum

Maatschappij v. War Damage

Comm™ c.ovvvennnrnnanennanas
N. V. Verenigde Deli-Maatschappijen

v. Deutsch-Indonesische Tabak-

Handelsgesellschaft m.b.H.
Nye v. United States ..........

652

INDEX TO VOLUME XXXIII XV

0'Connell, Barton Trucking Corp. v.
376, 3718
O'Connell, Bologno v. «....... 374, 376
Ohio, DIapp V. ceeeeeeccens eees 92,93
Ohio ex rel. Eaton v. Price .... 29§, 299

Oricental Quilting & Novelty Corp,,
Borlan Corp. Vi ceese..
Otis, UPSON V. seevesoccsossccsane
Oxholm, Wolff V. cvcvvvennsecaceen
Pacific Employers Ins. Co, v. In-
dustrial Acc, Comm’n ...... 713, 718
Paines, United States v. v.oo0euesee 313
Palko v. Connecticut voovovvaeansss. 508
Palmaneda Adams ........ seeassss 531
#Pamplin, Mason V. cececvecneeene. 498
Paragon Trading Corp.,, Durr v. .... 383
Park Memorial Chapel, Berenberg v. 350

Parke, Davis & Co., United States v.
338, 341, 344

sssccsses

102
636

Pawloski, Hess v vevneee veees 675, 676
Pearson v. Northeast Airlines, Ine. . 716
Penn-Olin Chem. Co., United States
Ve ceeone 232, 284, 2835, 286, 287, 295
Pennekamp v, Florida ....000e00. 66
Pennoyer v. Neff vovveenenes . 328, 329
People v. Angelo sevevesasecscnns . 208
People v. Austin vovoevasne eaensass 124
People, Darry v ceveesesses vesses 183
*People v. De Jesus coeveenannnen.. . 103
People v. Doran ce.vveeenennees e 90
People v. Eckert voeeeessns ceeensas 205
People v. Gardner ....... sesseanan 208
People v. Gricco +....... 201, 202, 203
People v. Harrison ....... 723, 728, 726
People v. Hughes coeoeeee. ees 718, 719
People v. Jester 719
People v. Joseph 20%
People v. Kaminsky .....cc0n.n ..o 105
People v. Klaff .......... 105, 107, 110
“People v. Laverne cueeeeeenscncass 297
People v. Leyma ... ceesnsnans ... 90
People v. Luscomb .......... 193, 194
People v. Monaco ..eeeeerssseensen 203
People v. Nelson ..ceeens 201, 202, 203
People v. Radison .. 103, 109, 110, 112
People v. Randazzio .......... cene 90
People, Ricapito v. ..veveee... 107, 110
“Pcople v. Shipman ...... censenen . 16
People v. St. John seevvnnsnes venes 719
#People v. Washington ........ 721, 726
People v. Weiner c.oeeveecnssnceses

People ex rel. Empire City Trotunt,
Club v, State Racing Comm’n
369, 371, 3712, 374
People ex rel. Harris v. Commis-
sioners of the Land Office .. 362, 363
People ex rel. Kennedy w. Bmdy
363, 364, 365, 365
People ex rel. Kraushaar Bros. v.
Thorpe coevieevannnes ceseasan . 733



xvi

People ex rel. Lodes v. Department
of Health ........ 368, 369, 370, 371
People ex rel. New York & Queens
County Gas Co. v. McCall
371, 372, 373
People ex rel. Schau v. McWilliams
365, 366, 367, 368,
369, 370, 371, 387
People ex rel. Schwab v. Grant
3717, 378, 379, 380
People ex rel. Sims v. Collier
364, 365, 366
People ex rel. Wooster v. Maher ... 360

Pepper v. Litton ................. 587
Pepsi-Cola Co. v. Tax Comm’n .... 124
Perry, MacDonald v, ............. 345
Peter Kiewit Sons’ Co. v. United
] 511
Petroservice & Credit Minier Franco-
Roumain v. El Aguila .......... 655
*Petterson v. Daystrom Corp. ...... 348
Peyton v. Commissioner .......... 709

Philadelphia Nat’l Bank, United
States v. 277, 278, 280, 281, 294, 295

Picone v. Commissioner of Licenses
373, 374, 375

*Pigage v. Chism .................. 344
Pioneer Bus Co. ...ovvuvivnnnnnnn. 742
Poirier & McLane Corp. v. United

States .......coiiiiiiiiiiiian, 511
Pollack v. Conway ............... 386
Prager v. New Jersey Fid. & Plate

Glass Ins. Co. ....vcvenn... 319, 320
Price, Ohio ex rel. Eaton ...... 298, 299
Prince v. Massachusetts ...... 517, 518
Prince Dabischa-Kotromaniez v. So-

ciété Lepke ........ccvviviiinnns 669
Princess Paley Olga v. Weisz .. 632, 633

“Propetrol,”  “Petroservice,” et

“Petrolest” v. Compania Mexicano
de Petrolo & Tankage & Transport 653
Pruzan v. Valentine .............. 385
Queen v. Gyngall ................. 727
Radio Officer’s Union v. NLRB .... 742
Radison, People v. .. 108, 109, 110, 112

*Raleigh Fitkin-Paul Morgan Me-

morial Hosp, v. Anderson

516, 517, 519

Randazzio, People v. .............. 90
Redline, Commonwealth v. ... 723, 724
Regina v. Serné ................. 192
Regina v. Woodrow ........... 30, 32
Reilly v. Shapmar Realty Corp. ... 346

Reiter v. Universal Marion Corp. .. 99
Republic of Peru v. Dreyfus Bros. . 638

Reynolds v. United States ........ 70
Rhodes v. Towa .........c0vue.... 308
Ricapito v. People .......... 107, 110
Rice, Seignious v. ................ 380
Rideau v. Louisiana .............. 500

Ritter’s Cafe, Carpenters Union v. . 119

FORDHAM LAW REVIEW

[Vol. 33

R. M. Hollingshead Corp. v. United

States ..iiiiiiiiiiiiineen. 148, 509
Roach v. Garvan ..... N 63, 65
Robbins Mills, Inc. ...... vessssees 146

Roel v. New York County Lawyers

ASSN suiiiiiiiiiieiennn .. 489, 491
Rosenberg v. Moss ...... Cieseieae 376
Rosenstiel v. Rosensticl .. 458, 459, 465
Rowan v. United States ........... 248
Rubin, Balaban v. ...... 303, 304, 305

Sabbatino, Banco Nacional de Cuba
v. . 599, 600, 602, 603, 604, 605, 608,
611, 612, 613, 614, 616, 626, 627
*Sacks, Spivak v, ....0uenn veee 483, 491
Saline Bank, United States v. ..... . 78
Saulsbury v. United States 707, 710, 711
Sawyer, Youngstown Sheet & Tube
C0. V. tiveiinenastsanansaaes 48, 50
Schau v. McWilliams, People ex rel.
365, 366, 367, 368,
369, 370, 371, 387

Schley v. Andrews ....coeceeennaes 521
School City, Bell v. ..ovvvviiinaans 302
Schwab v. Grant, People ex rel. 377-80
Schwab, Larkin Co. v. .. 378, 381, 382

Schwab v. McElligott ......... ‘oo 385
Schware v. Board of Bar Examiners 315
Sears Roebuck & Co., Hellricgel v. . 690
*Secretary of State, Aptheker v. 309, 310
Seignious v, Rice ...voviviiinnnnn. 380
Senembah Maatschappij N.V. v,

Bank Indonesia & Twentische
Bank NV, .............. etenes 657
Serné, Regina v. ............... oo 192

Shakespeare Workshop v, Moses ... 388
Shapmar Realty Corp., Reilly v. ... 346

*Sheets v. Sheets ......... 726, 731, 132
Shelton v. Tucker ............ 316, 317
Shepherd v. Florida .......... vees 62

*Shipman, People v. ....vcuuun.... 716
Simmel-Industrie Meccaniche So-

cieta, Per Azioni ................ 166

*Simpson v. Union Oil Co. ......... 337

*Singer v. Walker ... 327, 694, 696, 700
Small v. MO05S +.vvenernnenens 380, 385
Smith, Gallagher v. . 708, 709, 710, 711
Smith Leasing Co. ........0vvun... 531
Smyth v. Twin State Improvement

(61} 4+ J N 679, 681
Société Cementos Rezola, Larras«

quitu et I’Etat Espagnol ........ 645
Société Hardmuth ................ 646
Société Lepke, Prince Dabischa-

Kotromainiez v. ............ oae 669

Société Potasas Ibericas v. Block .. 641

Socony-Vacuum Oil Co., United
States V. v.iiiiiiiiiinieann 341, 343

*Spivak v. Sachs ............. 483, 491

Standard Gas & Elec. Co., Taylor v.
(Deeprock) ....vvvvvnennn. ceees 587

Standard Oil Co., Loucks v. ....... 495



1964-65]

Standard Store Equip. Co. ........ 151
State, Baltimore Radio Show v. ... 67
State, Barnes V. c.oovvviinniennnnas 31

State Bd. v. Young’s Market Co. ..
State Liquor Authority, Wager v. .. 387
State Racing Comm'n, People ex rel.
Empire City Trotting Club v.
369, 371, 372, 374

Steele v. DeLecuw coenvvnnnnnenns 659
Stein v. New York ......... 86, 88, 89
Sterling v. Mayfiower Hotel Corp... 587
St. John, People V. civenvennennnnn 719
Stracquadanio v. Department of
Health ...ooivvvnnenns 382, 383, 333
Subversive Activities Control Bd.,
Communist Party v. coveeeeneesn 312
Sugden v. Crossland .......... 596, 597

Sun Properties, Inc. v. United States 248
SUP.O.R. Co. (Unione Petrolifera

per DOriente, S.p.A), Anglo-
Iranian Gil Co v. (The MMiriella)
623, 624
Talbot Mills v. Commissioner ...... 246
Tax Comm'n, Joseph E. Seagram &
SONS V. ceveccssonsacsonsannsose 121
Tax Comm’n, Pepsi-Cola Co. v. .... 124
Tax Comm’n, 860 Fifth Avenue
(e} ¢ « T2 . 123
Taylor v. Board of Educ. ......... 302
Taylor v. Standard Gas & Elec. Co.
(Deeprock) cvveecceecieernennns 587
Thatcher v. Morrs coovnvenunsnnns 494
The King v. Almond ........ 62, 63, 65
The King, West Rand Cent. Gold
Mining Co. V. cvveiviencnecnenas 651

Thomas, Commonwealth v. ... 723, 724
Thornhill v. Alabama ... 116, 119, 120
Thorpe, People ex rel. Kraushaar

Bros. V. coceveencccsinccnancees 733
Throckmorton, United States v. .... 98
Toledo Newspaper Co. v. United

States ceeececncacasonsans 63, 64, 63
Town of Southfield, Ward v. ..... 101
Travelers Health Ass’n v. Common-

wealth of Virginia ......... 673, 635
Tucker, Shelton v. ........... 316, 317
Tutchin’s Case ....cveeencnnannens 443
Twin State Improvement Corp.,

Smyth V. covvnnnnennnnnanes 679, 651
Underhill v. Hernandez ...cc.ov.... 601
Union des Républiques Socialistes

Soviétiques v. Intendant Général

Bourgeois &s Qualité et Société La

ROpit covvenrnenenencnnnnncanns 640

#Union Oil Co., Simpson v. ........ 337

United States v. Aluminum Co. of
America (Alcoa) . 27§, 279, 280, 281,
289, 292, 293, 294, 295
United States, Bateson-Stolte, Inc. v. 163
United States Ben C. Gerwick Inc.

INDEX TO VOLUME XXXIII xvii

United States, Brown Shoe Co. v.
278, 276, 271, 278,
279, 289, 291, 294, 293
United States v. Carlo Bianchi & Co.
140, 141, 166, 170, 171
United States v, Certain Proporty
Located in the Borough of Man-
hattan ....ceeeeees P
United States v. Cohn .... 329, 531, 832
United States v. Colmate & Co. 338, 344
United Statcs v. Columbia Steel Co. 274
United States, Commerce Int'l Co. 6
Vi sesssescsscecsscecssssssscs 1
United States v. Comohdaled I.:lun-
dries Corp. coveveecens.
United Stha V. Conlmcntal Can Co.
281, 288, 289, 295,
United States, Continental Il Natl
Bank V. tivceienennnnnecnes ceee
United States, Del:mey v 69
*United States, Dillon v. ... 93, 140. 161
United States v. E. I, duPont de
Nemours & Co. (Cellophane)
283, 289, 290
United States v. E. I. duPont de
Nemours & Co. (Du Pont-General
DMotOrs) c.vseeceecenss eees 275,209
United States v. El Paso Natural Gas

CO. sevsescsnnscsannss 281, 282, 286
United States, thpm Materials Co.
Ve ceosssen eresersanse 510, 511, 513

United States v. General Elec. Co.
339, 340, 341, 342, 343
United States, Helene Curtis Indus,,

INC. Vi covennnnnancones ceescann 163
United States, Hertz Corp. V. ...... 529
United States, Hoffman v. ..... eeae 144
United States, Kitk v, vovvvneeeanns 152

United States, Marshall v, .ov0veee. 71

United States v. DMasonite Corp. ... 340
United States, Massey Motors, Inc.
Ve cavsensenscnns vesessesse 529, 831

United States v.McRace coveeennnn. 77
United States, McWilliams Dredging
CO. V. cinonnnsanasons vesnensaes 142
United States v. DMotorlease Corp.
528, 530
United States v. Murdock .....c... 78
United States, Nabb v, voavaeeeenes 94
United States v. kauanal Dairy
Prods. COrp. ceeessonvanses 313, 314
#United Stales, National Presto
Indus., INC. Vi eeeeeeeaseses 161, 307
United States. NAtress Vo ceeesenes 93
United States, Nye V. cooeseannes 64, 65
United States v. Parke, Davis & Co.
338, 341, 344
United States v. Penn-Olin Chem.
Co. .... 282,284, 285, 286, 287, 295
United States v. Philadelphia Nat'l
Bank ... 277, 278, 280, 281, 294, 295



xviil

United States v. Raines ........... 313

United States, Reynolds v. ........ 70

United States, R. M. Hollingshead
COrp. V. evvevennnnenncncas 148, 509

United States, Rowan v. .......... 248

United States v. Saline Bank ...... 78

United States, Saulsbury v. 707, 710, 711
United States v. Socony-Vacuum Oil

[ Y 341, 343
United States v. Sun Properties, Inc. 248
United States v. Throckmorton .... 98
United States, Toledo Newspaper Co.
63, 64, 65
Umted States ex rel. Stokes, Kendall

Umted States of Mexico v. Bat-
safsche Petroleum Maatschappij . 654

United States Rubber Co., Larson v. 335

United Wholesale Employees (Per-

fection Mattress Co.) ........... 116
Universal Marion Corp., Reiter v. .. 99
Updegraff, Wieman v. ............ 315
Upson v. OtiS v.vveninniernenannnn 102
Valentine, Pruzan v. .............. 385
Van Rensselaer v. Jewett .......... 318

*Vetere v. Mitchell ................ 301

*Viles v. Viles .......oevvinnnaann. 519
Volatron v. Moulin ............... 642
Volentine & Littleton v. United

States ..., 164
Wager v. State Liquor Authority .. 387
Wainwright, Gideon v. .... 92, 93 718
Walker, Brown v. .....coovueene.n

*Walker, Singer v. ... 327, 694, 696, 700
War Damage Comm’n, NV de Bat-
safsche Petroleum Mattschappij v. 652
Ward v. Town of Southfield ....... 101
Warrender v. Warrender .......... 455

FORDHAM LAW REVIEW

Washington, Beck V. vovvveaienn. n
Washmgton, International Shoe Co
329, 330, 335, 675,
679, 684, 685, 693
*Washington, People v. ........ 721, 726
Washington Prison Bd., Eskridge v.

92, 93
*Waterfront Comm’n, Murphy v. ... 77
Watson v. Employers Liab, Assur.

Corp. vovveaverans 680, 681, 685, 715
Wemer, People V. civieinarannnnas
Weisz, Princess Paley Olga v. .. 632, 633
Werner v. Werner vo.oovvvvennans 523
West Rand Cent. Gold Mining Co.

v. The King ...vvvvvuniniiinane 651
Western Contractmg Corp v. Unitcd

StateS veveeriiniircninerans vees 143
White, Harris v. .oveveeiieeenannn, 494
White Motor Co. v. United Stntcs 342
Wieman v, Updegraff .....c00u0us. 315
Wier Long Leaf Lumber Co. ...... 528
Willcox, King of the Two Sicilies ,

.......................... , 18
Wolfi v.Oxholm ............ ..., . 636
Wood v. Georgia ...ovvvereinnans 66
Wood v. Wood ......... 458, 459, 462
Woodrow, Regina .......... veee 30, 32

Wooster v. Maher, People ex rel. .. 360
Yates, Essex Universal Corp. v. 583, 584
Yates v. Yates c.oovvnnnnane .. 523, 524
Young’s Market Co., State Bd. v. .. 307
Youngstown Sheet & Tube Co. v.

SAWYEr tiiinvereinnriasenasa 48, 50
Zenker v. Zenker «...coviiiiniiinn 461
*Zurick Ins. Co., Crider v. ......... 713

5 East 71st Street, Inc. v. Boyland 123
860 Fifth Ave. Corp. v. Tax Comm’n 123



.

o
masa
L

e
= 2o G
o . : : .
o o -

o
2 S

Seues
o

.
S

.

o
e e e o 2
SOl SRl e 7
e N Y G s o e
e

i

. 0
. > - o ' :
,:@(\ﬁ%y)/««w . o
o o e
.

MR




MANUEL R. GARCIA-MORA
1921 - 1965
It is with great respect and sadness that we dedicate this issue

of the ForpHAM Law REVIEW to Professor Manuel R. Garcia-
Mora: teacher, author, scholar and friend.




un Aemoriam

The untimely demise of Professor Manuel Garcia-Mora was
a disheartening loss to his family, his friends, members of his
profession, and to everyone at Fordham Law School. Although
he was a member of the faculty for only a few short years, his
cheerfulness quickly and firmly endeared him to the student
body. Through his teaching his students learned—for this we
are indebted to him; through his teaching he also learned—
for this we admired him.

Much of his time both in and out of the classroom was de-
voted to the fields of international and comparative law, His
books and many contributions to law reviews are an invaluable
contribution to those areas of jurisprudence.

He was 2 man who felt strongly and sincerely about funda-
mental concepts, constantly searching for truth and justice and
peace in what he wrote, taught and did.

It is indeed unfortunate that in the academic world, recogni-
tion and acclaim are reserved for so few and come so late in
life, for they surely would have come to this man.

THE EDITORS







THE ETHICAL FOUNDATION OF CRIMINAL
LIABILITYt

EMILIO S. BINAVINCE*

I. InTrRODUCTION

STORY has demonstrated the need to articulate an adequate founda-

tion of criminal liability in criminal law reforms. The tragic experi-
ence of the German people during the T%ird Reicl: proved to be a lesson to
the criminal law scholars who prepared the new Dzaft Penal Code now be-
fore the Buuidestag. The Draft Code is firmly committed to the funda-
mental principle that liability is based on personal guilt,! The code com-
mission believes that: “The concept of guilt is a living concept in a people.
Without it there cannot be a life directed to moral value conceptions.
Without moral value conceptions, however, human life is not possible.”
In England and the United States, the considerable extension of the doc-
trine of strict liability is posing a serious threat to the rational foundation
of criminal liability—the same threat that prevailed to reduce penalty in
Hitler’s Germany into a morally indifferent “security measure,” and
made millions of innocent people “criminals.” Unfortunately, the Amer-
ican Law Institute failed to meet the challenge to articulate and accom-
modate a definite theoretical orientation in the JZodel Penal Code.® In the
main, the reason is that the issue involved is not clearly understood and its

T The research for this article was in part carried out during my term as Research Fellow
of the Alexander-von-Humboldt-Stiftung at the Rechtsphilosophisches Seminar, University
of Bonn, Germany in 1962-1963. I must espress my appreciation to the Stiftung for cpon-
soring this and other works in Germany, and to Profcscor Hans Welzel, Dircctor of the
Rechtsphilosophicches Seminar for his friendly assistance on my work on comparative
criminal Jaw.

% Assistant Professor of Law, Catholic University of Puerto Rico,

1. See Entwurf eines Strafgesetzbuches (StGB) mit Begriindung §5§ 15, 23, 24 (1962).
The Begritndung (motive) of the Entwurf says: “The draft is a criminal law baced on
guilt (Schuldstrafrecht). This means that the penalty, an institution which contains a judg-
ment of moral disvalue towards human conduct and has always been fundamentally co
considered, may be imposed only if the actor could be blamed for his act. To punich with-
out such reproach of blame would distort the idea of penalty and transforms it to a
morzally colorless measure which could be abused for political purposzes” Id, at 96. (Writer’s
transl.)

2. Ibid. (Writer’s transl)

3. The Institute points out that the “abrogation of such liability may be impelitic . ...
It believes that “reducing strict liability offenses to the grade of violations,” also a criminal
behaviour, is the right solution. Model Penal Code § 1.05, comment 3 (Tent. Draft No.
2, 1954). It left to the states the regulation of these offenses. Model Penal Cede § 1.04,
Reporter’s Note 8 (Off. Draft 1962).
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implications in the criminal law system sufficiently appreciated. To throw
a new light upon this problem, it might be useful to review the historical
development of the ethical foundation of criminal liability in the Anglo-
American law.

To a great degree, the theoretical foundation of liability in the Anglo-
American criminal law is a reflection of the uncertain and fragmentary de-
velopments in cultural history. Notwithstanding the classical works of
Hale, Hawkins, Coke and Blackstone, the scientific systematization of the
criminal law has not received sufficient attention comparable to the efforts
in continental Europe.* This is in part attributable to the jural method of
the common law as a system. The particularistic language of common-law
legislation; the judicial attitude to deny a projective value to legislation
and its corollary doctrine of restrictive interpretation of laws affecting the
common law; the judicial method of reasoning by analogy from prior de-
cisions; the piecemeal judicial law making; the timidity of scholarship, ex-
cept in recent years, to generalize, organize and systematize the criminal
law into a consistent and logical unity—all these have, in one way or an-
other, inhibited the conscious and deliberate construction of a theoretically
defensible and adequate criminal law system. To refer to just one exam-
ple, we may mention the failure to isolate tort from criminal liability on
the basis of relevant distinction and classification. Proposed distinctions
are not without obscurity, and there is conduct that continues to be
classified as tort and crime, such as battery, assault and false imprison-
ment. This “viscous intermixture,” as Winfield calls it,° is archaic, and
has been maintained in the criminal law by the historical method of as-
certaining “the law.” As long as archaic elements are suffered in criminal
law, no attempt to generalize and isolate crime from tort would be suc-
cessful.

II. THE ANCIENT POSTULATE oF LIABILITY

It is now common to refer the earliest beginning of criminal law to the
principle of vengeance.® In Roman law, private vengeance vanished at a
very early date.” In a culturally primitive society, physical force was the
immediate and simplest instrument of redress of what was then narrowly

4. There is truth in the words of Gustav Radbruch that the common law “has stumbled
its way to wisdom.” Der Geist des englischen Rechts 64-68 (4th ed. 1958).

5. Winfield, The Province of the Law of Tort 190 (1931).

6. See Kohler, Zur Lehre von der Blutrache (1885); 1 Conrad, Deutsche Rechtsgeschichte;
ein Lehrbuch 46-52 (2d ed. 1962).

7. See Loffler, Schuldformen des Strafrechts (1895); Mommsen, Romisches Strafrecht
58-64 (1899); von Bar, History of Continental Criminal Law 11 (6 Continental Legal
History Series 1916).
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defined as wrong.® Crime was not considered a challenge against the col-
lective security, but an injury to the private peace of a family or clan. The
social unit was primarily organized for the purpose of protection against
an essentially external aggression.

This crude social structure formulated vague rules which can hardly
be contrasted with the sophisticated system of modern criminal law. It was
not until the private and public participation of the individual in society
was clearly delineated that the technical discipline of criminal law really
became established. Gradually, however, as the consciousness for com-
munal peace and security developed, the private prosecution of wrongs
began to move to the background. Vengeance became a serious interfer-
ence with peace, rather than, as it was in the past, the instrument of peace.
Nevertheless, the concept of penalty as understood in rational criminal
law was not known. Today penalty is considered a reaction of the state ex-
pressing an ethically negative judgment over the conduct and the actor.
The “penalty” of the ancient law was an instrument of mystical character
often related to religion.” Recent studies have shown that until the late
middle ages western Europe did not have any rational conception of pen-
alty.® The word “penalty” or “Strafe” appeared for the first time in the
laws of the fourteenth century.!* To attribute to a sanction an element of
“penalty” requires a higher degree of cultural thought in which the crea-
tive nature of the human conduct is clearly defined. At this time, however,
the creative faculty of the human will had not been recognized; it was not
realized that man has the faculty to alienate himself from his natural cir-
cumstances and affect the natural order of things. On the contrary, man
was considered an indistinct part of the natural universe, behaving like
other natural objects, under the determined rule of necessity. Further, the
ancient mind had not formulated a satisfactory conception of the causality
of nature and the role of human conduct in the daily changes of given nat-
ural circumstances. The human conduct is the initial contact in the at-
tempts of man to intervene in the order of the world of causality. This was
obscure in their thinking, and they failed to appreciate that man is not ab-
solutely subject to nature, and that within a significant wide sphere of
possibilities, causality is a subservient agency that the human creative fac-
ulty dominates and utilizes. Again, a knowledge of the causality of the uni-
verse is a rational consciousness which is too subtle for an untrained mind
to speculate. They lacked, therefore, this essential presupposition from

8. For an eshaustive historical study of different national criminal laws, sce Lifder, op.
cit. supra note 7.

9. See Weissweiler, Busse (1930).

10. See Achter, Geburt der Strafe (1951).

11. 1 Conrad, op. cit. supra note 6, at 50-52.
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which the ethical evaluation of human behaviour could be drawn and the
concept of responsibility of the actor could be determined.

Before the Norman conquest, the Anglo-Saxon law can be found at this
stage of development. However, on the eve of the conquest we find that
blood feud was being regulated, and the composition system was in prac-
tice. The tariffs of wer, wite and bot—compositions to buy the peace of
the family and the king—can be found. They were already in the period
of some form of diffused transition. Cnut had already a more or less com-
prehensive catalogue of pleas of the crown as shown by a passage in the
Domesday Book.*? It continued in use well into the reigns of the early
Norman kings.!® In the twelfth century, however, this elaborate system
suddenly disappeared. There were few crimes broadly defined within the
king’s mercy; discretionary money penalties took the place of the wite,
and the ot became “damages” assessed by the court.*

In this period,'® liability, civil or criminal, attached to a materialistic
or objective hypothesis. There must be an external and material conduct
and injury on which liability could be grounded. The primitive mind was
utterly incapable of elevating itself from its immediate and perceptible
encompassment. It lacked the necessary speculative bent to investigate
the relevant and distinctive concepts beyond the material and visible in-
dications of a wrong. A wrong must be represented by an actual corporeal
injury. For instance, in the individual crimes the penalty imposed was
measured according to the value of the object damaged or injured. In theft
the gravity of the offense is determined by the value of the property stolen;
in battery, the penalty was made dependent upon the part of the body in-
jured.

The presence of a guilty mind was not a condition of liability during
the Germanic era.*® This was tersely expressed in the rhythmic preface of

12. 2 Holdsworth, A History of English Law 43-47 (3d ed., rewritten 1927) [herein-
after cited as Holdsworth]; 2 Pollock & Maitland, History of English Law 451-54 (2d cd,
1927) [hereinafter cited as Pollock & Maitland].

13. 2 Holdsworth 47-50; 2 Pollock & Maitland 460-62.

14. 2 Pollock & Maitland 458-59.

15. To give the length of each period is to invite criticism. After all, the history of
ideas, unlike the occurrence of events, has an element of continuity that cannot be arbitrarily
encompassed in a defined span of time. Flexibility must be assumed, and it is prudent to
refrain, aside from indicating broad guides, from giving the length of each period here
discussed.

16. This is the weight of authority. In Germany, this view is supported by Brunner,
Schwerin-Thieme, Planitz, Schréder-Kunssberg, Eberhard Schmidt and others; the op-
posite view is represented by Amira, von Bar, Binding and Kaufmann. For a review, sco
Kaufmann, Die Erfolgshaftung 11-16 (1958). Maitland, Holdsworth and Wigmore follow
Brunner closely, whereas Holmes, Plucknett and Winfield represent the contrary view.
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the Sacksenspiegel’” in Saxony. This work of Eike von Repkow reflects
also the thinking in England when it was written in the early years of the
thirteenth century. The lines, “The deed kills the man,” and “One cannot
see a wrongful resolution, unless the deed is with it,” indicate the objec-
tive character of the hypothesis of liability.!® The Germanic law, however,
seems to distinguish some typified circumstances which would already in-
dicate that some type of conduct is not criminal, or at least, less blame-
worthy. In these cases, apparently the actor has no guilty mind, or when
not totally wanting, at least deserving of mitigation. But in these special
cases in which absolution or mitigation is recognized, the actor must make
an open oath that he did not initiate any circumstance connected with the
injury.®® If one has apparently contributed in any conceivable manner to
the death of another, he must take the open oath to a formula which was
still in use until the thirteenth century, that is, that he had done nothing
in which the dead man “was nearer to death or further from life.”=® Con-
duct which was not an offense could be made the ground of an appeal of
homicide if it could be shown that the conduct conduced, however indi-
rectly, to the death of the deceased.” We see also that the ancient law has
a strong reproach against offenses done with secrecy (dlcinwerke). A
murder was considered a secret killing, and since the right of feud cannot
be easily pursued, it was heavily penalized. So also was theft more se-
verely penalized than robbery, a position which is exactly opposite the
approach of modern law which makes a distinction based on the absence
or presence of violence.

We can see the operation of this principle concretely if we investigate
the early doctrines on some of the familiar defenses in modern criminal
law. Under the old law accidental injury® and injury done under coercion
or self-defense®® were equally sources of liability as an intentional and
blameworthy harmdoing.** Brunner, a leading German legal historian,
says: “The early law knows no such thing as accident, but it seeks always
after something to make answerable, and determines it, by a scarcely ap-

For a short discussion, see Plucknett, A Concise History of the Common Law 463-63 (Sth
ed. 1956).

17. For a short account of the history of this famous legal literature sce 1 Conrad, op, dit.
supra note 6, at 351-52. In Germany, this is equivalent to Glanville’s work.

18. Sachsenspiegel, Reimvorrede 27 (Eckhardt ed. 1935-1956). (Writer’s trancl,)

19. Planitz, Germanische Rechtszeschichte 37 (1944).

20. 2 Holdsworth 52; 2 Pollock & Maitland 470.

21. TIbid.

22. Brunner, Uber absichtslose Miscethat im altdeutschen Strafrechte (1690); 1 Brunner,
Deutsche Rechtsgeschichte 211-20 (2d ed. 1928); 2 id. at 704; Wigmore, Responsibility for
Tortious Acts: Its History, 7 Harv. L. Rev. 315, 319-25 (1394).

23. 1 Brunner, Deutsche Rechtsgeschichte 223 (2d cd. 1928).

24, Brunner, Uber absichtslose Missethat im altdeutschen Strafrechte 2-3 (1850).
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preciable causal nexus, from the condition of the harmful result.”*® The
Anglo-Saxon story of Beowulf provides an illustration of accidental injury.
Haedcyn, the second son of Xing Hredel, was accidentally killed by his
brother when the slayer’s arrow did not hit its intended mark. The slayer
was held and killed to expiate the accidental death. The king so deeply
mourned the death of his two sons that he took his own life.?® As late as
1214 we can still feel the force of this Anglo-Saxon rule. In a case before
the king’s court, one Roger of Stanton happened to kill a girl by misad-
venture while throwing a stone. “And it is testified that this was not by
felony. And this was shown to the king, and the king moved by pity
pardoned him the death.”*?

A famous Nordic legend will suggest to us the doctrine of coercion in
the early law. The mistletoe twig was the only thing not sworn not to harm
the god Baldur. The jealous Loki gave the mistletoe to the blind god
Hodur, and, guiding his hands, threw the twig at Baldur from which he
died. The Germanic conception of liability makes the blind god Hodur
liable of a grave offense which was avenged by the brother of the de-
ceased.?®

The doctrine of self-defense under the old law seems to show that self-
defense is not as self-evident as is generally assumed. If we look at the old
doctrines, we will find to our surprise that the “natural tendency of all liv-
ing beings to self-preservation” is not axiomatic, as it is represented. The
old law does not exculpate a defendant because of self-defense; he and his
family were held liable to answer in a feud.?® Bracton relates a case where
the defendant answers, even in defense of himself against a burglar in his
own house.?® Two interesting cases were also decided in the early part of
the eleventh century which compel us to conclude that self-defense was
not wholly established until some later time. Robert of Herthale was re-
ported to have been arrested for having slain one Roger in self-defense.
Roger, it was shown, had also slain five men in the fit of madness. It was
directed that Robert be committed to the sheriff and the king was consulted
about the matter.®! In the other case, a carter was assaulted by a rob-
ber, Howel, and his band in an attempt to rob him. The carter killed
Howel and defended himself against the others. It was ruled: “Whereas it
is testified that Howel was a robber, let the carter go quit thereof. And

25. 2 Brunner, Deutsche Rechtsgeschichte 707 (2d ed. 1928). (Writer’s transl.)
26. See Brunner, op. cit. supra note 24, at 2-3.

27. 1 Selden Society, Select Pleas of the Crown No. 114 (1887).

28. See 1 Conrad, op. cit. supra note 6, at 49.

29. See 1 Brunner, Deutsche Rechtsgeschichte 223 (2d ed. 1928).

30. 1 Bracton, De Legibus et Consuetudinibus Angliae 446 (Twiss ed. 1879).
31. 1 Selden Society, Select Pleas of the Crown No. 70 (1887).
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note that he is in the parts of Jerusalem, but let him come back safely,
quit of that death.””®?

When it dawned upon the ancient law that the approach to accident and
self-defense was harsh, some light of rationalism began to enter the sys-
tem of criminal law. The king generally mitigated this harshness by using
his prerogative to pardon the defendant, as the foregoing cases have dem-
onstrated. But it is important to notice that justification was not as yet
recognized; hence, the defendant needs a pardon. In 1278, the Statute of
Gloucester® directed the judges that if one kills another in self-defense
or by misadventure, he shall be held liable, but the judges shall inform the
king, so that the king may pardon him if he wills.**

The lack of enlightened orientation to evaluate the subjective elements
of conduct may also be noted in the doctrines concerning the liability of
the insane and infants. Modern law recognizes insanity as a defense in
crime but not in tort.>* However, in ancient law, in which criminal and civil
liabilities were not distinguishable, the state of the law was difierent. In-
sanity does not entitle a man to be acquitted, at least not in murder. Insan-
ity merely enables him to obtain a special verdict that he committed the of-
fense while insane, and the king may extend his pardon.®® The modern lavwr
holds a child liable in tort,** and an age of immunity in criminal law has
been fixed at seven.®® Here the development was quite different from in-
sanity. In the Germanic tradition, until a male child becomes a weapon-
bearing member of the community, he does not have the capacity to pos-
sess rights nor assume liabilities. At a time when peace was precariously

32. Id. at No. 145.

33. 6 Edw. 1, c. 2 (1278).

34. See 3 Stephen, The History of the Criminal Law of England 36-37 (1833).

35. McGuire v. Almy, 297 Mass, 323, § N.E.2d 760 (1937).

36. See 2 Stephen, op. cit. supra note 34, at 151,

37. Garratt v. Dailey, 46 Wash. 2d 197, 279 P.2d 10691 (1935).

38. Clay v. State, 143 Fla. 204, 196 So. 462 (1940); Triplett v. State, 169 Miss, 308,
152 So. 881 (1934); Queen v. Smith, [1845] 1 Cox Crim. Cas. 260; 4 Blaclstone, Com-
mentaries *%22-24; 1 Hale, Pleas of the Crown 26 (1st Am, cd. 1247). Currently, we are
inclined to classify infants into several categories of responsibility. The age of immunity
varies in different jurisdictions usually from seven to cight years, See generally Weaed-
bridge, Physical and Mental Infancy in the Criminal Law, 87 U. Pa. L. Rev. 426 (1939). In
England the age of immunity was raised from seven, as in the common law, to eight, See
Children and Voung Persons Act, 1933, 23 Geo. §, ¢. 12, § 50. Next is the rcbuttable
criminal theapacity between the ages of eight to fourteen years. Miles v. State, 99 Niss.
163, 54 So. 946 (1911). Above fourteen, the defense of infancy is usually no longer avail-
able. Children and Voung Persons Act, supra at § 107; Woodbridge, supra at 435. In some
jurisdictions, a boy below the age of fourteen cannot be found guilty of rape or other
sexual offenses because of the conclusive presumption of physical immaturity. Tex. Pen.
Code art. 1183 (1961) ; 4 Blackstone, Commentaries ¥212. Compare Cal. Pen. Code § 262.
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achieved by arms, complete participation in the political and legal rights
and duties in the community was conditioned upon the capacity to bear
arms. Until the child attains this status, the father answered for and made
claims on behalf of the child like the master for his slave.?® The acquisi-
tion of this status is marked by a solemn ceremony, the Wehrhaftmach-
ung, in which the male child is given a weapon.*® The ceremony custom-
arily, though not always, took place at the age of twelve. Accordingly,
during the Anglo-Norman era the infant initially acquires liability at the
age of twelve,*! and the cases have ruled that a child cannot be guilty of a
crime until it reaches this age.*? Later, however, the law became severe,
and, apparently as a borrowing from Roman law, the tendency was to
limit the age of immunity to seven.*® A boy who killed another in defense
of his brother argued that he was below twelve years of age. Nevertheless,
he was committed to prison, and Judge Spigurnel said: “If he had done
the deed before his age of seven years, he should not suffer judgment; but
if . .. he had done any other deed not causing the loss of life or limb, and
against the peace, he should not answer, because before that age he is not
of the peace.”* It was thereafter firmly established in the common law
that beyond the age of seven, the infant is doZ capax.t®

The development of the tort liability of a child departed from this pat-

39. Wigmore, supra note 22,.at 447. Wigmore points out that the same notion of legal
liability could be seen in one of the two forms of the writ of pardon for infants in the
Registrum Brevium where the infant was discharged, but must come up again and answer
if any one raises the question after he has arrived “ad legitimam aectatem.” Id. at 447 n.2.

40. See 1 Conrad, op. cit. supra note 6, at 13-14.

41. Wigmore, supra note 22, at 447,

42. In a case, a boy placed a mark inside the house to shoot his arrow. In shooting, the
arrow accidentally went outside and killed a woman. A Justice said: “Since he is not of tho
age of twelve years, he is not a felon, but good and loyal.” Y.B. 30-31 Edw. 1, 529 (Rolls
ed.) quoted in Wigmore, supra note 22, at 447 n.3; see also Kenny, Outlines of Criminal
Law 73 (Turner ed. 1952).

43. Wigmore, supra note 22, at 447 n.4; see also 1 Hale, op. cit. supra note 38, at 20-23.

44. Y.B. 30 Edw. 1, 510-12 (1302) (Rolls ed.) quoted in Wigmore, supra note 22, at
447 n4.

45. In Wooldale’s Case (1218-1219), 56 Selden Society 415, pl. 1134 (1937), a seven
year old boy was held liable for murder but the death penalty was pardoned him for tho
King’s sake. In 1338, a girl of thirteen years was found guilty of trcason for killing her
mistress. She was burnt. It was argued in this case that by the old law no one under agoe
was hanged, or has ever suffered judgment of life or limb. Spigurnel, J., howdver, found
a case where a child of ten was hanged for killing his companion. It was sald that becauso
the infant concealed the body of his companion after killing him, he knows the distinction
between evil and good. Y.B. 12 Edw. 3, 627 (1338) (Rolls ed.) quoted in Wigmore, supra
note 22, at 447 n.5. See also 4 Blackstone, Commentaries *23; 1 Hale, op. cit. supra note 38,
at 26.
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tern.®® When the idea of compensation was gaining ascendance over the
penal idea in tort, the rule was that infants, like the insane, were liable for
damages they may have caused. About 1611, the courts started arguing a
distinction between tort and criminal liability in that in tort, unlike in
crime, the “intent” to cause damage was immaterial.*”

The doctrines of inchoate offenses, such as criminal attempt, solicita-
tion and conspiracy, in criminal law present to us another interesting area
of comparison between modern and ancient criminal law. As it shall ap-
pear, we will find that these recognized doctrines are not as modern as one
would believe. These offenses are not self-contained or adequate wrongs
because they do not connote any material injury in themselves. As rela-
tional and derivative offenses, their disvalue-quality requires an investi-
gation and evaluation of the mental orientation of the actor. There is no
attempt, solicitation or conspiracy, as such; one must always attempt,
solicit or conspire the commission of a specially defined offense such as
murder, robbery or treason. In order to establish the significance of a par-
ticular conduct as attempt, solicitation or conspiracy, it is necessary to as-
certain the relevance of the subjective orientation of the actor towards the
execution of these material offenses. It is not enough that a conduct ex-
isted, and that a concrete consequence is wanting. The mental nexus be-
tween the conduct and the unrealized consequence must be definitely es-
tablished. For this reason, a sharper consciousness of the concept of
“harm” as something incorporeal or inanimate is necessary to realize that
inchoate offenses deserve punishment. This was, however, unknown to the
ancient law, and accordingly what we consider now as criminal attempt,
solicitation and conspiracy were not sources of liability.?® Indeed, an at-
tempt to commit a crime was not clearly established as an ofiense at com-
mon law until 1801.*° But even at the establishment of the doctrine of at-
tempts, the corporeality of the concept of “harm” still held back for a time
the recognition of the doctrine of impossible attempt. The conviction of
the prisoner in Regina v. 3’Pherson"™® was quashed because of the factual

46. A case in 1457 has always been given as the first case holding an infant liable in
trespass. See Wigmore, supra note 22, at 447-48 n.7. ‘The child who cauced the less of one
eye of the plaintiff was four years old. Wigmore belicves that the court in this care was
still laboring under the penal idea in trespass, and that there was an indlination by the
court to exempt the child. Wigmore argues that the reason given for refusing to diccharge
the child due to incapacity of discretion does not amount to a refusal to discharge on the
ground of immateriality of intention. Id. at 448.

47, Ibid,

48. 1 Brunner, Deutsche Rechtsgeschichte 213 (2d ed. 1928); His, Das Strafrecht der
Friesen im Mittelalter 76-80 (1901).

49. King v. Higgins, 2 East 5, 102 Eng. Rep. 269 (K.B. 1801).

50. Dears. & B. 197, 169 Eng. Rep. 975 (Ct. Crim. App. 1857).



10 FORDHAM LAW REVIEW [Vol. 33

impossibility to complete the attempt to steal the article specified in the
indictment. This caution was strongly entertained in homicide. The fa-
mous Baron Bramwell skeptically said:

The argument that a man putting his hand into an empty pocket might be convicted of
attempting to steal, appeared to me at first plausible; but supposing a man, believing

a block of wood to be a man who was his deadly enemy, struck it a blow intending
to murder, could he be convicted of attempting to murder the man he took it to be?f!

The ancient criminal law, however, knows some typified conducts as of-
fenses that are defined under modern criminal law as attempts. For exam-
ple, we can find during the Franken times a catalogue of independent
delictual attempts. However, it must be noted that the ancient law con-
sidered only the realization of external circumstances, not the direction of
the will of the actor.®® Thus, the ancient law considers as punishable con-
duct: the giving of poison, the drawing of a sword, or dipping of another
in water, which are the modern equivalent of attempted homicide, or as-
sault and battery; the entry into the land of another, a modern equivalent
of attempted burglary; the getting on the bed of a third person, a rough
equivalent of attempted rape or adultery.”® In all these cases casuism is
the determinative element; the ancient law does not care to examine why
one has drawn a sword, or entered the land of another, or was on the bed
of a third person. The moment such circumstances are present, there ex-
isted a completed offense.

The concept of conduct was also viewed by the old law with sharp ma-
terialism. It only imposes liability when the offender has pursued an active
and perceptible bodily behaviour; but when one has made a positive bod-
ily movement, he acts at his own peril.®* This seems still to be the rule at
the time of Hale: “[I]t cannot come under the judgment of felony, be-
cause no external act of violence was offered, whereof the common law can
take notice, and secret things belong to God . . . .”’®® The movement of
the mouth in speech seems too negligible to be considered a conduct. For
example, the common law has held until the middle of the nineteenth cen-

51. Regina v. Collins, 9 Cox Crim. Cas. 497, 498, 169 Eng. Rep. 1477 (Ct. Crim. App.
1864). He voted to quash the conviction. Pollock, C.B., in Regina v. Gaylor, Dears. & B.
288, 292, 7 Cox Cr. Cas. 253, 255, 169 Eng. Rep. 1011, 1012 (Ct. Crim. App. 1857), pointedly
said: “If I, believing that there is a person in an adjoining room, when in fact there is no
one there, fire 2 pistol through the doorway with the intention of killing him, I have
committed no act cognizable by the criminal law, although, morally, I am just as guilty
as if I had shot the man.” See also 2 Stephen, op. cit. supra note 34, at 225. Cf. Regina
v. Brown, 24 Q.B.D. 357 (1889).

52. 1 Conrad, op. cit. supra note 6, at 173.

53. Ibid.

54. 2 Holdsworth 51.

55. 1 Hale, op. cit. supra note 38, at 429. He was speaking of witchcraft.
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tury that a person who causes the death of another by fright or shock is
not guilty of homicide.*® It was not until Stephen had supported the con-
trary view that this objectivity was gradually abandoned.*

The continuity of this idea seems still to be noticeable in the doctrine of
omission. In continental Europe, it is now firmly recognized that a failure
to render assistance to persons in emergency, when such aid or assistance
could be rendered without danger to the actor, is a crime.*® In the common
law, there has been a persistent refusal to recognize liability in omission,
either in tort or criminal law.%® The proposal of Bentham®® and his Amer-
ican disciple, Edward Livingston,” to create liability based on omission
was rejected in preference to the established rule as supported by Lord
Macaulay® and Stephen.®® When the courts feel that punishment should
be imposed, especially in manslaughter, liability is justified with a hark-
ing argument upon negligence based on some “legal duty” which was omit-
ted.®* This doctrine of the old law might also explain the late acceptance
of “possession” as a conduct.

It might appear to some observers that there was an attempt in the laws
of Alfred to create distinctions based on some mental attitudes. It was de-
creed that, “If a man have a spear over his shoulder, and any man stakes
himself upon it, that he pay the wer without the wite . . . ; if he be ac-
cused of wilfulness in the deed let him clear himself according to the wite;
and with that let the wite abate . . . . Holdsworth says that no such

56. Commonwealth v. Webster, 59 Mass. (5 Cush.) 295 (1350); Regina v. DMurton,
[1862] 3 F. & F. 492, 176 Eng. Rep. 221; 1 Hale, op. cit. supra note 38, at 428,

57. “Suppose 2 man kills a sick person intentionally by making a loud neise which wakes
him when sleep gives him a chance of life; or suppose knowing that a man has ancurism of
the heart, his heir rushes into his room, and roars in his ear “Your wife is dead! intending
to Lill and killing him, why are not these acts murder? They are no more ‘cecret things
belonging to God’ than the operation of arzenic . ... If it was, and it was intended to have
that effect, why should it not be murder?” Stephen, Digest of Criminal Law 210 n9 (Sth
ed. 1950).

38. See e.g.,, German Penal Code § 330(c) (1871).

59. People v. Beardsley, 150 Mich. 206, 113 N.W. 1123 (1907); The Queen v. Instan,
[1893] 1 Q.B. 430.

60. Bentham, An Introduction to the Principles of Morals and Legislation 323 (1879).

61. The Draft Penal Code of Livingston proposed to penalize omission, but the Draft
Code was not adopted. See 2 Livingston, Complete Work on Criminal Juricprudence
126-27 (1873).

62. See DMacaulay, Notes on the Indian Penal Code, in Lord Macaulay’s Works 413
(Trevelyan ed. 1873).

63. 3 Stephen, op. cit. supra note 34, at 10.

64. See Hall, General Principles of Criminal Law 193-94 (2d ed. 19€0); Kcnny, Outline
of Criminal Law 16-17 (Turner ed. 1958).

63. 2 Holdsworth 51 n.S.
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conclusion can really be drawn because it was not the ethical element in
conduct that was the foundation of liability but the external conduct it-
self causing the injury.®® This conclusion becomes doubly tenable if we
remember that modern criminal law theory does not consider the objective
presence of conduct alone as exclusively determinative in crime. Some de-
finitive qualification in terms of objective and subjective circumstances
must be adopted as references of evaluation. It must therefore be insisted
that the ancient law was not able to evaluate subjective elements. Its con-
ception of value was obviously material and referable only to the immedi-
ate senses of the empirical world. There are, of course, a number of be-
haviours in which the ancient mind could perceive the immediate
presence of injury in conduct alone. For example, cowardice, especially in
war, was punishable in the Germanic law. We must remember, however,
that in ancient society bravery was not only a virtue; the obligation to go
to war was more immediate and necessary. But cowardice in this context
does not necessarily connote an ethical evaluation. It would have been dif-
ficult for the ancient mind to know that the refusal to fight in war might
be based on some justifiable reason or conscientious rejection of killing
another. Indeed, as late as the end of the middle ages, we find Chief Justice
Brian saying: “The thought of man shall not be tried, for the devil him-
self knoweth not the thought of man.”®” These words, as Maitland rightly
described, “might well be the motto for the early history of criminal law.”%

This objectivity, however, which we have found in the ancient criminal
law is also prevalent in other branches of the Anglo-American law. Many
well-known doctrines and principles in the modern law of property, suc-
cession, contracts and others reflect this curious materialism. They show
the strong continuity in the conceptions of the common-law system. With
the “romanization” of the continental legal systems, the Anglo-American
law is probably the most faithful heir of the Germanic tradition.

The rational significance of feud and the composition system in ancient
criminal law discloses the early theory of responsibility. The power to
punish in ancient society was in the clan or kinship. The head of the fam-
ily possessed a penal authority, but only within his family, and it was de-
rived from his paternal power.®® If an outsider committed a wrong against
a member of the kinship, the feud—a private war between the clan of the
offender and the offended—was the result. The feud was a legally recog-
nized form of revenge. Damages done in pursuance of a feud were not
wrongs, and if the feud was successful, it restored the dignity of the offen-

66. Id.at 52-53.

67. Y.B. Pasch. 7 Edw. 4, {. 2, pl. 2 (1468).

68. 2 Pollock & Maitland 475.

69. 1 Conrad, Deutsche Rechtsgeschichte; ein Lehrbuck 46-49 (2d ed. 1962).
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ded clan. For this reason, to let the wrongdoer go free and accept a com-
position in expiation was not a favored practice. In homicide, the revenge
need not fall upon the wrongdoer himself; it was possible to seek out any-
one in the kinship. In the early Norwegian practice, we find the relatives
of the deceased making the best man of the offender’s clan answer for the
wrong.” When the composition system became popular, the wrong was
atoned with compensation. However, it remained the obligation of the kin-
ship to buy out the private war.

The liability is therefore assumed by the group. The imposition of lia-
bility presupposes responsibility of the group for the conduct that caused
the wrong. The pervading maxim behind the feud or composition system
is the theory of collective or joint responsibility of the kinship. Not the of-
fender alone, but the clan answers for his wrong. To the ancient mind,
conduct was not an individual determination, it was a result of group res-
olution. Hence, it was not possible to formulate a theory of responsibility
based on the moral and personal accountability of the actor. This theory
of responsibility was, of course, consistent with the position of the indi-
vidual in society at the time. The Germanic law has not sharply recognized
the individual personality. The legal position of the individual was deter-
mined by his membership in a clan; individual rights and duties were
wholly derivative; they were referable to the kinship. Any one who stands
outside the clan, for instance a foreigner, had neither rights nor protec-
tion.™

ITII. THE SEARCH FOR SUBJECTIVE POSTULATES

During the reign of Henry I, we notice a formless struggle to sustain
liability on something more substantial than the physical appearances of
injury or conduct. The cultural stage of the people was beginning to open
the unknown regions of significant subjective concepts not easily and im-
mediately derivable from the materialistic evidences of an undesirable
consequence. To be sure, the rational foundations of criminal liability were
found only after a number of difficult experiments.”” The development
was not conscious and deliberate, nor marked with clear definition of de-
terminants and variables; to borrow the words of Maitland, it was pri-
marily a process of “blundering their way to wisdom.”

The ancient law made the first successful attempt when it found a sharp
contrast between absolute liability and intentional realization of harm. To
the medieval eye, absolute liability for all visible injuries dawned as an
unsatisfactory and harsh archaism. On the other hand, to impose liability

70. Id. at 47.

71. Id. at 31-35.
72. 2 Pollock & DMaitland 475.
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only for harms intentionally realized seemed to them extremely revolu-
tionary, if not limited. That this contrast would be stumbled upon in the
medieval ages is explained by the theoretical structure of intention. In
criminal law theory, intention admits a more reasonably definite and easily
formulated theoretical articulation than other mental states. The impact
of its qualities is unequivocal from the material elements of wrong. The
elucidation of intention, however, was not conscious, and often we find it
vague and confused. Still, liability was not grounded on intention alone.
However, we can understand this hesitation of the ancient law if we note
that even modern Anglo-American criminal law does not refer its scheme
of criminal liability exclusively to intention. Negligent offenses and a num-
ber of variations of the old doctrine of versari in re illicite illustrate lia-
bility for unintended harms in modern law. Further, the ancient dooms-
men did not possess the elaborate machinery of punishment available to
the courts today. As Maitland pointed out, either “the doomsmen of old
days must exact the wer or let the slayer go quit.”” It would have ap-
peared to his obscure feeling for logic fallacious to impose a diminished
wer in cases of mitigated forms of culpability.” Nevertheless, this period
saw the emergence of a new justification for holding a man liable for his
wrong. Mental elements were examined to create a possible ethical basis
of liability. At this time, for instance, the Leges Henrici introduced to En-
lish law the maxim that puzzles modern criminal law scholars: “reum non
facit nisi mens rea.”’™

The forces that stimulated the exploration of a new basis of liability
were numerous. There was a remarkable rise of the royal justice in the
king’s peace, which resulted in the serious and more or less systematic
consideration of offenses. This was accompanied by the gradual develop-
ment of a more solid and precise organization of the political machinery.
Besides profits to the crown due to corruption of blood and forfeiture of
property when a felony is committed, the crown found it really necessary
to intervene for the preservation of the king’s peace. The coercive sanc-
tion of criminal law was perceived as an appropriate instrument of effec-
tive regulation of the affairs of the kingdom. The number of unemendable
offenses was appreciably increased.”™

The attention directed to the investigation of the mind and the ethical
implications of these elements in crime, however, is especially attributable

73. 1Ibid.

74. 1Ibid.

75. 2 Pollock & Maitland 476; See Lévitt, The Origin of the Doctrine of Mens Rea, 17
1L L. Rev. 117 (1922).

76. 2 Pollock & Maitland 460-62; 2 Holdsworth 47-50.
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to the influence of the Christian church.”” We see that the Christian
church, even before the Norman conquest, had been urging that the objec-
tive rules of liability which formed the Anglo-Saxon law of crime and tort
ought to be modified in accordance with the subtler conception of moral
culpability.” The church’s conception of sin seems to have provided the
foundation of this novel experiment on liability. The point of departure of
the Christian religion was the existence of a creative element in the human
mind. Sin evaluates the purposive functioning of this element; it is there-
fore a moral concept definable in reference to the activity of the relevant
mental state. The sanctions following sin assume a personal moral respon-
sibility over the human conduct. These were embodied in the ecclesiastical
laws and poenitentiaries of the church, and the legal minds from Henry I's
reign found them ready sources of guidance in the development of criminal
law. In some cases, the medieval mind was inclined to exaggerate, and the
view seems to be that crime is nothing different from sin. They were so
closely drawn to the church, says Holdsworth, that to save the actor’s soul,
not to prevent any blood feud was their primary concern.™

In this period we notice also a remarkable change in the theory of re-
sponsibility. It seems inevitable since the theory of responsibility is but a
corollary of the ethical basis of liability. We have seen that the collective
and joint responsibility of kinship was the fundamental maxim of the prin-
ciple of vengeance. Now, however, we find the individual demanding a rec-
ognition of his personality separate from the group. Man, in other words,
was becoming an individual. Again, the dogma of the Christian church led
the way for the individualization of personality. Christianity is based on
the distinct individuality of man as a basic assumption of responsibility.
Salvation according to the Christian dogma is personal; each actor, de-
tached from his family or kin, stands accountable for his conduct. The
significance of this idea is the establishment of an individualistic basis of
responsibility in crime. The principle of vengeance was irreconcilably op-
posed to this trend of development; gradually, it became obsolete. Respon-
sibility shifted from kinship to the individual, from group liability to per-
sonal liability.%°

The forceful current of the stream of novel conceptions also washed
away many of the harsh archaisms of the ancient law. The lunatic and the
infant were already free from criminal lability in the laws of Henry I,

77. See 2 Holdsworth 53; 2 Pollock & Maitland 476; Lévitt, supra note 75.

78. Plucknett, The Relations Between Roman Law and Englich Common Law Down to
the Sixteenth Century: A General Survey, 3 U. Toronto L.J. 24, 43 (1939).

79. 2 Holdsvorth 53.

80. “The sense of individualism in Christianity was opposed to the colidarity and joint
responsibility of the kindred.” Seebohm, Tribal Custom in Anglo-Saxon Law 354-35 (1911).
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though it does not follow that the persons responsible for their custody
will entirely escape.®! But indicative of the experimental stage of this pe-
riod, the man who has killed another by misadventure or in self-defense is
still liable to pay the wer. The archaism of this rule seems to have dis-
turbed the thoughts of the author of the Leges Henrici.® When such an
occasion arises it has been noticed that the king’s pardon generally inter-
cedes.

Outside England, we find a new force developing at Bologna—the re-
vived Roman law that extinguished forever the national identity of the le-
gal systems of most countries in continental Europe. It was not unknown
to England; its influences are still found in many institutions of English
law, but was not able to prevail upon the existing common law. The re-
vived Roman law was edging its way into English law during the twelfth
and thirteenth centuries. The conduits of this “reception” were legal
minds, like Glanville and Bracton, and the Christian church. They began
to contrast, as Glanville did, civil and criminal cases, to speak of dolus
and culpa, and to find stress on the psychical elements in crime.®® Bracton’s
De Legibus brought to England the Roman law principles restated in Azo’s
Summa®* and Bernardus Papiensis’s Summae Decretalium.8® Important in
the theory of liability is Bracton’s borrowing from Bernard. We must,
however, warn that his is not strictly Roman. Bracton’s discussion on hom-
icide was transplanted from the doctrines worked out by the great canon-
ist, one of which is the fundamental doctrine adopted by judges in the
development of the troublesome constructive malice rule of modern crim-
inal law. It is certain that Roman law has always insisted on the sharp
separation of dolus and culpa. But this absolute reliance upon the assump-
tion of blameworthiness or guilt was obscured by the developments in the
middle ages. The church contributed its share to the confusion in formula-
ting the doctrine of versari in re illicita.8® Loffler has convincingly demon-
strated that this doctrine was articulated for the first time in Bernard’s

81. 2 Holdsworth 53.

82. Leges Regis Henrici Primi § 84, in Thorpe, Ancient Laws and Institutes of England
(1840). “Every outlaw is brother to another; and he who answers a fool according to his
folly is like unto him.” Quoted in 2 Holdsworth 54.

83. 2 Pollock & Maitland 477.

84. See Select Passages From the Works of Maitland, Bracton and Azo (Maitland ed.
1895); Giiterbock, Henricus de Bracton (1860); 2 Holdsworth 236-37; Woodbine, The
Roman Element in Bracton, 31 VYale L.J. 782 (1922).

85. 2 Pollock & Maitland 477; Mannheim, Mens Rea in German and English Criminal
Law, 18 J. Comp. Leg. & Int’l L. 78 (3d ser. 1936).

86. For details, see Loffler, Schuldformen des Strafrechts 136-42 (1895); von Bar,
Gesetz und Schuld im Strafrecht 277 (1907); Mezger, Strafrecht, cin Lehrbuch 262 (1949).
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Sumina which appeared between 1191 and 1198.57 The idea of this doc-
trine is that liability does not only extend to the classical guilt in the forms
of dolus and culpa of Roman law, but that liability may be found for con-
sequences which are accidentally realized as a consequence of a prohibited
conduct. This notion was related to the principle of the church in cases of
religious irregularity that the unworthy should be excluded from the exer-
cise of ecclesiastical functions.®® The ethical standard of the church was
high; it demanded absolute moral innocence so that responsibility over
the injury should not be traced to any wrongful conduct of the actor. If a
man accidentally causes death because of a prohibited act, however remote
from the death, the actor is liable for the death. “Versanti in re illicita in-
putantur omnia quae sequuntur ex delicto.” From Bracton, English law
found this doctrine useful to impose liability upon persons not totally free
from contributing causal elements in the realization of the injury. It was
so useful that it is now so firmly established a principle in the common law
that attempts to abolish it have seen great difficulties.®

87. Lboiiler, Schuldformen des Strafrechts 138-42 (1895). Norval Morris cays this
principle is derived from Roman law, but he citcs no authority. Dorris, The Felon's
Murder Responsibility for the Lethal Acts of Others, 105 U. Pa. L. Rev. 50, 53 n43 (1956).
No evidence supports this assertion. Morris must have been misled by the Latin form of
this principle.

88. DMezger, Strafrecht; ein Lehrbuch 262 n.18 (1949).

§9. The English Homicide Act of 1957, 5 & 6 Eliz. 2, c. II, §§ 1, 2, might convince
others to abolish the felony-murder rule. The purpose of the Homicide Act to abolich the
constructive-malice rule, however, has been, to a great degrce, frustrated by the House of
Lords in construing § 1 of the act. Director of Public Presecutions v. Smith, [19¢0] 3 All
ER. 161. Section 1 requires “malice aforethought (cxpress or implied)” in murder. The
defendant in this case, while driving a car loaded with stolen goods, vas stopped by the
deceased, a constable. The deceased noticed the goods, and asked the defendant to draw into
his near side. Defendant, in an attempt to escape from the constable, accelerated his car
along the street. The deceased, however, hung on the car. Smith attempted to shake him off,
and after a distance, the deceased was thrown off the car, and was run over by another
car coming from the opposite direction. The defendant was charged of capital murder. The
Lords, through the Lord Chancellor, Viscount Kilmuir, admitted there was no “express
malice,” but conviction for murder was sustained on the bacis of “implied malice” The
Lords argued that malice could be found by using the test provided by Holmes. Holmes
believes that intention is an objective concept and means foresight of the concequence
ascertained from the viewpoint of a “reasonable man.” Holmes, The Common Law $3-54
(1949). In this case “a reasonable man” could have foreseen the consequence of a gricvous
bodily harm upon the deceased when he was shaken off the car, though Smith himeelf could
not have foreseen it.

The area of malice as understood by Holmes and the House of Lords is more limited
than the area of constructive malice. However, the effect of Smith is to restore the construe-
tive-malice rule in a signficant area where ordinarily neglicence has been found. For criticiem
of Smith, see Binavince, The Theory of Negligent Offenses in Angle-American Criminal Law,
38 Phil. L.J. 428, 469-72 (1963); Parker, The True DMeaning of DP.P, v. Smith?, 59 L.
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In the succeeding centuries, however, the influence of Roman and canon
law ebbed sharply. After the thirteenth century, they ceased to exercise
appreciable influence on the development of English law.”® The work of
Bracton, after various peaks, waned in popularity in about 1350, not to be
rediscovered again until 1569.°* But we do not need to go into the reasons
that made the common law able to resist the incursions of Roman law, We
need only mention that as a result of this development, the English law-
yers were thrown back upon themselves to work out doctrines and prin-
ciples of criminal law. Their work became also especially difficult because
responsive concepts appeared necessary to accommodate the complexities
of a rapidly developing society.”®

During the reign of Edward I, however, some general and rational prin-
ciples of criminal law were already authoritatively established. It was rec-
ognized that personal accountability is an essential presupposition of
criminal liability. For example, age was considered an element of personal
responsibility, and a child of tender age who committed a crime was
granted the benefit of excuse.”® We have seen that later a child under seven
cannot be guilty of a felony, but we find in the Register of Writs that at an
earlier time a pardon was granted to a child under the age of seven® It
was also laid down that insanity at the commission of the offense is a valid
defense.?® During the reign of Edward III the external circumstances that
affect the freedom of determination of the actor’s conduct were recognized
as a basis for further distinctions. If the actor is denied the freedom of de-
termination, he is sometimes granted the benefit of excuse. Thus, one com-
mitting offenses under duress in time of war or rebellion was excul-
pated.? We can also find in the Year Books of the regnal years of Edward
IV and Henry VII that a person can establish self-defense or misadventure
to escape liability for a felony, although he might be liable to a civil action
of trespass.?

Soc. Gasette 149 (1962); Travers & Morris, Imputed Intent in Murder or Smith v. Smyth,
35 Austl. L.J. 154 (1961); Williams, Constructive Malice Revived, 23 Modern L. Rev.
605 (1960).

Through the influence of natural lJaw in the codifications in Europe, the principle of guilt
as a basis of liability was firmly established and in no time the doctrine of versarl in re
illicita which spread during the middle ages was gradually abandoned.

90. 2 Holdsworth 359, 452; 3 Holdsworth 371,

91. Plucknett, A Concise History of the Common Law 263 (5th ed. 1956).

92. 3 Holdsworth 371.

93. 1 Hale, Pleas of the Crown 20-29 (1st Am. ed. 1847).

94, 2 Holdsworth 358 n.8; 3 Holdsworth 372.

95. 3 Holdsworth 372,

96. 1 Hale, op. cit. supra note 93, at 49.

97. 3 Holdsworth 313.
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IV. TuE EMERGENCE OF ErHICAL leits Rea

The trend of the preceding period was leading to a higher sophistication
in the analysis of crime, and the evaluation of subjective attitudes was the
point of departure. The repudiation by society of an offense was becoming
identified with the concept of punishment; a crime was more or less re-
garded as an embodiment of a challenge to the values accommodated by a
more or less integrated society. The disvalue element of a crime was mov-
ing gradually from the visible causation of a material harm or the execu-
tion of an outward behaviour into the ethical significance of the conduct.
Investigations of the psychological operations of the mind and its limita-
tion were unconsciously attempted. The more obvious limitations upon
free responsibility such as youth, insanity, coercion upon the wife by the
husband and like defenses were recognized.”®

An obvious defiance of social values is embodied in the “intent” to re-
alize an undesirable consequence. We found that this concept is relatively
easy to ascertain because of its active and positive relation with the harm.
Whereas a sharp contrast between absolute liability and liability founded
on intentional realization of harm was attempted in the earlier period, the
construction given now was that the essence of offenses is the “intent with
which the act was done.” The judges were even inclined to be absurd, and
they usually went far in considering the “intent” for the deed. They pun-
ished the “intent” though the act was uncompleted.®® This doctrine was,
of course, radical and even dangerous, but it had a strong appeal at a time
when legislation to punish attempt was still in the future.’®® However, they
were not too eager to abandon their old doctrines to which they had be-
come sentimentally attached. This principle was limited, therefore, to
treason; in all other cases, a completed conduct was required. Coke in his
discourses on treason shows that compassing and imagining the king's
death was penalized, and he refers to the two cases abstracted by Fitz-
herbert.’®* As a negative reaction to the dangers implied in this rule at the
rise of greater tolerance in the realm of thought, English law adopted
strict probative requirements in the prosecution of treason.

This modest innovation, however, the moment it became accepted, pro-
vided a foothold for wider extension of the doctrine; it focused the impor-
tant role of intention in the determination of a felony. In 1466, for in-

98. 3 Holdsworth 373.

99. See 2 Stephen, The History of the Criminal Law of England 222 n.1 (1833) (quoting
Fitzherbert, Corone 383 (15 Edw. II 1322)); sce also cases cited in 3 Holdsworth 373 nd.

100. 3 Holdsworth 372-73.

101. Coke, Third Institute 5 (1797); 3 Holdsworth 373. These cases are reproduced in
2 Stephen, op. cit. supra note 99, at 222 n.l.
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stance, a case!®? of trespass arose where the defendant asked for absolution
from liability because the damage alleged came about against his will. De-
fendant owned an adjoining land with a thorn hedge. In cutting the thorns,
some fell upon the plaintiff’s land against his will (épso invito). He entered
upon plaintiff’s land to take them, and trespass was charged. Some inter-
esting exchanges of counsel were recorded.

Catesby, for the defendant, argued:

And, sir, I put a case that I am cutting my trees, and the boughs fall upon a man
and kill him; in this case I shall not be attainted as of felony, for my cutting was
lawful, and the falling upon the man was against my will, and no more here, ¢fc.

To this Fairfax, for the plaintiff, answered:

It seems to me just the other way; and I say that there is a diversity between an
act resulting in a felony and one resulting in trespass, for in the case put by Catesby
there was no felony, for felony is of malice prepense, and when it was against his
will, it was not animo felonico, etc.; but if one is cutting trees, and the boughs fall
on a man and wound him, in this case he shall have an action of trespass, etc.; and,
also, sir, if one is shooting at butts, and his bow shakes in his hands, and kills a man,
ipso invito, it is no felony, as has been said, efc.; but if he wounds one by shooting,
he shall have a good action of trespass against him, and yet the shooting was lawful,
etc., and the wrong which the other received was against his will, efc. and so here,
etc.103

Some forty years later, we find, in the Year Books, Judge Rede using in
a trespass case'® the arguments of Fairfax. He affirms that in trespass
“the intent cannot be construed; but in felony it shall be.” Pursuing anal-
ogies, he referred to a man who shoots at butts and kills a man, or of a
tiler on a house killing a man unwittingly with a stone. In both cases, Rede
believes, it is not felony. However, he was careful to add that “when a man
shoots at the butts and wounds a man, though it is against his will, he shall
be called a trespasser against his intent.”*% Criminal wrong is being grad-
ually isolated from civil wrong, and “intention” was the criterion
adopted.’®® Sir Thomas Raymond, almost repeating the thoughts of Lit-
tleton, indicates to us the rationale of this rule: “In all civil acts the law

102. Y.B. Mich. 6 Edw. 4, £. 7, pl. 17 (1466).

103. Sayre, Mens Rea, 45 Harv. L. Rev. 974, 990 (1932). Judgment was for the plaintif,
Ibid. See also Holmes, op. cit. supra note 89, at 85-87.

104. Y.B. Trin. 21 Hen. 8, f. 27, pl. 5 (1506).

105. Ibid. See discussion of this case and other later shooting cases in Holmes, op. cit.
supra note 89, at 87-88.

106. For larceny, see the famous Carrier’s Case, Y.B. Pasch, 13 Edw. 4, f, 9, pl. §
(1473) ; for mayhem, Y.B. Hil. 13 Hen. 7, f. 14, pl. 5 (1498), translated in Sayre, Cascs
on Criminal Law 925, 265 respectively (1927); see also Sayre, supra note 103, at 990-91,
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doth not so much regard the intent of the actor, as the loss and damage of
the party suffering.”%?

After these statements in the Year Book generalizing “evil intent” as
the distinctive element of felony, to support it became commonplace in
criminal law. It was accepted and has found little refinement in the legal
treatises of Staunford,'*® Coke,!%® Hale'** and Hawkins.!'* By the second
half of the seventeenth century, it was already universally accepted in En-
gland that this so-called “evil intent” was a necessary element of an of-
fense.X'?

The position of negligence, however, was wholly different. As a mental
attitude, it does not possess positive evidences of its nature; the untrained
mind would not find the objective elements of a crime useful in the artic-
ulation of some general propositions. A conception of some standard of
care must be found, and this is primarily an approximation of an ideal be-
haviour in a particular situation. To construct this ideal and abstract con-
cept requires a sensitive perception and evaluation of the attendant cir-
cumstances; for example, the personal qualifications of the actor, the time
and place of the occurrence, and the like. Hence, the standard of care, and
necessarily negligence, as an omission of the standard of care, are deter-
mined by factual variables, and thus limited to the attendant circumstances
of a particular conduct. For this reason, a strong barrier stood in the way
to generalize negligence. The English lawyers and judges at this time were
unsure, and there was a considerable hesitation to consider any attitude
short of “intent” as sufficient to qualify a conduct an offense.

During the Anglo-Saxon era, when no defensible theory of liability ex-
isted, it was really purposeless to distinguish intention and negligence. In
either case, and even in misadventure, the liability was the same when a
corporeal injury existed; and we saw that no concept of negligence and in-
tention was known. We have seen, however, that Glanville attempted to
contrast dolzs and culpa. Apparently, not much of his discussion was use-
ful as a basis for the development of the theory of negligence. After all, his
account of the criminal law is contained in few pages, and treats almost ex-
clusively matters of procedure.’”® Passing to the time of Bracton, there
was little to see in the treatment of negligent liability, at least, in the royal

107. Bessey v. Olliot & Lambert, T. Raym. 467 (1652), quoted in Holmes, op. cit.
supra note 89, at SS.

108. Staunford, Pleas of the Crown 27 (1557).

109. Coke, op. cit. supra note 101, at 45-47, 69, 161.

110. 1 Hale, op. cit. supra note 93, at 425-26, $32.

111. Hawkins, Pleas of the Crown 72 (Sth ed. 1824).

112, Sayre, supra note 103, at 993,

113, 2 Stephen, op. cit. supra note 99, at 197,
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courts.!** Even in the lords’ courts, except for some references to straying
cattle, goring oxen, biting dogs and fire, there is no encouraging evidence
of a medieval law of negligence.!*® As Maitland remarks, “Hardly a germ
is to be found of any idea which will answer to the Roman culpa or become
our modern negligence.”''® In torts, not until the nineteenth century is
there a principle comparable to the modern tort negligence found in the
books.?*? “This may seem a breathless course; but till then the history of
negligence is a skein of threads, most of which are fairly distinct, and no
matter where we cut the skein we shall get little more than a bundle of
frayed ends.”"® In continental Europe, however, the Sacksenspiegel seems
to indicate that in the thirteenth century some form of doctrine of negli-
gence was already conceived. Although intentional conducts, as in England
at this time, were within the coverage of criminal law, the law of the mid-
dle ages in the continent distinguishes misadventure and negligence in
tortious behaviours (unerlaubte Handlungen). The law in Saxony accord-
ing to the Sachsenspiegel was that “one should pay the damage which
arose to other persons because of his negligence [Fahrlissigkeit], as
when the damage come about from fire or well which he failed to fence
a knee above the ground, or when he shoots or throws at a man or cattle,
when he aims at a bird.”*??

In 1681, the reluctance to hold negligence, however gross, was still en-
tertained. In Lambert v. Bessey,'*® a trespass for false imprisonment, the
defendant justified on a bad writ. It was, however, held that:

In all civil acts the law doth not so much regard the intent of the actor as the loss
and damage of the party suffering . ... And the reason of all these cases is, because

he that is damaged ought to be recompensed. But otherwise it is in criminal cases,
for there actus non facit reum, nisi mens sit rea. 121

If death results in a conduct by negligence, it was a misadventure or ac-
cident in which pardon was of due course, and no criminal liability could
arise. To Hale, this theory of criminal liability revolves upon the “consent

114. For a detailed study, see Winfield, The History of Negligence in the Law of Torts,
42 L.Q. Rev. 184 (1926). Winfield points out that of the 256 select civil cases between
1200-1203 in the Selden Society collection, no principle similar to negligence can be found.
Id. at 184 n.3.

115. 2 Pollock & Maitland 527-28.

116. Id. at 528.

117. Winfield, supra note 114, at 185.

118. 1Ibid.

119. Sachsenspiegel, Landrecht 38 (Eckhardt ed. 1955). (Writer’s transl.)

120. T. Raym. 421, 83 Eng. Rep. 220 (K.B. 1681). This is abstracted m Wigmore,
Responsibility for Tortious Acts: Its History, 7 Harv. L. Rev. 315, Appendix at 458
(1894). He also abstracted other cases on the same line of thought. Id. at 456-64. Sco
generally 3 Holdsworth 375-79.

121. T. Raym, at 422-23, 83 Eng. Rep. at 221.



1964] CRIMINAL LIABILITY 23

of the will” because it is the will which renders human action commendable
or culpable.’®® If there is no will to commit an offense, Hale believes,
“there can be no transgression, or just reason to incur the penalty.”’*
Using the same reasoning, he developed a limitation upon the imposition
of the death penalty:

[T]f the act, that is committed, be simply casual, and per infortunitm, regularly
that act, which, were it dore ex animi intentione, were punishable with death, is not
by the laws of England to undergo that punishment; for it is the will and intention,
that regularly is required, as well as the act, and event, to make the offense capital =4

Starting from one extreme—Iliability for all consequences causally re-
alized—the English law leaped to the other extreme—Iliability for conse-
quences intentionally brought about. Undesirable consequences realized
through other states of mind were excluded. A large area of culpable
wrongs were therefore excluded from the more effective and swift sanction
of penalty. The English law has posited misadventure as the antithesis of
intention, but misadventure was too broadly construed. Gradually, how-
ever, the legal minds realized that a limitation of “misadventure” must be
invented. There were two available techniques to restrict “misadventure”:
either defining “intention” broadly, so that some of the culpable wrongs
within “misadventure” could be qualified as intentionally committed; or
develop a concept which, although not completely satisfying the restrictive
meaning of intention, must, somehow, entail the consequence of liability
arising from a felony. The former technique was no longer possible to fol-
low; common law was well committed to the restrictive doctrine of inten-
tion and it was difficult to overthrow all the cases abruptly. The second
technique offered more possibilities, and apparently it has the support of
Bracton. With it, it was possible to apply the doctrine of versari in re illicita
and the articulation of a concept of negligence. Coke’s thinking has taken
the cue. He was sure about his position when he developed the construc-
tive malice doctrine, but he had merely a vague insight of the possibility
of articulating negligence. He probably did not clearly see the difierent
implications of the two concepts. He nevertheless contrasted misadventure
with intent. “Homicide by misadventure,” says Coke, “is when a man doth
an act, that is not unlawfull, which without any evill intent tendeth to a
man’s death.”*® If the act is unlawful, Coke will hold the actor liable for
murder, the factual absence of intent being irrelevant.’*® Coke did not see

122. 1 Hale, op. cit. supra note 93, at 14-15.

123. Id. at 15.

124. Id. at 38.

125. Coke, op. cit. supra note 101, at 56.

126, 1Ibid. “If the act, be unlawful, it is murder. As if A, mecaning to steale 2 Decr in the
Park of B, shooteth at the Deer, and by the glance of the arrow Lilleth a boy, that is hid-
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that in negligence the central notion is the standard of care deduced from
the circumstances of each case. If such circumstances are present which
would merely delimit the ideal behaviour, Coke would have immediately
found the application of the constructive malice doctrine. In Coke’s ex-
ample, that the man knows that many people came in the street from a ser-
mon, does not indicate anything relevant. This knowledge merely forms
the basis of the resolution of his action. We cannot derive a conclusion of
any intent or negligence. Coke elaborates the example by supposing the
man to have thrown a stone over the wall and someone is killed. We still
cannot conclude negligence or intention even with this additional fact. We
must find the content of the actor’s resolution and the causal potentiality
of the actor’s conduct. Coke, however, with this additional fact, arrives at
a vague and confused but valid insight. Somehow he believes that the con-
tent of the actor’s resolution is relevant, although his conclusion to hold it
murder is harsh. If the man “[intends] only to feare them, or to give them
a light hurt” Coke calls it murder, “for he had an ill intent, though that in-

den in a bush: this is murder, for that the act was unlawfull, although A had no intent to
hurt the boy, nor knew not of him. But if B the owner of the Park had shot at his own
Deer, and without any ill intent had killed the Boy by the glance of his arrow, this had
been Homicide by misadventure, and no felony.

“So if one shoot at any wild fowle upon a tree, and the arrow killcth any reasonable
creature afar off, without any evill intent in him, this is per infortunium: for it was not
unlawfull to shoot at the wilde fowle: but if he bad shot at a Cock or Hen, or any tame
fowle of another mans, and the arrow by mischance had killed a man, this had been murder,
for the act was unlawfull.” Stephen says that “a more disorderly mind than Coke’s and one
less gifted with the power of analysing common words it would be impossible to find.” 2
Stephen, op. cit. supra note 99, at 206. However, he also says that this “astonishing doc-
trine” as it has been modified by Foster who limits the unlawful act amounting to f{clony
“has been repeated so often that I amongst others have not only accepted it, though with
regret, but have acted upon it.” 3 id. at 57. Stephen doubts the authorities given by Coke,
including that of Bracton, who, of course, did not consider it murder as Coke does. Id. at
57-58.

Hobbes criticizes Coke on this point: “Philosopher: This is not so distinguished by any
statute, but is the common-law only of Sir Edward Coke. I believe not a word of it. If a
boy be robbing an appletree, and falleth thence upon 2 man that stands under it and breaks
his neck, but by the same chance saveth his own life, Sir Edward Coke, it scems, will have
him hanged for it, as if he had fallen of prepensed malice. All that can be called crime in
this business is but a simple trespass, to the damage perhaps of sixpence or a shilling. I
confess the trespass was an offence against the law, but the falling was none, nor was it by
the trespass but by the falling that the man was slain; and as he ought to be quit of the
killing, so he ought to make restitution for the trespass. But I believe the cause of Sir
Edward Coke’s mistake was his not well understanding of Bracton, whom he cites in the
margin.” Hobbes, A Dialogue between a Philosopher and a Student of the Common Laws
of England, in 6 The English Works of Thomas Hobbes 87 (Molesworth ed. 1840).
(Emphasis omitted.)
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tent extended not to death, and though he knew not the party slaine.”**?
In his rationale of the forfeiture following a misadventure, he seems to
suggest already the actor’s legal duty to direct his conduct in a way so that
unintended harms will not be realized:

For the killing of any by misadventure, or by chance, albeit it be not felony, quia
voluntas in delictis, non exitus spectator; yet he shall forfeit therefore all his goods
and chattels, to the intent that men should be wary so to direct their actions, as they
tend not to the effusion of man’s blood. 128

The necessity to fashion some form of limitation upon misadventure
independent of the constructive malice rule came directly in question in
the Hull case of 1664.1*° The defendant, indicted for murder, was a worker
building with others a house which stood about thirty feet from the high-
way. He was sent to bring down a piece of timber from the second floor.
He shouted, “Stand clear,” and threw over the timber which struck and
killed a co-worker. This was held misadventure, and ambiguous statements
generalizing the standard care in negligent behaviours were made. It was
pointed ouf that because the workman did what was usual for workmen
to do, namely, to shout “Stand clear,” he cannot be held for a felony. It
was also felt that this right and usual conduct is not an absolute concept
but a concept definable from the varying circumstances of each situation.
It was remarked that although the conduct of the defendant was satis-
factory in that particular place, it might be a basis of liability if it were
done in London, so that in spite of the warning, the act would have been
manslaughter.

Hale apparently picked up the suggestion in this case. In discussing a
homicide per infortunium, he summarizes the doctrines to which we have
already made reference. He mentions the hypothetical situation of a car-
penter or mason in a building letting fall a piece of timber or stone, and
killing another. He finds a homicide per #nfortuninmn*® He was, however,
quick to qualify that if the carpenter or mason “voluntarily let it fall,
whereby it kills another, if he gives no due warning to those under, it will
be at least manslaughter; guia debitans diligentiain non adhibuit?’*™!

But it was only in the work of Foster that some form of rational doctrine

127. Coke, op. cit. supra note 101, at 56.

128, Ibid.

129. Kelyng 40, 8¢ Eng. Rep. 1072 (1664). For comments on this case, see MMorcland,
Rationale of Criminal Negligence 4 (1944); Hall, General Principles of Criminal Law 122-
23 (2d ed. 1960) ; Davis, The Development of Negligence as a Bacis for Liability in Criminal
Homicide Cases, 26 Ky. L.J. 209, 216 (1938).

130. 1 Hale, op. cit. supra note 93, at 56.

131, Thids
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of negligence in criminal liability is achieved in English law.!** Foster for
the first time saw the significance of the standard of care or diligence in
the theory of negligence. He definitely characterized the central idea of
negligence as the “lack of caution or due care to prevent danger.”*® He
did not hastily conclude, as Coke did, that a death becomes murder if the
actor knows circumstances which would forewarn him of the possible
bringing about of harm. Rather, he attempted to distinguish three situa~
tions, all based on different mental attitudes, which are, however, not ab-
solutely without obscurity. He puts up the example of a man driving a
cart or carriage who happens to kill another. He urges that murder is com-
mitted if the man “saw or had timely notice of the mischief likely to ensue
and yet drove on,” because here “it was wilfully done.”*** One degree re-
moved from murder because of “wilfullness” is manslaughter due to neg-
ligence. This would be the case “If he might have seen the danger, but did
not look before him” because the facts show that he acted with “want of
circumspection.”*®® In other words, the actor failed to observe due care,
and this omission of the “due care” is to be imputed to the driver. How-
ever, if the accident happened in such circumstances that no want of due
care will be imputed to the driver, then Foster thinks “it will be accidental
death, and the driver will be excused.”'®® Foster, therefore, clearly per-
ceived that the distinction between negligence and misadventure can be
found in the actor’s relation to the due care.’®” Negligence is simply omis-
sion of the due care, whereas accident presupposes observance of the re-
quired care. Foster, however, did not elaborate how “due care” should be
defined or formulated.

Upon the establishment of negligence as a psychical basis of liability,
the mind of man became totally open to conceptual analysis.’®® Intention

132. Foster, Crown Law (2d ed. 1791).

133. Id. at 258.

134. Id. at 263.

135. 1Ibid.

136. Ibid.

137. Foster made interesting observations on Hull especially the direction that if the
conduct in Hull were done in London, it would have been a manslaughter in spite of the
warning. Ibid.

138. In Blackstone, Foster’s discourses were merely repeated and amplified: “[Wlhen a
workman flings down a stone or piece of timber into the street, and kills a man; this may
be either misadventure, manslaughter, or murder, according to the circumstances under which
the original act was done: if it were in a country village, where few passengers are, and
he calls out to all people to have a care, it is misadventure only; but if it were in London,
or other populous town, where people are continually passing, it is manslaughter, though
he gives loud warning; and murder, if he knows of their passing, and gives no warning at
all . . ..” 4 Blackstone, Commentaries *192.
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and negligence are the foundations of liability based on #ens rea as an
ethical concept. It presupposes blameworthiness in the realization of the
harmful consequence. The actor is blameworthy because he intentionally
or negligently brought about the harmful consequence. In 1891, Lord
Justice Bowen boldly swept away the timid abnegation of the earlier courts
to investigate the human mind, and found all the self-imposed helplessness
to visit the operations of the mind erroneous. In sharp contrast to the
words of Chief Justice Brian, three centuries earlier, he said:

So far from saying that you cannot look into a man's mind, you must look into it,

if you are going to find fraud against him; and unless you think you see what must
have been in his mind, you cannot find him guilty of fraud.1%?

V. Tue TrenND Towarp STrRicT LIABILITY

The complexity of the social structure that began to emerge since the
Industrial Revolution stimulated a new line of analysis in criminal law
and its philosophy. This was a development that found difficult and slow,
but voluminous, expression from the second half of the last century. The
machine brought with it enigmatic phenomena and processes that obscured
the causal relation of human conduct and harm. Whereas in simple soci-
ety the immediate position of conduct and harm was consistent with the
ascertainment of the hypothesis of liability justified on “fault,” proof of
“fault” became difficult since the coming of the machine. The conduct was
suddenly removed further and further from the harm. The area of “guilty
knowledge” as a reference of the concept of fault turned nebulous; its
boundaries diffused among facts or circumstances that cannot be evalu-
ated otherwise than neutral. The dilemma that compelled the primitive
mind to surround itself with myths and symbols was slowly driving the
modern mind to invent fictitious doctrines and presumptions to facilitate
proof or which would ultimately abolish the requirements of proof.

In another sphere of social history, the individualism that prevailed in
criminal law before and during the nineteenth century was challenged seri-
ously by a collectivistic or socialistic philosophy.**® The earlier premise in
the analysis of crime was the security of individual personality; to insulate
him from the injustice of the social order was its fundamental purpose.
Security was assured while the imposition of penal sanction is conditioned
upon personal guilt. On the other hand, a more extensive and effective reg-
ulation of social life was felt necessary as a result of the developing social
order. The security of social interest was gradually gaining emphasis
over the protection of individual freedom. The machinery of criminal

139. Angus v. Clifford, [1891] 2 Ch. 449, 471.
140. See Sayre, Public Welfare Offenses, 33 Colum. L. Rev. 55, 67-70 (1933).
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law was reviewed to accommodate the new thought. A criminal law whose
fundamental presupposition is personal guilt cannot be appropriate to
realize the petty regulations relating to traffic, construction, sanitation,
foods, drinks and the like. “What is badly needed,” Sayre noted, “is
some form of administrative control which will prove quick, objective
and comprehensive,”'*! a technique which should be “unrelated to ques-
tions of personal guilt.”**2 It is urged that to devise this system of criminal
law, the only reliable indication of a wrong should be the realization of a
harmful conduct or consequence. The psychical foundation of the actor’s
behaviour is unimportant and should be disregarded.

No doubt this abrupt change of fundamental assumption was influenced
by utilitarianism which became popular amongst jurists when analytical
jurisprudence was claiming success.*® Typical along this line of thought
is Holmes’ theory of objective liability.!** Holmes teaches that “Public
policy sacrifices the individual to the general good . . . and justice to the
individual is rightly outweighed by the larger interests on the other side of
the scales.”*** Holmes identifies penalty with pain and its only purpose is
to give to the actor a new motive for not doing the punishable act. If the
actor persists on doing the act, the law has to inflict the pain in order to be
believed.™® Utilitarian ethics adopts a strongly objective premise in the
evaluation of human conduct. To postulate it as the foundation of criminal
liability leads to the articulation of crime in terms of its external circum-
stances; the undesirable consequence is the determinative element in the
ethical notion of crime. Holmes therefore urges that the law merely treats
the individual as a means to an end, and uses him merely as a tool to in-
crease the general welfare at his own expense.'*” The general welfare is de-
fined in terms of the outward order, the absence of an open and observable
injury to the material world. The reliable indications of the disturbance of
the general welfare are the objective circumstances. To achieve the end of
criminal law, all that it demands is external conformity to its commands.

141. Id. at 69.

142, Id. at 67.

143. As Pound noted utilitarianism, although a theory of ethics, is in reality a theory of
applied ethics. 1 Pound, Jurisprudence 79 (1959). Austin, the leader of the analytical school,
was a zealous disciple of Bentham, the forerunner of the analytical school and leader of
utilitarianism. Rudolf von Jhering, the German imperativist, was the founder of social
utilitarianism. ’

144. For discussion of Holmes’ theory of objective liability, see Hall, General Principles
of Criminal Law 146-58 (2d ed. 1960); Binavince, The Theory of Negligent Offenses in
Anglo-American Criminal Law, 38 Phil. L.J. 428, 450-54 (1963).

145. Holmes, The Common Law 48-49 (1949); sce also XHolmes-Laski Letters 806
(Howe ed. 1953).

146. Holmes, op. cit. supra note 145, at 46.

147, Id. 46-47.
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“For the most part,” says Holmes, “the purpose of the criminal law is only
to induce external conformity to rule. All law is directed to conditions
of things manifest to the senses . . . ; its objectis . . . an external re-
sult.”**% In robbery, for example, the purpose of the law is to put a stop to
“actual physical taking and keeping of other men’s goods,” and in murder,
“the actual poisoning, shooting, stabbing and otherwise putting to death
of other men.”™ If these harms are not done, the law forbidding them is
equally satisfied, whatever the motive. Conversely, if these are done, the
law prohibiting them is transgressed regardless of guilt. In Holmes’s
theory, the element of sens rea is totally excluded. Indeed, all references
to the mind are abandoned. In the theory of objective liability, the state
of mind is “wholly unnecessary, and all reference to the state of his
[actor’s] consciousness is misleading . . . .”1%¢

Further, the traditional concepts of criminal law such as “moral culpa-
bility,” “mens rea,” “fault,” “intention” and “free will” were under violent
attack when the empirical method of natural science was transplanted in
criminal law. Darwin’s study of man’s origin disclosed that man is a part
of the natural universe to be studied, not as a spiritual or elevated being,
but as any other natural object. A new field of discipline emerged—the
science of criminology—which would undertake to find the causality of
criminality. Lombroso applied this method when he maintained that the
cause of crime might be traced to the retarded physical development of the
human specie; he began measuring the head, the ears and other physical
features of man. The Sczola Positiva openly proposed the abandonment of
the traditional concepts of criminal law. Ferri, for instance, rejected the
distinction of civil and criminal law, a distinction which is a corollary of
the traditional thought in legal liability.’** There was also a remarkable
activity in the law of tort to limit the doctrine of “no liability without
fault,” and the doctrine of strict lability was urged to be accommo-
dated.*®*

The courts led in the recognition of the theory of strict liability in crim-
inal law.’®® Before the middle of the nineteenth century, there was still a
lack of unequivocal evidence that the courts would not strictly adhere to

148. 1d. at 49.

149, 7Ibid.

150. Id. at 75.

151. See Ferri, Criminal Sociology 413 (1917).

152. See Ehrenzweig, Negligence Without Fault (1951); Hall, General Principles of
Criminal Law 331 (2d ed. 1960) ; McNiece & Thornton, Is the Law of Negligence Obzolete?,
26 St. John's L. Rev. 255 (1952) ; Takayanagi, Liability Without Fault in the Medern Civil
and Common Law (pts. 1-2), 16 1L L. Rev. 163, 268 (1921), (pts. 34), 17 Il L. Rev.
187, 416 (1922-1923).

153. Legislative intervention is relatively recent, and was mainly directed to the ordering
of the modern economy.
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the rule that even in minor offenses mens rea was a necessary element of
liability.*® In 1846, however, Regine v. Woodrow'® signalled the recog-
nition of the doctrine of strict liability in England. A tobacco dealer was
charged with having in his possession adulterated tobacco which he pur-
chased as unadulterated. Although he did not know, nor had reason to sus-
pect the tobacco was adulterated, the defendant was held liable. To Chief
Baron Pollock, the fact that the defendant knew he was in possession of
the tobacco was sufficient. He considers it not necessary that the defendant
knows the tobacco to be adulterated.'®® It being remarked that to gain the
knowledge of adulteration it was necessary to make a “nice chemical anal-
ysis,” he retorted that “you must get someone to make that nice chemical
analysis.”*®" It should be noted that the reasoning was to rebut the defense
of absence of guilty knowledge, and the effects of these statements was to
make possession alone determinative of liability. Baron Parke admits that
the logical consequence of this doctrine “may produce mischief, because
an innocent man may suffer from his want of care in not examining the
tobacco he has received . . . .” However, Baron Parke seized the diffi-
culty of proof of “guilty knowledge” to justify liability in such cases. He
argued that ‘“the public inconvenience would be much greater, if in every
case the officers were obliged to prove knowledge. They would be very
seldom able to do so.”*® Some twenty years later, this ruling was reiter-
ated and further elaborated in a nuisance case.’® An additional argument
was advanced to support the doctrine. It was observed that although the
nature of the proceedings in which strict liability could be imposed is crim-

154. Sayre, supra note 140, at 56; Harno, Some Significant Developments in Criminal
Law and Procedure in the Last Century, 42 J. Crim. L., C. & P.S. 427, 430-31 (1951). A
similar problem has been encountered in Germany in the so-called Ordnungsstrafrecht which
includes administrative criminal law (Verwaltungsstrafrecht), commercial criminal law
(Wirtschaftsstrafrecht), and police regulations. In general, the blameworthiness of conduct
is required as an element of the offense. It has been said that these behaviours violate morely
the imperative determination of the norm (Bestimmungsnorm) not the evaluation of the
norm directed to the consequence (Bewertungsnorm). The German system is actually cx-
plaining the absence of a harm though there is guilt and therefore liability. The problem in
Anglo-American criminal law is the determination of liability in the absence of guilt. For
a discussion of the German position, see Goldschmidt, Das Verwaltungsstrafrecht (1902);
Kaufmann, Das Unrechtsbewusstsein 183-96 (1949); E. Schmidt, Probleme decs Wirt-
schaftsstrafrechts, Siiddeutsche Juristen Zeitung 225 (1948); Erik Wolf, Die Stellung der
Verwaltungsdelikte im Strefrechtssystem, 2 Festgabe fiir Reinhard von Frank 516 (1930).

155. 15 M. & W. 404, 153 Eng. Rep. 907 (Ex. 1846).

156. Id. at 415, 153 Eng. Rep. at 912.

157. Id. at 413, 153 Eng. Rep. at 911.

158. 1Id. at 417, 153 Eng. Rep. at 913. Sayre summarizes a number of decisions deviating
from this ruling. See Sayre, supra note 140, at 58 n.10,

159. The Queen v. Stephens, [1866] 1 Q.B. 702.
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inal, it was only so in form; in substance, however, it is a civil action in
which no mens rea is required.’®® Other subsequent cases made the doctrine
applicable in the construction of statutes regulating foods® and traffic.}®*
In the United States, Connecticut led in the introduction of the doctrine.
Apparently without awareness of the English decision, the court in Barnes
. State'® held that a conviction for the sale of liquor to a common drunk-
ard may be obtained even if the seller did not know that the buyer was a
drunkard. The wide acceptance of the doctrine in the United States, hov-
ever, is attributable to the Massachusetts court. In Commonweealth . Far-
ren,** the defendant was convicted under a Massachusetts statute regu-
lating adulterated milk, although he sold the milk without knowing it to be
adulterated. The court relied heavily upon the words of the statute to dis-
regard the classical requirements of fault. It argued, along the same line as
Baron Parke, that the difficulty of proof of knowledge in this case justifies
the conviction. Utilitarian arguments were further used to demonstrate the
desirability of holding the defendant “absolutely liable.” The interest of
the community to be protected from adulterated foods, the court believes,
is significant, and to shift the burden of inconvenience to the dealer’s
shoulder is reasonable.®® After 1368 the doctrine became well established
in other states.!®® From this limited catalogue of offenses, it expanded in
the construction of statutes regulating the sale of narcotics, bigamy, adul-
tery, statutory rape, possession or transportation of gambling devices,
traffic construction and zoning, and a great miscellany which permits no
organized classification.

The Supreme Court has also adopted the theory of strict liability in the
construction of federal legislation. The Court believes that the same pres-
sure that compelled the states to adopt legislation without reference to the
requirement of guilt has exerted influence upon Congress to adopt legisla-
tion, especially in regulating interstate commerce, which must be inter-
preted to exclude proof of guilt for liability. In passing similiar legislation,
Congress must be presumed, according to the Court, to have borrowed the
“terms of art” which have been developed by the judicial decisions of the

160. Id. at 708-710 (dlellor, J.).

161. See cases cited in Sayre, supra note 140, at 60 n.18.

162. Id. at 61; see also Edwards, Mens Rea in Statutory Offenses (1955), for an ex-
tensive study of the English development.

163. 19 Conn. 397 (1849).

164. 91 MMass. (9 Allen) 489 (1864).

165. See also Commonwezlth v. Raymond, 97 Mass. 567 (1867); Commonwealth v.
Goodman, 97 Mass. 117 (1867) ; Commonwealth v. Boynton, 84 Mass. (2 Allen) 1€0 (1861)
(cited by the court in Commonvwealth v. Farren, supra note 164).

166. Sayre, supra note 140, at 66.
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state courts in interpreting statutes similar to the federal law, together
with the “cluster of ideas that were attached to each borrowed word.”1¢?
From Mr. Justice Frankfurter’s rationale for the theory of strict liability,
utilitarianism seems to be particularly significant in the rapid acceptance
of the theory in federal courts:

Hardship there doubtless may be under a statute which thus penalizes the transac-
tion though consciousness of wrongdoing be totally wanting. Balancing relative hard-
ships, Congress has preferred to place it upon those who have at least the opportunity
of informing themselves of the existence of conditions imposed for the protection of
consumers before sharing in illicit commerce, rather than to throw the hazard on the
innocent public who are wholly helpless.168

In this area of criminal law, we may observe that generally the doctrine
of mens rea was decidedly repudiated, and replaced by the theory of ab-
solute liability.'®® Honest mistake of fact, however reasonable, is not rec-
ognized as a defense.’™ However, the interpretation of these statutes has
actually proceeded in many, sometimes inconsistent, directions. It has
been maintained that each individual offense must be investigated without
regard to earlier decisions concerning the same or analogous offense
penalized under the same or another statute. Frequently, some courts
hold that the legislative prohibition of “doing the act” defined in the
statute is “absolute,” and the “doing of the act itself” supplies the required
mens rea. Apparently, the courts are confusing volition as an element of
the act isolated from the consequence which it may realize with mens rea.
This attempt to provide mens rea of some kind not related to the harm has
been appropriately called nothing but “paying a lipservice” to the prin-
ciple of mens rea.'™ When a voluntary conduct exists, as in Woodrow,
the courts are quick to say that the mens ree requirement is thereby satis-
fied. In these instances, it seems to be implied that only circumstances
which would remove the voluntariness of the conduct, as coercion, neces-
sity and insanity, are available defenses. There are, however, rare cases in
which the courts still insist upon the requirement of mens rea in the inter-
pretation of these statutes.

Scholars are divided on the issues raised by the theory of strict liability,

167. Morissette v. United States, 342 U.S. 246, 263 (1952).

168. United States v. Dotterweich, 320 U.S. 277, 284-85 (1943).

169. See Stallybrass, The Eclipse of Mens Rea, 52 L.Q. Rev. 60 (1936); Jackson,
Absolute Prohibition in Statutory Offences, 6 Cambridge L.J. 83 (1936).

170. United States v. Dotterweich, 320 U.S. 277 (1943); United States v. Balint, 258
U.S. 250 (1922); Regina v. Tolson, 23 Q.BD. 168 (1889); Regina v. Prince, [1875]
2 Cr. Cas. Res. 154,

171. Edwards, op. cit. supra note 162, at 244-47,

172. Id. at 248-51.
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with the majority rejecting it.}*® The discussion is concentrated on the de-
terrent effect of punishment in strict liability offenses, an issue which it is
not within the purpose of this article to analyze. Two points in this discus-
sion, however, are relevant. First, strict liability, it is said, approximates
“civil offense,” or “public tort,” and as such the penalty is usually fine in
minimal amount.’™ The liability, it is argued, is a form of civil liability
similar to the liability in public nuisance at common lav. If this analogy is
granted, no valid generalization and systematization of criminal liability
can be formulated, for the position of strict liability confuses the essential
difference between criminal and civil sanction—a return to the confusion
of the theory of liability of the ancient criminal law. The second argument
supports strict liability on the basis of the old distinction between male
prokibita and mala in se}™ Blackstone’s exposition is often taken as the
primary authority. Blackstone distinguishes ala in se from male pro-
kibite in that the former are intrinsic wrongs, whereas the latter are
simple “disobedience to the supreme power.”*" i{ala prohibita, the equiv-
alent of strict liability offenses, are offenses without personal guilt. This
distinction savors of natural law arguments. The “law of nature” or the
“law of conscience” defines inzala i se; mala prokibita, on the other hand,
are declarations of positive law. These statements suggest that criminal
law has two distinct sources, and that two ethical postulates, namely, the
ethics of conscience and the ethics of positive legislation, are accommo-
dated in the criminal law. The Nuremberg prosecutions notwithstanding,
criminal law has only one source; criminal law is only a positive law of
crime. To hold otherwise would mean the repudiation of the principle of
legality. Within this principle, the common-law criminal law is a positive
law, although the conscience of the judges may have been its primary

173. For criticism of the theory see, Hall, General Principles of Criminal Law, ch, XX
(24 ed. 1960); Williams, Criminal Law 235-61 (2d ed. 1961); MModel Penal Cede § 2.05,
comment 140 (Tent. Draft No. 4, 1955); Sayre, supra note 140, at 55; Hart, The Aims
of the Criminal Law, 23 Law & Contemp. Prob. 401 (1953); Mueller, On Commen Law
Mens Rea, 42 Mion. L. Rev. 1043 (1958). See the defense of this doctrine by Friedmann,
Law in a Changing Society 199 (1959); Waszerstrom, Strict Ljability in the Criminal Law,
12 Stan. L. Rev. 73 (1960).

174. See Hall, General Principles of Criminal Law 336-37 (2d ed. 19€0); Perlins,
Criminal Law 701 (1957); Gausewitz, Criminal Law-—Reclassification of Certain Offenczes
as Civil Instead of Criminal, 12 Wis. L. Rev. 365 (1937) ; Perkins, The Civil Offense, 100 U.
Pa. L. Rev. 832 (1952).

175. Morissette v. United States, 342 U.S. 246 (1952) ; United States v. Balint, 258 U.S.
230 (1922); The Queen v. Tolson, [1889] 23 Q.B.D. 168; Regina v, Prince, [1875] 2 Cr.
Cas. Res. 154; Hall, General Principles of Criminal Law 337-42 (2d ed. 19€0); Perkins,
Criminal Law 692 (1957).

176. 4 Blackstone, Commentaries ¥%42, 55-58.
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inspiration. It is relevant to remark that the failure to comprehend that
the common-law criminal law is a positive law and not a “law of con-
science” has already misled European criminal-law scholars to claim
that the guarantee of the principle of nulla poena sine lege does not exist
in the common-law criminal law. To insist on the distinction of mala in se
and mala prokibita seems to give credence to this unfounded criticism.
The bifurcation of ethics in criminal law is less persuasive. Criminal law
embodies the ethical conceptions of the legal order;.a crime is a crime
not because it is a wrong to the conscience, but because it is wrong to
the legal order. Mala in se and mala prokibita are, in substance and form,
wrongs “to the supreme authority.”

VI. CowncrLusioN

The major problem of criminal law theory is the determination of the
basic ethical principle in reference to which the fundamental element of
crime should be defined. The history of criminal law, like the growth of
our moral consciousness, shows two relevant postulates in characterizing
crime, either in reference to the external conduct and its material conse-
quence, or the subjective elements that control or direct the conduct. This
study reveals the difficult experiments to find a desirable solution, but we
have not gone further than moving in a circle. The problem remains real
in modern criminal law.

We cannot doubt that the external alterations caused by conduct are es-
sential in our judgment of crime, since it is axiomatic that criminal law is
primarily conceived to protect the significant rights of individuals and so-
ciety. Criminal law is not intended to dictate the purity of our thoughts,
but to discourage us from committing a material wrong.}” The punish-
ment of witchcraft, or the imagining of the king’s death as treason reminds
us of the tyranny of the days when criminal sanction has visited the inner
processes of our thought. Others have further urged the rejection of this
principle because to refer the definition of crime exclusively to the inno-
cence of the actor might “encourage ignorance where the law-maker has
determined to make men know and obey . . . .”*"® This discomfort is not
wholly unjustified. Crime must be something more than a wrong against
the conscience, otherwise the purpose of a legal order will be seriously
weakened. Imagine, for instance, the shattering effect on the legal order if
ignorance of the law were a universal defense, or better still, if a man could

177. Holmes says that the purpose of criminal law “is not to punish sins, but is to
prevent certain external results . . . .’ Commonwealth v. Kennedy, 170 Mass. 18, 20,
48 N.E. 770 (1897). See also Wiirtenberger, Die geistige Situation der deutschen Strafrechts-
wissenschaft 50-51 (2d ed. 1959).

178. Holmes, op. cit. supra note 145, at 48.
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defend himself of robbery by alleging that to rob the rich is not in his con-
science wrong. On the other hand, we are disturbed by the equally undis-
puted truth that criminal liability is founded upon personal responsibility
for the harm. Responsibility is only real if the basic subjective element of
conduct is a fundamental premise of evaluation. We note that to pursue
the first principle to its logical extreme would abolish all guarantee of secu-
rity rooted in the innate feeling of innocence of the individual. Mistake,
however honest, would not be a defense. The theory of strict liability and
the felony-murder rule convince us that this principle is not desirable.

Max Weber has cogently expressed the issue in this problem in the anti-
thesis of Gesinnungsethik (ethics of conscience) and Verantworting-
sethik (ethics of responsibilty) in law.?™ This issue has been encountered
also in moral science,’®® and scholars have searched for a solution from the
declaration of the Ten Comimnandments through St. Thomas Aquinas!™
and Kant™® to Max Scheler’®® and Nicolai Hartmann.!** It is the same
issue that underlies the dispute of criminal law scholars in Germany
whether it is the Erfolgsunwert (consequence-disvalue) or the Hendlungs-
unwert (conduct-disvalue) that is determinative in the Rechiswidrighkeit
(unlawfulness) of a crime.’*®

Perhaps we have been too busy stressing the independence of these
two principles that we are accustomed to making them mutually exclusive.

179. Weber, Politik als Beruf, Gesammelte Schriften 396-450 (1921). The word
“Gesinnungzethik” is translated by Kurt Wilk as ‘“ethics of sentiment.” Radbruch,
Legal Philosophy, in Legal Philosophies of Lask, Radbruch and Dabin 92 (Kurt Wilk
transl. 1950). Gerth & MMills translated the words as “ethics of ultimate ends. 2lax
Weber: Essays in Sociology 77-78 (Gerth & MMills transl. 1946). Ryu and Silving in dis-
cussing the use of this word by Welzel in Aktuelle Strafrechtsprobleme im Rahmen der
finalen Handlungslehre (1956) translated it as “ethics of attitude.” Ryu & Siving, Error
Juris: A Comparative Study, 24 U. Chi. L. Rev. 421, at 449 n.165 (1957). The word
“Gesinnung” is really difficult to translate. The English word “sentiment” has emotional
connotation, “attitude” is mainly psychological, while “ultimate cnds” is very objective.
“Gesinnung” carries 2 moral significance, and “mind” would have been short expressing this,
I have taken *conscience” although books would take “conscience™ as the equivalent of
“Gewiscen.” *

180. In ethics it is espressed in the form of Gesinnunggsethik and Erfolgsethik (ethics
of consequence). See Scheler, Der Formalismus in der Ethik und die materiele Wertethik
109-62 (1921).

181. Wittmann, Die Ethik des heilizen Thomas von Aquin (1933).

182. Kant, Grundlegung zur Metaphysik der Sitten (1785).

183. Scheler, op. cit. supra note 180.

184. Hartmann, Ethik (1932).

183. Baumann, Strafrecht, allgemeiner Teil ein Lehrbuch 11 (2d ed. 1961); Maurach,
Deutsches Strafrecht, allzemeiner Teil 179-80 (2d ed. 1958) ; Welzel, Das deutsche Strafrecht,
eine systematische Darstellung 1-4, 56-57, 113-20 (7th ed. 1960); Wirtenberger, Die
geistige Situation der deutschen Strafrechtswissenschaft $0-32 (2d ed. 1959).
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We suddenly forget that a synthesis is possible, and indeed necessary.
Even Weber remarks that: “In so far as this is true, an ethic of con-
science and an ethic of responsibility are not absolute opposites but rather
complements, which only in unison constitute a genuine man . .. .8
A synthesis is derived by allocating to the two principles their mutually
interacting functions in the criminal law system. First, it is necessary to
make some observations on the theoretical structure of criminal conduct.
Conduct is the material manifestation of a will activity and is basically
purposive.’®” No conduct, at least not one which is intelligent and re-
sponsible, exists for its own sake. It is an agency of man to intervene in
the causal world to realize some resolved objective. It is creative and
destructive; it can bring about value or disvalue. The potentiality of
conduct to create or destroy is an element that gives to it significance to
other persons or to society. It can affect the accommodated values in
criminal law, such as life, property, liberty, honor and others. The propo-
sition that conduct has teleological direction toward a causal situation
assumes, in turn, a conscious premise. Every conduct is based on what
is known. Knowledge is not an end by itself; it is for the purpose of
doing.*®® This knowledge is not limited to the appreciation of the circum-
stances of the place and time of action. It includes the accumulated
generalized idea about our world of experience. In fact, the appreciation
of the present particular experience would appear meaningless and dis-
connected if not referred to our reservoir of generalized ideas. For one
to poison another, he needs not only to have the sense appreciation of
a tablet inside a bottle; he must have also an abstract idea of a poison.
A generalized idea is therefore important, and even sufficient to be the
basis of a blameworthy conduct. For example, we punish 4 for impossible
attempt in trying to poison B although he mistakenly gave B a vitamin
pill.

All these propositions do not, however, justify a conclusion that the
essential character of crime is solely determined by the intrinsic quality
of the will as Kant preaches.’® All that they prove is that the subjective
element is relevant; we cannot conclude that the subjective element is
exclusively significant. But if Kant’s teaching should be qualified,
neither could we wholly agree with the utilitarians that the harmful

186. Weber, op. cit. supra note 179, at 127.

187. Welzel, op. cit. supra note 185; Welzel, Das neue Bild des Strafrechtssystems 1
(4th ed. 1961).

188. “The primary and pervasive significance of knowledge lies in its guidance of action:
knowing is for the sake of doing.” Lewis, Analysis of Knowledge and Valuation 3 (1946).

189. Kant, Metaphysische Anfangsgriinde der Rechtslehre 197-206 (1797).
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consequence is determinative. If conduct cannot be totally isolated from
the will, then conduct is not purely a causal or natural phenomenon vwhose
ethical content is only derivable from its external manifestation in the
world of experience. Not every consequence-disvalue caused by conduct
is attributable to the activity of the will. We know, for example, ex-
cusable accidents. Further, the absolute validity of this proposition is
definitely weakened by the concededly rational conception to punish
attempts, conspiracy and solicitation. On the contrary, punishment may
even follow although objectively no material injury but rather benefit
results from conduct. Witness our poisoning example. The intended
victim may have profited from the vitamin pill. To the skeptical we may
illustrate this in the following case: 4 attacks B unlawfully. B, having
previously decided to kill 4 and without knowledge of the unlawful ag-
gression by 4, kills 4. In other words, B’s conduct was not for the pur-
pose of defense. Although B saved his life by committing murder, the
benefit of self-defense cannot be recognized.!®® Self-defense can only be
recognized if the defendant acted for the purpose of defense.

From this structure of conduct, we must allocate the theoretical func-
tion of the harmful consequence and the subjective element in crime.
This can be done without difficulty if we remember that man is not only
an individual; he is also a social unit.?®* Man’s life is guided by two
ethical considerations, that of his person and that of society. Society’s
ethical conception is something peculiar. It is not like Dickens’ Christmas
Spirits that appear from nowhere. Like all social categories, it is essen-
tially derivative, and the individual’s ethical insight is its source.}®® As
Herbert Spencer noted, society has no central or natural consciousness.

The legal order is the positive expression of social morality, and
criminal law contains a catalogue of the most elementary and funda-
mental notions of social morality. Every individual, at least theoretically,
knows the norms of criminal law; it is his responsibility to know them.

190. This is the prevailing rule in Germany. Maurach, op. cit. supra note 185; H. MMayer,
Strafrecht, allgemeiner Teil 204 (1933); Schonke-Schréder, Strafgesetzbuch, Kommentar 323
(10th ed. 1960); 2 von Hippel, Strafrecht 210 (1930); Welzel, op. cit. supra note 185.
235-36 (1949). He changed his position later in accordance with the prevailing view. Mezger,
The position of Mezger was originally contrary. Mezger, Strafrecht; ecin Lehrbuch
Strafrecht, allgemeiner Teil 118 (Juristische Kurzlehrbiicher 9th ed. 19€0). In the United
States a similar view is represented by Cook, Act, Intention and DMotive in the Criminal
Law, 26 Vale L.J. 645 (1917). Hall takes the contrary view. General Principles of Criminal
Law 83 (2d ed. 1960). He claims support from Golden v. Georgia, 25 Ga. 5§27 (1858).

191, Durkheim remarks: “Far from being simple, our inner life has a sort of double
center of gravity. There is, on the one hand, our individuality, and more ezpecially our
boedy which is its foundation; on the other, all which, in us, espresces comething other
than ourselves.” Quoted in Alpert, Emile Durkheim and his Sociology 205 (1939).

192, Lewis, Ground and Nature of Right 83 (1955).
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The existence and meaning of a norm of criminal law, like every fact, are
knowable. Every individual, so far as it is consistent with his personal
capacity to know, must ascertain the conduct commanded or prohibited
in criminal law. If he fails to determine the legal significance of his pro-
posed behaviour from all available evidence within his command, he
is ignorant but not innocent. Only when the actor is honestly convinced,
whether correctly or erroneously, that his behaviour agrees with the
norms of the legal order, is his conduct not blameworthy.'*® There is,
in other words, a blameworthy ignorance. It must be noted that the actor’s
responsibility to determine the rightness of his conduct extends not simply
to an error in the logical process of knowing; it extends to all possible
sources of error.

We should not be concerned with the individual’s responsibility to
know the norms of the legal order. Firstly, he is not liable for blameless
ignorance. Secondly, he has no difficulty in determining the norms of the
legal order, especially in criminal law. Invariably the individual’s ethical
insight—as a source of society’s—accommodates a more exhaustive cata-
logue of right conduct. For this reason, we find it usually safe to rely
upon our personal notion of right behaviour.

From what has been discussed, we may conclude that the consequence
of conduct is significant in criminal law as the objective point of orienta-
tion of the actor in the formulation of a proposed, or the execution of a
decided conduct. To the extent that the actor is obliged to know the
proscribed or prescribed conduct, the Verantwortungsethik is determina-
tive. The subjective element provides the rational basis of responsi-
bility of the actor in behaving in one way and not differently. The
Gesinnungsethik determines the blameworthiness of an objectively wrong
behaviour. The problem of error in which the collision of the two
principles is most apparent is resolved by punishing only a blameworthy
ignorance. Only a blameworthy ignorance is a responsible ignorance.
It is absurd to punish a person for an ignorance or mistake which he,
despite honest effort, could not have avoided.

193. “We are all subject to errors of deliberation and conclusion, and the best that any
of us can do is what he thinks is right at the time when decision of action is called for.
Whoever does that is blameless.” Lewis, op. cit. supra note 192, at 51. At another place,
he says: “[Aln act is subjectively right if it conforms to the doer’s conviction concerning
what consequences are likely to follow and their having that character which marks
them as justified to bring about.” Id. at 36.
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