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PRES E NT: 

ROBIN s~ GARSON~ 
Justice. 

At an IAS Term, Part 75, of the Supreme 
Court of the State of New York, held in and 
for the County of Kings~ at the Courthouse • 
• at 3:60 Adams Street, Brooklyn, New York,. 
on the t s11t day of Match, 2023. 

----------------------"----------"'·"'------·.;.. _________ ... ________ ..; ________ x 
NICHOLE FABO, J.L. BETANCOURT, A NNASHEEHY; 
·KM. KACZOR, J.P~ BROWN;MOINHYDARI, KE. LEWIS, 

A,J. BRESLOW, and ANDREWSl-IERMAN; Oh behalf of 
themselves and.all others similarly situated, 

Plaintiffs, 

-against,.. 

KUSHNER COMPANI.ES LLC, 89 H iCJ(S STREET LL.C, and. 
WESTMINSTER MANAGEMENT, LP, 

Defendants; ______ ,. _______ .; _________________ .. ________________________ ,;.,; _____ _. ______ )( 

The following e-filedpapers read herein: 

Notice of Motioil/brder to Show Cause/ 
Petition/C.ross Motion and 
Affidavits (Affinnatiohs) Annexed. _________ _ 
Opposing Affidavits (Afflrm~tions) _________ _ 
Affidavits/ Affirm:ations in. Further Support _______ _ 

Index No. 515806/17 

NYSCEF Nos.: 

283-;284 
300 

Upon the foregoing papers,. plaintiffs Nichole Fabo, J.L. Betancourt, Anna Sheehy, 

K:M. Kaczor,, J.P. Brown, Moin.Hydari,K.E. Lewis, A.l Breslow and Andtew Sherman, 

on behalf of themselves and all others similarly situated move for an order (a) granting 

plaintiffs summary judgment, (b) dismissing the afftnnative defenses of defendants 

Kushner Companies LLC, 89 Hicks Street LLC (the Owner) and Westminster 
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Management, L.P.; (c) referring t his matter to a Special Referee; and (d) awarding 

plaintiffs fees,. costs and disbursements. 

Back.ground 

In.. this class action, plaintiffs are current or formet ten~nts of a niulti-unit 

residential building at 89 Hicks Street in Btdoklyn. The Watchtower Bible arid Tract 

Society (Watchtower) purchased the subject building in 1989 and ·began· listing the units 

with the. New York State Division of Housing and Community Renewal (DHCR) as 

temporarily exeinpt fr.orn the Rent Stabilization Law· (RSL)1 and Code (RSC).2 Prior to 

Watchtower's purchase, as indicated in the DHCR'.s Initial Registratiott Rent Roll Report 

effective April I.. 1984, the building .contained units that. were r~gistered as either rent 

controlled or rent stabilized. In 2.006, W.atchtower sold the b:uilding to Brooklyn. Law 

Schoo.I for use as a oormitoiy. rnaking c~rtain units in builcliri.g temporarily .exempt fro.m 

rent stabilization pursuant to RS.C § 252.0.11 [f]). The building was thereafter sold to the 

Owner on April 4. 2014. 

According to the complaint, despiie t11e. transfer of the. property to the Owner~ 

which endedthe temporary exemption and subje<;:ted the building to rent stabilization, the 

Owner failed to r~giSter the units and offer its first tenants tent stabilized leases, instead 

offering "free markee' leases with rents exceeding the legal rent allowabte·under the RSL 

and RSC. Following commenc.ementofthis action; the Owner. ostensibl:yrecognized that 

. the units which were occupied by rent stabilized tenants prior to the temporary exe.mption 

1 Administrative Code §26-501 et seq. 
2 9.NYCRR §.2520J et seq. 

2 
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. inust be returned to rent stabilized status. Consequently~ the Owner registered the units 

with. the DHCR, reduced the rents to the purported legal regulated ·rehts .. for those units 

and refunded overcharges to the tenants then in possession.. With respect to those 13 

ui1its which. were registered as rent controll~d prior to the temporary exe.mption, the 

Owner offered the first tenants of those µnits fallowing its purchase of the building free 

market leases with· rents exceeding the $2,500 high-rent deregulation threshold then .in 

effect, and thereafter continued to treat those units as properly deregulated. 

ln their answer, defendants set forth eight affirmative defenses: failure to stat.e a 

cause of actkm (first); statute of limitations (second); that p laintiffs did not waive treple 

dainages, thus precluding class action certificatiOn (third); that primary jurisdiction lies 

w ith theDHCR (fourth); failurt: to exhaustadministrative remedies (fifth); tltatfollowing 

co1nmenc.ement of this ~ction, defendants registered the rent stabilized plaintiffs' 

apartinents, adjusted the legal regulated rents ~nd provided overcharge refunds (sixth); 

that overcharges were not willful (seventh); and that plaintiffs' claims are hatred, hi: 

whole or part, by documentary evidence (eighth). 

By order dated Septe1nber 27. 2019 (Hon. Edgar B. Walker, J.), this action was 

certified as a class i;action. 

.Discussion 

Request for Summary.Judgment 

Plaintiffs. move for summary judgment, dismissal of defendants' i:iffin:n~tive 

defenses .and a referee to compute the. overch~rges using the "default formula" embodied 

.3 
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in RSC § 2522 .6 (b) (3). 3 The default formula has been used in certain cases to cafoulate 

the "base date" rent upon which overcharges are detennined. As relevant here, the "base 

.date" is the date. four years prior to. the commencement this action (see RSC § 2520,.6 [fJ 

[I]). Undei:- RSC § 2522.6 (b) (2) the default formula js applicable where either: 

(i) the rent charg¢d on the base date c;innot be 
determined; or 

(ii) a full rental history from the base date is not 
provided; or 

;(iii) the bas.e date. rent is the. product .of a fraudulent 
scheme tci deregulate th¢ apartment; or 

(iv) a rental practice proscribed tinder ~ection 2525.3 
(b), (c) and (d) ofthis· Title has been committeq. 

RSC§ 2525.3, which is cited in the above subsection iv, setS forth prohibitions on 

"Conditional rental[s]," and provides; in part: 

(b) No owner or other person shall require a te.nant, 
prospective tenant or a prospective permanent te.nant to 
represent or agree as a condition of renting a housing . . 

accommodation that the housing accommodation shall not be 

3 Undei'the. default formula~ the rent is established. at the lowest of the following amount$: . . . 

(i) the lowest rent registeredpursuai:lt to section25283 of this T.itle for a compa:rable apartmeIJ.t 
in .the building in effect on the date the complaining tenant .first occupied the apartrrrent;,ot 

(ii) the complaining te.nant's initial tent reduced by the percentage adjustment authorized by 
section 2522.$ of this Title; or · 

(iii) the· 1ast regi$t.ered rent paid t,y the prior tenani (if within the four year period of review); or 

(iv) if the dQcumentation set forth .in subparagraphs (i) through (iii) of this paragraph is not 
available or is inappropriate, an amount based on data compiled by the DHCR, using sampling 
methods determined by the DHCR; for regulated housing accommodations. 

4 
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used as the tenant's. ot prospective tenant's primary residence,. 
or the prospective pennanent tenant's principal residenc.e.. · 

(c) No owner or other person. shall require a tenant or 
prospective tenant tQ. sign a lease or other rental agreement it1 
the na1ile of a corporation or for professional or com1nerdal 
µse as a conditi9n: of renting a housing 1.accommodatfon when. 
the housing accoritinodation is to be used as the primary 
residence of the prospective tenant for residential purposes. 

( d) No owner or other person shall engage in any 
practice, incfoding b.ut not limited to illusory or collusive. 
rental practices which depiive a tenant in possession of his o.r 
her rights under this Code. 

Plaintiff maintains that the default formula is. applicable as the Owner engaged in a 

rental practice prosctibed under RSC § 25253· (d} insofar as it .engaged in a ''practice;' 

which ''deprived a tenant in possession of his. or her tights under the Cod~~~~ specifically, 

the right to receive rerit stal.lilized leases with. properly calculated legal regufated rents. 

However, while the aforesaid regulatfon includes the common catch-.all phrase "inCluding 

but not limited to,'' the court does rtot interpret the regulation?. as plaintiffs suggest; so 

broadly so as t.o require the default fonnula in every scenario where the owner deprives 

rent stabilized tenants of ·any rights under the RSL and/or RSC. Considering that the 

regulatioi.I is entitled "Conditional rental,'' the court interprets the catch-all provision in 

subsection (d) to be limited to practices (in addition to illusory or collusive ptactiees) 

which involve a conditional rental between an owner and prime tenant designed to deny 

tbe tenant. in possession (Le,, suble~see) rent stabilization rights; a ~ituatiQn not i!lleged in 

this aetion. Fm:thei'; the Court of Appeals has made clear that th~,.default fotmula only 

applies where the base date. rent is unknown, unreliable, or the product of a fraudulent 

5 
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practice.;, ·Qtherwise, in th¢ . absence ofa fraud:ulent or collusive scheme to deregulate; the 

r.ent charg·ed on the ba:se1 dat~, even if improperly inflated,: becomes the . ]eg.~l regtilated 

relit upon. which overcharges,are calcuJated (s~e Matter of~egina Metro. Co., LLC v New 

York State. Dfy. of Ho~ts, . & Community Renewal, 35. NY3d. 332., 358-360 

[2020])(Regina). In Regi~a, tl:J.e, Court oJ·Appeals. stated~ 

·"The rtife that emer$es from our prece,dent is that,. 
under [the law appiicable t<:>. the instant i:tction], review of 
.rental . history outside the four-year lookbac.k peri<)d wa.s 
permitted only in t.he. limited category of c~s·es where the: 
ten.~nt produced evjdenc.~ of a fraudlileot scheme td 
d~regulate an4, eve.ii then,, s~lely tq ·.ascertai~ whet4er fraud 
occu.rred-not. t.o furnish evidence for cakulation ofthe base. 
date rent or pehnit recovery for years of overcharges barred 
by the statute of limitations. li1 fraud cases, this Court 
s.anctioned use of the default formula to set the ·base. date rent. 
Otherwise) for overcharge calculation purpos~s,, Hw base date. 
rent was: the ·rent actually charged on tJ:ie hase date (four years' 
prior to initiation. of the cfairn) and overcharges were to .be 
calcula,ted by adding the rent. i.ncreases legally a,vailable to the. 
owner und~r the RSL di.n:tn.g tlie four;.year i'e,covery period. 
Tenants were Urerefore entitled to. damages reflecting only the. 
iner.eases collected during ~at period that ex·ceeded Jegal 
limits" (Regina, 35 NY3d at 355-356 [citation omitted]). · 

Under plaintiffs' open-ended interpret.ation of RSC :§ 25.25 .3, ( d), appUcatioh of the 

default formula would b~:.required in ¢very cas!! where the .baSe cµte ren.t is indisputably 

proper, but where the l~ndiord overcharged the tenant 'in subsequent ·years; an 

int~ipretatio.n clearly at od4s with Regina:and established cas.e law (see .Matter of 333 E . 

. 49th.Partnership, LP v New York State biv. of Hous. & Comm.unity Renewa.f, 165 AD3d 

93; 105-W6. flst Dept 2018] [finding that the DHCR erred in a.pplying the default 

fonnula in Ulusory ten~ncy ina:ttet Whete the rent reserved in base date lease was 

6 
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reliable). While plaintiffs 1nay argue that the Owner's provision of deregulated market 

leases to the first tenants of' the building following the temporary exemption amounted to 

a fraudulent.scheme; RSC § 2522.6 (b) (2) (iii) provides only that the qefaultfonnuta be 

employed where the "bas.e. date rent is tl1e prQillii;t of a fraudulerttscheine to deregulate 

the apart1)1.ent" (emphasis .ad.ded). Plaintiffs have not cited to, nor has this court found, 

any cases in which the default formula was applied in scenarios where the alleged fraud 

occun-ed following the base date. 

Of course, in this niatter the. base. date. rents for the subject apartments. do not exist 

as the base date fell during tbe temporary exemption period: Thus, it is necessary to 

apply the formula set forth in RSC § 2526.1 (a) (3) {1ii)~ which provides: 

t'Where a housing accommod.ation is vacant or 
temporarily exempt . fr.om regulation pursuant to section 
2520. JI of this Title on the base date, the legal.regulated rent 
shall be the. prfor legal regulated rent for the housing. 
accd1nf11odatio11, the appropriate hicrea$e under section 
2522.8 of this Title, and if vacated orteinporatilyexempt for 
inore than one yeat, as further increased by successive two 
year guideline increases that• could have otherwise been 
offered during the period of such vacancy or exemption and. 
such other rental adJustments that would have be~n allowe.d 
under this Code~'' 

Evep though there were no base date rents fqr the 'subject units, the int.tpplicability 

of the default fotmula remains because reliable legal regulated tents may be established 

for those. ·units formerly occupied by rent stabilized tenants· ·using the aforesaid 

reconstruction fon:nula. Thete iS no allegation that the previous legal regulated rents 

prior to the teinporary exemption wete .the product of a fraudulent or. collusive scheme. 

Pfailitiffs do not contend in their motion that there are no sufficient rental records to 
7 
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?Uow cakulatkm o·f legal rents for those apartments which were· rent stabilized prior to. 

the temporary e.xemption period under the (econstruction provision of RSC § 2526.. l (a) 

(3) (iii) or· demoi1$tr.a:te ·In tb,eir motfoil that tl)ose legal. regulated tents calculated by 

defendaµts following.commencement pfthi~ · a.otion are incorrect under:the RSC§ 2526.1 

(a) (3) (iii) formula .'1 Thus·, use of the default formula. :in this instance- woul~l be. 

tantatrtount to a penalty .for the. Owner's allegedly impr9per provision o f market leases 

and overcharge of pla inliffs, which is not cbn~emplated by case law :and would not be 

allowable: ii1 a. class action. 5 

The ·other essen tial contention set forth by plaintiffs is that.the -Owner impropedy 

deregulated. ·those 1.3 ·units which :-were formerly subject to rent control pdor tp the 

temporary exemption: .. Relying essentially on an Appellate Division_, First Department 

decision (Mauer of A.£J 534 E. 88th LLC v New Yol'k .State Div. of Hous. & C<)tninunity 

'f{enewal~ . 194 AD3d 4~4 [1st Dept 202i]) ·and a. decision ·of the. Appellate Tenn, First 

Depattllient (West 88A LL.C v· "Jane. Doe,'-: 64 Misc 3d 73 [App T~m,. lst Dept QO.J.9])., 

plaintiffs assert that the firstte11ants in those units following the Ownei ' s .purcha:se should 

have been offered rent ·st&bilized leas~s, as. those tin its became rent stabilized when the 

r.ent-conttoUed tenahts vacated; and returned to rent. stabilization following th:e exemption . ' 

period'. 

~ On · the instant motion, plaintiffs do not offer their own calculations of rent. based on the 
re~<;m::;tr.uction formula.to 'cou11ter those registered ·and charg~d by the Owner . 

s Courts have not requir.ed waiver of recourse to the default forinula for propp~ed cl~ss actions as 
it ~s "not a penalty" (Cheu i.e(t v Spruce 1209; LLC~ 200 AD3d 596, 598 [I.st Dept 2021]~ quQting 
Simpson. v 16-26 E. J.05, LLC; 176-AP3d 418, 4l8 ·_[1$( Oept 20.1 9)). . 

8 
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"When a rent-contrc»Hed apartment becomes. vacant,. it becomes subject to the rent. 

stabilization r.egime and the· first renf is a. mar.ket rent'1 {Ligg~U v Lew R¢alty. LL<;., .2-11 

AD3d 473., 475 [Lst Dept 2022]). Under the RSL, the: initial rent for the first rent 

stabilized t~nant is estal?li&he.~ pursuant to RSL § 26-Sl2 (b) (2), which provides that 

"'For hous1ng "accommO'dations which were re.gulated 
pursuantto the . [Rertt Control Law] on the loca( effective d;ite. 
of the emergenc:y tenant protection act of nineteen seventy­
four; and thereafter become v~cant, the (initiai regulated reht 
is the] rent agreed to by the hg1dl0rd and the tenant . and 
re~erv~d in a .I¢ase or ptoyi~~d fot in a rental agreeirn:mt;. 
provided th~t such iiiif.ial rent· n:i~y be. adju$ted on ·application 
·of the tenant pµrsuant to subdivision .b .of section 26-513 of 
this· chapter."' 

The aforesaid statute i's mirrored in RSC § 2521 .1 (a:) (1). which $tat¢s that "the 

initial legal ·regul;ited rent shall be thy rent agreed to by. the _owner and the tenant ·~nd 

reserved in a. lea~e ... , subJect to a tenane·s· tight to a Fai't" Market Rent Appeal [FMRA] 

to adjust such rent.'; Upon service of ah. '''RR.~1·, notice, the tenant must file a FMRA 

within 90 4ays. If the RR.I n otice 'is not served upon th~ tenant,. then:th~ FMRA .niust be 

filed no later than four years after decontrol ·of the rent-cbn(rollecl apartment (see RSC § 

.2522.3) .. 

Tht! l~w in effect at the time of the o ·wner's first leasing of the relevant i3 

formerly tent.:.con:trolled units provided that when the. first tenant after the vacancy of the. 

rent-controlled. tenant. is charged a .ren~ a~ or above the .rent ~ta"Pilizatlon deregulation 

threshold, the apartment j~ exempt from :all forms of tent regulation (~ee .3505 BWAY 

CAvn~r LL.C vMcNeely, ·12 Misc 3d .l, 3 [App Term, lst Dept2021]; DHCR Fact Sheet 

9 
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No. .6, Fair Market Rent Appeals [2020]}. The court finds plaintiffs have not 

conclusively established that the 13 formerly tertt,.cortfrolled units were not properly 

deregulated under the' aforesaid .statutory and regulatory schemes regarding initial 

regu.lated rents of former rent~controlled units which were vacated, even thpugh there 

was atemporaryexemption period between the vacancy of the rent~conttolled occupancy 

and the initial rent stabilized occupancy. The. cases relied on by plaintiffs in support of 

their argument that the 13 units remained rentstabilized despite the initial regulated rents 

exceeding the deregulation threshold are. factually distinguishable: Matter .of AEJ 534 E. 

8,8thJ LLC involved ah apartment which, priOr to a temporary exemption, W&s rent 

stabilized, not tent. controlled, ,and thus did not concern the statutory and regulatory 

scheme concerning establishment of an initial regulated rent for the. first rent stabilized 

tenant following a rentcontrol Vatartcy.6 

:In .West 88A LLC~ the building at issue was originally ~ubject to rent contiol bu.t 

the subjectapartment was decontrolled in or ab6ut 1954 dtieto occupancy by the Klapper 

family~ the prior owner ofthe building. Upon the enactment of the Emergency Tenant 

Protection Act of 1974 (ETPA), the apartment became· subject to rent stabilization, but 

was temporarily e~empt from cov~rage because it was still oc;cupied by the I<lopper 

family .. In August 2013. the building was .sold to the cmtent owner, bu.t 'Harold Klopper 

was permitted to remain in occupancy of the subject apartment through January 31, 2014. 

r, The reconstruc.tion formul(l of RSC§ 2526.1 (a) (3} (iii) is not applicable since that regulatibn 
contemplates a prior "legal negulated rent" charged to a rent stabilized tenant in, occupancy 
betore.the temporary exemption. 

10 
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After Klopp:er'-s departure, the· ·apartment. was rented to the defendant tenant ;in _Aj:>til 

2014, pursuant to an unreg.ulated lease at a t ent of $3,600 per inonth. In a subsequent 

·holdover pr.oceeding, the owne.r alleged that the defendant tenant had no tight to 

qont~nued ocq.1pal1G,y -~S .th~ apartment was 4ntc:;gulated .. The Appellate T~rm agreed with 

the Civil Court tba~ the apartment was .rent staliiliz~d-. The Appellate. Te$J. s_tated tnat the. 

apartment became subj,ect to rent stabilization ·in 1974 pur:suant to the. ETP A., but wa$ 

tt:;rnporarily exempt because it was continually occupied by the Klepper family. The 

Appellate Tenn held ,that the apartmen~ reveJ:1ed b<:ick to its rent stabilized status upon the 

·sale of the building; 

W88A LLC does not necessitate a 'finding: that the 13 formerly rent~controlled 

.apart1Tients were 1wt. deregulated when the first post.,.exemption tenants· took occupancy, 

Fltst, this court "is· not bound by the precedents of the Appellate T erm, either in [its] 

department or in other.<;iepaiini.en1s:" (29 l[old,ing C01p, v Dta~, 3 Misc·:Jd 80.R, 8.J6 [ Sup 

Ct, Btonx County 200'4])'. ··s·ec·ond; WBBA LLC. ts factually d istingu·ishable in t.hat the 

subject apartment became. decontrolled by way o.f owner occupancy at a tltne when rent 

stabilization had yet to be enacted. The apartment in W88A LLC became· rent stabilized 

~pon the enactment:.~ftbe ETPA irt. 1974, ~u~Ject.to a temporary exemption based on the 

pending owner ocoupancy.. Irfthis matter, the I3 ·units w.ete: occupi~d by rent eqntrolled 

tenants in 1984, when the RSL was already hi effect, and first be1;;atne rent stabilized 

upon the vacancy of the rent-controlled tenants, subject to the temporary exemption. 

Significantly, the deferrdant in W88A LLC did ~ot have the benefit .of .filing Z\ FMRA, 

because the defendant's ·apartment, unlike th·e B .subject urtits. here·, ·was riot "subjecf to. 
11 
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the City Rent Law on December 3 1; 1973'" (RSC § 2522.3 [a]). The W88A LLCcourt 

noted that the RSC. .did not ·establish any 1nean·s fot setting the infriai legal rerit for ati 

ap~rtmen~ that was deyon.trolle.d .. in the i:nid;. 1'95,0s, and first rented thereafter as a rent 

~tabiti~etj . apar1;ment more than a half-century later, a.nd that .'i,i :Such "unique situation," 

the rent charged and collected froril the tenant became the le,gal regulated rent, which the 

court :determined remained subject to rent stabilization (W88A LLC, 64 Misc 3dat 76), 

Pll;lintiffs . .also argue thatthe initial tenants of th.e.13 formerly rent controlled units 

were· nq~ deregulated insofar as the owner utilized rent conGessjons (i.e., offel:i11g leases 

for terms. which inducted one or more rent-free months)., thereby .resulting in a «net 

effective cent" whiCh .did not surpass the<deregulation th reshold. P laintiffs mafotairt that 

·tw(> .Rir~.t Depart~n~nt .c.asc;r, ,,.Flyrvi .. v Re.d Apple P,70 Pac.~ St.,.. LLC (260· AD3d 607 (I.st 

·Dept ,2021]) and Chernett v Spruce. 1209, LLC (2QQ AD3d 59'6 [I st Dept 201.lJ}) taken 

together, stand. for the proposition tliat uhles~ an ~wne+ yan present a just.ifiable reason 

for r.ent concessions, an issue is presented as to whether the· rent concessions were 

f1.m~tionapy equivalent to preferential rents, so 1hat the "net .. effective r ent'' (i.e., total rent 

due under th~ ·1ease term divided by the number of month~. in the .. term) should be deemed 

the. initfoi regulated renL The First Department cases cited a.re distinguishable insofar as 

they involved hew units entering rent stabilization m:i'der t he 42 1-a tax. benefit program, 

rather: than under vacancy .by previous rent-controlled tenants. Also, whether the 

ratjonale o.f th~se case~ .should. bt! .applied to the. fin~l deteITJlination of plaintiffs'~ ·rent 

overch~rg.e claims is ulthirately an.iss:ue· of fact ·regarding th¢ .OWx:ier?s mptives. 
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Acc·ordingly; the court finds that plaintiffs have not~ at this junctwe, established 

entitleinent to judgment ·an their oompJaint as:a -matter-of law. As a result, thoseJ>arts of 

pl~ihtjffs' morion for -summary judgment, &n order referring ·tbi:s matter- to a :r~feree to 

cafcu_la~e rent s-:usirig the default"forinula, and_ award o_f atto.rrreys~ fi~es and c·o~t~ ar~ ea.ch 

denied. 

Req11.est io .Di.~miss Affirmative Defenses 

Tµrni.n·g to that part of plaintiffs' motion for dismissal of.defendants' affirmative 

defenses, ~'CPLR. 3211 (b) proviCies that '[a] party may m.ove, for.judgment .dismissing 

·one· or more·defenses, on·the ground that a defense. is. not stated or has no merit' When 

moving to· dismiSs, the plaintiff bears the burden of d.emohstrating: that the affinnative 

defens:es "are, without .merit ~ a m~tte.r of law beoause they either d_o ndt apply_ under the 

factual - eirc~mstances O.f [the] case, or fail to state a d~fense''' (Shah v Mitrq, 171 AD3d 

971; 974 [2d. be_pt 2019], quoting Bank of Am., N.A. v 414 Midland Ave. Assoc., LDC; 78 

AD3'd 74.6, 74·8 [2d Dept 2010]). '"On a ili.otion pursuant to CPLR 32 l I (b), the court 

shquld 'apply th~ same standard it applies to a motion to dismiss· pursuant to CPLR 3211 

(a) (7), ·and the factual assertions of the. defense will be ·accepted as true'-'' (Shah, 171 

AD3d at 974·, ·quoting Wells Fp.rgo Bankf N.A. v Rios, 1.60 AD3d 912, 913 [2018]). 

"¢Moreover, 'if there 1& any doubt as to the availability of a defense, it should not be 

disrn iss_ed '·" .(.Shah, 171 AD3 d at 974, quoting Wells. Farg() Bctrik,. NA., l 60 AD3d at 

9:.13).. 

That part of plaintiffs ' rnoti.on seeking disni.iss~l of defend"1nts' first cause· of 

action for failure; to state a cause of action is denied. ~'[N]o motion by the plaintiff lies 
13 
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under CPtR 32.1 l (bJ to strjke the defense. [ qf failure to .. state a c;ause of .action], as. this 

amounts to. an endeavor by the plaintiff to·'test the sufficie·n.cy of his or her own claim" 

(But{er v .Ca#nella, 58 .AD3d l 4'S,: 150 [2d Dept. 2008]; s:e.e Jacob Ma1·ion_, LLC v Jones,, 

l~SAD~d IQ43, 1044 [2d Dept 2019],; .Mazz~i v Kyriacou,. 98 AD3d. J.08.8, 1089 [2d 

Dept 2012.]),.. 

"fhere .. is no .limitation·s period with respect to Claims· seeking ·a dec.l?ration that a.n 

apartment i$ rent stabili:z.ed -(see Matter of.150 E: Third'St LLC v Ryan, 20 i Ab3d 582, 

583 [I st Depf.202.2]; Ger,st~.1J v .S.6 7th Ave. LLC,,$8. AD.3d l S9; l.99-20i [lstDept201 lh 

East W. Renovattng Co. v· New York Sta~e Div. of H.olf,.s. & Communfiy. Rf!newal, 16 

AD3d 166 °[Lst Dept 2005]). Under the law .in effectw1'et\ thi.s aetion wa·s qoinmence<f., 

claims· for rent oyer.ch?.rg~ were subject ·10 a four-year statute of limitatior1s (f.onner. RSL 

§ 2()-516 [a] [2J; see former CPLR 213-a)' .. As piaintiffS? claims for rent o.vercharge in 

this 2017 action .are aiieg~d to have ac.crµed ih 2014, whe.n the first tenants took 

occupancy of the subject. btiilding foi.lowing the expiratiorr of the ternp_qracy e·xem.Jition 

period, defendants' .second affirmative defense ofstatute.oflitnitations is withmit merit. 

As ·a result, that part: of plaintiff$' mo.don to dismiss the second affirrnative defense 

fa' granted. 

Defe·ndants do not expressly oppose tlmse pai~. of plailjtiffs' rpotion seeking 

dismissal of the. third, · fourth and fifth affirmative defetJ.ses. Moreover, upoIJ.. examJnation 

of"the· merits .of these. defenses, the court finds. that dismissat is appropriate. The· third 

affirmative defense th{l.t treble damages were not waived· was nmdered .moot by the 

certification of this matter as a.. class a~tiort and teimltE1nt waiver of treble· damages by 
1'4 
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plaintfffs. Like:wise1 "the fourth affirmative defense· that the D.HCR has· primary 

jurisdiction over rent overcharge claims is no. longer viable. giveil the class action 

.. ~ertific.ation (see, Quinn v Parkojf Operating·Corp., 178 AD3d 450, 45.l .[ist Dept 2019]). 
. ' . . . 

The Siipreme Col,lrt. ha~ concurrent jurisdi,ctio~ ~ith th~ DHCR to. hear r~nt overcharge 

cases (se¢· Dow1~ing .. v First Lenox T~trace Assoc,, 107 AD3<l 86 [1st pept 2013]).. Thus, 

plaintiffs need not exhaust their administrative remedies before seeking_ relief )J-efore this 

court, as plaintiffs were .(fee to 'bring their rent overcharge claims before· .. either this court 

or the DHCR (see Ne?-ry vHayen Ave. Owner UC, 28 Mis.c. 3d 1~~.6[A), 2010 NY Slip 

Op 51506[UJ, *4 [$up Ct, NY Cowity 20101). Accordingly,_ ~h.e third, .fpurth a,.-td .flfth 

affirmative defenses are· without merit and are d·ismissed. 

Defendants ' si:xth affirmative defense essentially sets forth that those a:partnl.ents 

detentiined to be. rent stabilized were. registered wit.h the OHCR; thgt affected tenants 

were provided with reJ1t ~tabiiized le.a.~es; a~~ that these tenants wen; prov~ded refunds of 

overcharges. The· court finds that this affirmative d·efense is riot ·complet¢ly w ithoµfmerit 

insofar as. it is · applicable to plaintiffs.' claims regarding improper deregulati()ri and rent 

·overcharge. 

Accordingly;_ t~at;p_art of plaintiffs~ tn9,tio[) to c:lisn1iS~ the sixth affirmative defense 

is·denie.d. 

D~fendants , .seventh affinnative defense; that the overcharges were liol willful is 

no longer applicable a$· any cla:itn for treble. damages was waived· upon· certification of 

this matter as a class action. While defenda11ts 51rgue in oppositioi;l that the issue of 

willfulness is a factor in whether or not defendants' actions were frauduleht; there .is ·no . . . 

15. 
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separate claim of fraud set forth in plaintiffs' complaint. As a result, that part of 

plaintiffs' motion to dismiss the seventh affinnative defense is granted. 

Because plaintiffs do not address the eighth affirmative defense (documentary 

evidence) in their moving papers and memorandum of law, that part of plaintiffs' motion 

to dismiss the eighth affinnative defense is denied. 

Conclusion 

Accordingly, it is 

ORDERED that those parts of plaintiffs' motion for summary judgment, 

appointment of a referee and an award of fees, costs and disbursements are each denied; 

and it is further 

ORDERED that that part of plaintiffs' motion to dismiss defendants' affirmative 

defenses is granted to the extent that the second, third, fourth, fifth and seventh 

affirmative defenses are hereby dismissed; and it is further 

ORDERED that that part of plaintiffs' motion to dismiss defendants' affirmative 

defenses is denied with respect to the remaining (first, sixth and eighth) affirmative 

defenses. 

The foregoing constitutes the decision and order of the court. 

16 
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