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THE VICE-PRESIDENCY AND THE PROBLEMS OF
PRESIDENTIAL SUCCESSION AND INABILITY

JOHN D. FEERICK*

In Case of the Removal of the President from Office, or of his Death, Resignation,
or Inability to discharge the Powers and Duties of the said Offi e, tile Same shall
devolve on the Vice President, and the Congress may by Law provide for the Case
of Removal, Death, Resignation or Inability, both of the President and Vice Presi-
dent, declaring what Officer shall then act as President, and such Offlcer shall act
accordingly, until the Disability be removed, or a President shall be elected.'

T HE orderly transfer of power to President Lyndon B. Johnson upon
the tragic death of our late President, John F. Kennedy, clearly

revealed one remarkable strength of our Government-its continuity.
Succession by the Vice-President was swift and unquestioned. No gap
occurred in our executive leadership since there was no doubt about who
was to take over at the helm of the Government-the Vice-President.
As was noted at the time: "[A] few lines in the Constitution . . .
have made the Government of the United States a continuum that
calamities like this ... cannot interrupt or break."

Despite (or perhaps because of) the smooth manner in which exec-
utive power changed hands on November 22, 1963, the entire mechanism
of succession has again come under public and congressional scrutiny.
Newspaper columnists in particular, public figures, and others have
voiced strong criticism of various inadequacies in the present system3

* Member of the New York Bar; member, American Bar Association Conference on
Presidential Inability and Succession.

1. U.S. Const. art. I, § 1, di. 6.
2. Krock, The Continuum: Kennedy's Death Points Up Orderly Progression in U.S.

Government, N.Y. Times, Nov. 24, 1963, § 4 (The News of the Week in Review), p. 9E,
cols. 1-2.

3. For a sampling of the criticisms of the present succession law, see Childs, Succession,
N.Y. Post, Nov. 29, 1963, p. 50, cols. 1-2 ("This is the time to adopt a carefully thought-
out plan of succession."); Eisenhower, When the Highest Office Changes Hands, Saturday
Evening Post, Dec. 14, 1963, p. 15, col 4; Lawrence, Presidential System Flaws Seen in
Fixing of Tenure, N.Y. Herald Tribune, Dec. 11, 1963, p. 27, cob. 1-2 ("The weakness is
the obligation written in the Constitution requiring that Presidential and Congressional
elections be held at fixed times."); Lippmann, The Presidential Succession, Wash. Post,
Dec. 12, 1963, p. A21, cos. 1-3 ("There are several very grave objections to the present
law."); Morris, The Muddled Problem of the Succession, N.Y. Times, Dec. 15, 1963, § 6
(Magazine), p. 11; Nixon, We Need a Vice President Now, Saturday Evening Post,
Jan. 18, 1964, p. 6; Reston, The Problem of Succession to the Presidency, N.Y. Times,
Dec. 6, 1963, p. 34, col. 5 ("Congress has been remarkably casual about this succession
problem from the start of the Republic."); Wilmerding, Jr., Wash. Post, Dec. 8, 1963,
p. 1, cols. 2-3, p. A13, cos. 1-4 ("To cast doubt upon the constitutionality of the act
of 1947 is to confuse a problem already difficult enough. But that the doubt exists can
scarcely be denied."); Letter From Joseph L. Allen to N.Y. Times, Dec. 4, 1963, p. 46,
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The Subcommittee on Constitutional Amendments of the Senate Judiciary
Committee, under the chairmanship of Senator Birch Bayh of Indiana,
has just conducted extensive hearings at which members of the Congress
and the public have presented their views and proposals as to how the
inadequacies can be corrected.4 There was general agreement that the
time for Congress to eliminate these inadequacies is now, while there is
widespread concern about them.

In the main, attention has been focused on three subjects-the Vice-
Presidency, the present succession law, and the inability provision of the

col. 7 ("More reasonable provisions can be imagined."); N.Y. Times, Dec. 15, 1963, § 4
(The News of the Week in Review), p. 8E, cols. 1-2 ("The deficiencies inherent in the
present law, the obscurity of some of its provisions and the unresolved doubts about Its
constitutionality urgently require reappraisal . . . ."); id. p. E9, cols. 3-5 (listing of views
of other newspapers). See also Drummond, President's Party Is Seen Best Suited to Fill
Vacancy, N.Y. Herald Tribune, Dec. 13, 1963, p. 21, cols. 1-2; Montgomery, Presidential
Succession, N.Y. Journal-American, Dec. 10, 1963, p. 23, cols. 5-7; Letter From Martin
Taylor to N.Y. Times, Dec. 22, 1963, § 4 (The News of the Week in Review), p. 6E, cos. 7-8.

For a sampling of the criticisms of the failure of Congress to solve the problem of
presidential inability, see Drummond, A Gap At Top If President Should Fall Seriously Ill,
N.Y. Herald Tribune, Dec. 6, 1963, p. 19, cols. 1-2 (It is "imperative" that "the gaping
hole in the Constitution as to what happens when a President is temporarily unable . . ."
be repaired.); Krock, Succession Problem; The Death of Kennedy Again Points Up the
Need to Devise Solution, N.Y. Times, Dec. 8, 1963, § 4 (The News of the Week in Review),
p. 9E, cols. 1-2 ("[T]he dreadful event at Dallas, Tex., on Nov. 22 has alerted Congress and
the people to the problems as never before."); Krock, The Continuum: Kennedy's Death
Points Up Orderly Progression in U.S. Government, N.Y. Times, Nov. 24, 1963, § 4
(The News of the Week in Review), p. 9E, cols. 1-2; Krock, The Cart Is Getting Ahead
of the Horse, N.Y. Times, Dec. 12, 1963, p. 38, col. 6; Lewis, Presidential Disability
Problem Stirs Concern, N.Y. Times, Dec. 22, 1963, § 4 (The News of the Week in Review),
p. 4E, cols. 1-6 ("The need for some agreed solution is conclusively demonstrated by
history."); Lippmann, The Problem of a Disabled President, N.Y. Herald Tribune, Dec. 17,
1963, p. 24, cols. 4-5 ("[Tlhe problem of a disabled President . . . is insoluble without
a workable solution of the problem of the succession."); Letter From Martin Taylor to
N.Y. Times, Dec. 22, 1963, § 4 (The News of the Week in Review), p. 6E, cols. 7-8 ("What
is much more important and receiving much less attention is the failure to deal with the
constitutional uncertainty as to the inability of the President."); N.Y. Times, Dec. 7,
1963, p. 26, cols. 1-2 ("President Johnson's agreement with Speaker John W. McCormack
. . . is no adequate solution for this difficult problem."); N.Y. Times, Dec. 1, 1963, § 4
(The News of the Week in Review), p. 10E, cols. 3-4 ("The time to clarify Presidential
inability or disablement is now-when the subject of succession is in the forefront of the
thoughts of a shocked nation."); N.Y. Times, Nov. 24, 1963, § 4 (The News of the Week
in Review), p. 8E, cols. 3-4 ("The assassination of John F. Kennedy forces once again
on the American people the necessity for correcting an important defect in the Constitu-
tion."). See also Letter From Cornelius W. Wickersham to N.Y. Herald Tribune, Dec. 26,
1963, p. 16, col. 7 ("Presidential Inability"); Letter From Author to N.Y. Times,
Nov. 17, 1963, § 4 (The News of the Week in Review), p. 8E, col. 7 ("Fixing Presidential
Succession").

4. Hearings Before the Subcommittee on Constitutional Amendments of the Senate
Committee on the Judiciary, 88th Cong., 2d Sess. (1964).
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Constitution. The purpose of this article is to examine these interrelated
subjects. First, a brief history of the Vice-Presidency is presented.
Then, the various succession laws are examined and the present pro-
posals to change the 1947 law are considered. Finally, the recent
proposals for solving the problem of presidential inability are dis-
cussed. The author's article in the October issue of this volume contains
the details of this problem and it will be referred to where appropriate. '

I. THE VICE-PRESIDENCY

The succession of Lyndon B. Johnson to the Presidency has left a
vacancy in the office of Vice-President for the sixteenth time in our
history. The Nation is now in its thirty-seventh year without a Vice-
President. Eight Vice-Presidents have succeeded to the Presidency,'
seven have died in office,' and one has resigned from office.' A study
of the Vice-Presidency is essential for a thorough understanding of the
problems of succession and .inability?

5. Feerick, The Problem of Presidential Inability-Will Congress Ever Solve It?,
supra this volume, at 73 (1963).

6. They are: John Tyler (April 4, 1841), Millard Fillmore (July 9, 1850), Andrev,
Johnson (April 15, 1865), Chester A. Arthur (September 19, 1881), Theodore Roosevelt
(September 14, 1901), Calvin Coolidge (August 2, 1923), Harry S. Truman (April 12, 1945),
and Lyndon B. Johnson (November 22, 1963). The dates are those on which the
respective incumbents died. See note 50 infra on the question of when the Vice-President
becomes President. Andrew Johnson, Roosevelt, Truman, and Lyndon B. Johnson took
th presidential oath on the same day the incumbent died. Taylor, Arthur and Coolidge
took it on the following day and Tyler, two days later. The oaths were administered by
the following:

Tyler: Chief Judge William Cranch of the Circuit Court for the District of Columbia.
Fillmore: Judge Branch of the Federal District Court for the District of Columbia.
Johnson: Chief Justice Salmon P. Chase of the United States Supreme Court.
Arthur: Judge John R. Brady of the New York Supreme Court and Chief Judge Morrison

R. Waite of the United States Supreme Court.
Roosevelt: Judge John R. Hazel of the Federal District Court for the District of Columbia.
Coolidge: His father, a state magistrate and notary public; and Judge A. A. Hohling

of the Supreme Court of the District of Columbia.
Truman: Chief Justice Stone of the United States Supreme Court.
Johnson: Texas Federal District Court Judge Sarah T. Hughes.
Excluding President Lyndon B. Johnson's service, succeeding Vice-Presidents have served

almost 23 years of a possible twenty-eight.
7. They are: George Clinton (April 20, 1812), Elbridge Gerry (November 23, 1814),

William R. King (April 18, 1853), Henry Wilson (November 22, 1875), Thomas A.
Hendricks (November 25, 1885), Garrett A. Hobart (November 21, 1899), and James S.
Sherman (October 30, 1912). The deaths of these men left the Vice-Presidency vacant for
over 13 years of a possible 28.

8. He is John C. Calhoun (December 28, 1832). The resulting vacancy was for a little
over two months.

9. For two excellent studies of the Vice-Presidency, see Waugh, Second Consul (1956);
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A. Creation and Early History

Surprisingly, the Vice-Presidency seems to have been an afterthought
of the framers of the Constitution. It was created in the closing days
of the Constitutional Convention of 1787 when there was little time for
the careful deliberation which had been given to other parts of the
Constitution. Provision for a successor to the President, on the other
hand, had existed from the early days of the Convention.'0 There is
some doubt as to whether Pinckney's Plan of May 29 contained a
presidential succession provision." However, Hamilton's Plan of June 18
did include such a provision 2 as did the August 6 report of the Com-
mittee on Detail. 3 The proposed successor at that point was the Presi-
dent of the Senate who would be elected by the Senate from among its
members. On August 27, Gouverneur Morris of Pennsylvania proposed
that the Chief Justice should be the immediate successor to the Presi-
dent. 4 James Madison disagreed, suggesting that during a vacancy the
executive powers should be administered by a council to the President.'
On September 4 a Committee of Eleven, which had been appointed on
August 31 to consider those parts of the Constitution which had been
postponed or not acted upon, delivered a partial report to the Convention.
It recommended an office of Vice-President as well as election of Presi-
dent and Vice-President by an electoral college."

On September 7, the delegates addressed themselves to the office of
Vice-President. Almost all of the discussion centered on the Vice-Presi-
dent's position as President of the Senate. Elbridge Gerry thought that
the office, as proposed (i.e., combining the functions of succeeding to

Williams, The Rise of the Vice Presidency (1956). Other studies are Field, The Vice-
Presidency of the United States, 56 Am. L. Rev. 365 (1922); Hatch & Shoup, A History
of the Vice Presidency of the United States (1934) ; Levin, Seven by Chance: The Accidental
Presidents (1948); Williams, The American Vice Presidency: New Look (1954). See also
Tompkins, The Office of Vice President (1957) (contains excellent bibliography).

10. For some history about the colonial office of deputy or lieutenant governor, see
Feerick, supra note 5, at 77-81.

11. Id. at 82 & n.45.
12. 1 Records of the Federal Convention of 1787, at 292 (Farrand ed. 1911 & 1937)

[hereinafter cited as Farrand].
13. 2 Farrand at 186.
14. Id. at 427.
15. Ibid. Madison thought that "the Senate might retard the appointment of a Presi-

dent in order to carry points whilst the revisionary power was in the President of their
own body . . . ." Ibid.

16. Id. at 493-95. Nathaniel Gorham of Massachusetts registered an objection to the
method of election of Vice-President: "[A] very obscure man with very few votes may
arrive at that appointment." Id. at 499. Roger Sherman of Connecticut approved of the
method, saying that it was designed to make the executive independent of the legislature.
Ibid. For the remarks of other delegates, see id. at 500-02.

[Vol. 3 2
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the Presidency and presiding over the Senate), violated the principle of
separation of powers by permitting executive interference in the Legis-
lature." Gouverneur Morris dismissed this notion, arguing that the
Vice-President could be expected to be independent of the President
("the vice-President then will be the first heir apparent that ever loved
his father") and that it mattered little or not at all whether the successor
was a Vice-President who was also President of the Senate or a Senate-
elected President of the Senate.' Roger Sherman of Connecticut was
concerned that, without a Vice-President, some Member of the Senate
would be deprived of his vote (most of the time) by being made Presi-
dent of the Senate. He also felt that the Vice-President "would be
without employment" if he were not President of the Senate. 9 Hugh
Williamson of Delaware stated that "such an officer as Vice-President
was not wanted."20 At the conclusion of the discussion the Vice-Presi-
dency was approved by a vote of eight to two. 21 Surprisingly, the dele-
gates gave little attention "to the chief part which the Vice-President
has, in fact, played in history, that is, to his succession in case of the
death of the President.122 Similarly, scant attention was paid to the
office in the state ratifying conventions.2

On September 8, a committee was formed to "revise the style of and
arrange the articles agreed to by the House." On September 12, this
committee returned a draft to the Convention which, except for a few
changes, was to become the Constitution of the United States. The Vice-
President was given only two duties by the Constitution: (I) to preside
over the Senate, in which capacity he could vote when the Senate was
"equally divided" and open the certificates listing the votes of the
presidential electors, and (2) to discharge the powers and duties of

17. Id. at 536-37.
18. Id. at 537.
19. Ibid.
20. Ibid.
21. Id. at 538.
22. Warren, The Mking of the Constitution 635 (1937 ed.).
23. For an excellent summary of post-Convention discussion on the Vice-Presidency,

see Field, supra note 9, at 369-73.
24. 2 Farrand at 547, 553. As to how this Committee rendered the succession provision

ambiguous, see Feerick, supra note 5, at 85-87.
25. U.S. Const. art. I, § 3; id., art. II, § 1. For a good analysis of the casting votes

of Vice-Presidents, see Learned, Casting Votes of the Vice-Presidents, 1789-1915, 20 Am.
ist. Rev. 571 (1915), where the author says that such votes were cast 179 times. See

also Hatch & Shoup, op. cit. supra note 9, at 101, where it is said that for the period
1789-1929, twenty-four of thirty Vice-Presidents cast tie breaking votes 191 times.

For some congressional discussion of this power, see 6 Cong. Rec. 737 (1877) (debate
about whether it can be exercised where question involves membership in the Senate),

1964]
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the President in case of his death, resignation, removal or inability."
His was a unique office, neither legislative nor executive but combining
functions of both. What his role would be was clouded in such mystery
that Alexander Hamilton was impelled to declare in The Federalist that:
The appointment of an extraordinary person, as Vice-President, has been objected
to as superfluous, if not mischievous. It has been alledged, that it would have been
preferable to have authorised the Senate to elect out of their own body an officer
answering that description. But two considerations seem to justify the ideas of the
convention in this respect. One is, that to secure at all times the possibility of a
definitive resolution of the body, it is necessary that the President should have only
a casting vote. And to take the senator of any State from his seat as senator, to place
him in that of President of the Senate, would be to exchange, in regard to the State
from which he came, a constant for a contingent vote. The other consideration is,
that as the Vice-President may occasionally become a substitute for the President,
in the supreme executive magistracy, all the reasons which recommend the mode of
election prescribed for the one, apply with great if not with equal force to the
manner of appointing the other.27

The Vice-President, like the President, was to hold office for four
years.28 He was to be elected at the same time and in the same manner
as the President29 and he was to be subject to impeachment but, while
the Constitution provided that the Chief Justice would preside at a
trial of the President, no presiding officer was mentioned for a trial
of the Vice-President. ° In contrast to its provision of an oath of office
for the President, the Constitution prescribed no oath for the Vice-Presi-
dent.3 Nor did it mention any qualifications for the Vice-Presidency.

and 47 Cong. Rec. 1950 (1911) (objections to the exercise of power in a matter involving
a constitutional amendment).

The opening of the certificates of the presidential electors has been nothing more than a
ministerial function of the Vice-President. He does not decide disputed questions about
the certificates. Prior to the twelfth amendment, however, Vice-Presidents did exercise such
a power. Williams, The American Vice-Presidency: New Look 5 (1954).

26. For the development of the succession clause at the Convention, see Fecrick, supra
note 5, at 81-87; Silva, Presidential Succession 1-13 (1951), the outstanding treatise on
the subject.

27. The Federalist No. 68, at 443 (Wright ed. 1961) (Hamilton). See President Truman's
interesting observations on the Vice-Presidency, 1 Truman, Memoirs 53-57 (1955).

28. U.S. Const. art. II, § 1, cl. 1.
29. Ibid.
30. Presumably, the President pro tempore of the Senate would preside at his trial.
31. By An Act of June 1, 1789, 1 Stat. 23, Congress established such an oath. For the

oath taken by the Vice-President, see 15 Stat. 85 (1868), 5 U.S.C. § 16 (1958). For an
interesting history of the Vice-President's oath, see Learned, The Vice President's Oath
of Office, 104 Nation 248 (1917). The author says that prior to the Civil War It was
customary for the President pro tempore to administer the oath to the Vice-President.
Since then, it has been customary for the outgoing Vice-President to administer It, except,
of course, where the Vice-President has either died or succeeded to the Presidency or the
incumbent Vice-President has been given a second term. Learned points out seven excep-
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This was not due to oversight or lack of deliberation. The Vice-President
would have the same qualifications as the President (i.e., a natural-born
citizen, at least thirty-five years of age, and fourteen years a resident
within the United States)3" since, under the original method of election,
the presidential electors would vote for two persons for President and
the person obtaining the second highest number of votes would become
Vice-President.3 This method was designed to place in the office of
Vice-President a person equal in stature to the President.

Its purpose was early frustrated, however, because the electors began
to distinguish the two votes in their own minds, casting the first for
the candidate they considered suitable for the Presidency and the second
for their vice-presidential choice. The inherent defect in the original
method of election revealed itself in 1800 when most of the Republican
electors voted for Aaron Burr and Thomas Jefferson, intending Burr
for Vice-President and Jefferson for President. Burr received as many
votes as Jefferson so that the election of President fell into the House
of Representatives.3 As a result, the mode of election was modified in
1804 by the adoption of the twelfth amendment, which provided that
the electors would cast two distinct votes--one designated for President
and one designated for Vice-President. The candidate who received a
majority of the electoral votes for the respective office would be elected.
If no candidate obtained a majority, the House of Representatives would
choose a President from the candidates, not exceeding three, who had
the highest number of votes for President, and the Senate would choose
a Vice-President from the two candidates who had the highest number
of votes for Vice-President. If it happened that the election of a
President fell into the House of Representatives and the House failed
to elect a President by the date set for his term to begin, the Vice-Presi-

tions to the above rules: In 1805, Chief Justice Marshall administered the oath to Vice-
President Clinton and President Jefferson and, in 1833, to Vice-President Van Buren and
President Jackson. In 1825, Andrew Jackson (then a Senator and the oldest present)
administered the oath to Vice-President Calhoun. In 1809, Clinton took the oath at a
place away from Washington, D. C., as did Gerry in 1813 (administered by a federal
district court judge), Tompkins in 1821, and King in 1853 (administered in Cuba by a
consul pursuant to a special act). See note 7 supra.

32. U.S. Cost. art. II, § 1, c. 5.
33. See U.S. Coast. art. II, § 1. The President was required to obtain a majority of

the electoral votes. If he failed to do so, then the House, voting by States, would elect
the President from the five highest. (If two candidates had a majority of the electoral
votes and were tied, the House would choose between them.) To be elected in the House,
a person had to obtain the votes of a majority of the States. The Vice-President would
be that person receiving the next highest number of votes of the electors. If there were
two or more candidates tied for next highest, then the Senate would choose the Vice-President
by ballot. See note 35 infra.

34. For a good account of this election, see Waugh,oop. cit. supra note 9, at 41-48.

1964]
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it does not define inability, nor indicate who may initiate and decide the
questions of whether inability has occurred or ended. No more complete
statement of this manifold problem can be found than that of Chester A.
Arthur in his special message to Congress on December 6, 1881-over
eighty-two years ago. In that message, he asked Congress to solve a
problem with which he had been confronted for eighty days while
President Garfield lay dying. Said Arthur:
Is the inability limited in its nature to long-continued intellectual incapacity, or
has it a broader import?

What must be its extent and duration?
How must its existence be established?
Has the President whose inability is the subject of inquiry any voice in determining

whether or not it exists, or is the decision of that momentous and delicate question
confided to the Vice-President, or is it contemplated by the Constitution that Congress
should provide by law precisely what should constitute inability, and how and by what
tribunal or authority it should be ascertained?

If the inability proves to be temporary in its nature, and during its continuance
the Vice-President lawfully exercises the functions of the Executive, by what tenure
does he hold his office?

Does he continue as President for the remainder of the four years' term?
Or would the elected President, if his inability should cease in the interval, be

empowered to resume his office?
And if, having such lawful authority, he should exercise it, would the Vice-

President be thereupon empowered to resume his powers and duties as such?ien

Mainly because of the precedent established by John Tyler in 18 4 11s1
and because of the vagueness of the Constitution in regard to inability,
on three different occasions in our history (1881, 1919-1920, and 1955-
1956) the country was for a time without an able President. On two of
these occasions, the federal administratidn simply drifted"1s while, on

182. 8 Richardson, Messages and Papers of the Presidents, 1789-1797, at 65 (1898).
183. See text accompanying notes 48-53 supra.
184. The first case is that of President Garfield, who was shot on July 2, 1881 and died

on September 19, 1881. During the disability his only governmental act was that of signing
an extradition paper. Not once did Vice-President Arthur see Garfield during the eighty
days. Arthur refused to act as President, although a majority of the Cabinet felt that he
should. However, a majority of the Cabinet and many authorities of the day believed that,
were he to act, he would become President for the remainder of the term.

The second case is that of President Wilson, who became ill on September 25, 1919, and
had a stroke on October 2, 1919. In the first six weeks of the inability, twenty-eight bills
became law by default of any action by the President. No official Cabinet meeting was held
until April 13, 1920. The President was shielded from all by his wife, doctor and close
friends so that the extent of his inability was never fully known. Vice-President Marshall
declined to act and Secretary of State Lansing was discharged for his efforts to give some
direction to the Government. See generally Smith, When the Cheering Stopped (1964), for
an excellent account of the plight of the Government during Wilson's inability.

For a detailed account of these inabilities, see Feerick, The Problem of Presidential Inability
-Will Congress Ever Solve It?, supra this volume, at 73, 93-98.

1964]
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the third, it was directed by a small group of men.188 However,
[The committee system] worked during the period of President Eisenhower's heart
attack mainly because ... there were no serious international crises at that time.
But had there been a serious international crisis requiring Presidential decisions,
then . . . the committee system might not have worked.' 80

It has been estimated that the "sum total of the periods-hours, days,
weeks, even months-when the man in the White House was too sick
to be capable of exercising the powers vested in him by the Constitution"
is one year.

17

B. Attempts at Solution

The first act of any real significance in meeting the problem occurred
in the early part of 1958. Former President Eisenhower, in a letter ad-
dressed to former Vice-President Nixon, formulated the following agree-
ment:

(1) In the event of inability the President would-if possible-so inform the Vice
President, and the Vice President would serve as Acting President, exercising the
powers and duties of the office until the inability had ended.

(2) In the event of an inability which would prevent the President from so com-
municating with the Vice President, the Vice President, after such consultation as
seems to him appropriate under the circumstances, would decide upon the devolution
of the powers and duties of the Office and would serve as Acting President until the
inability had ended.

(3) The President, in either event, would determine when the inability had ended
and at that time would resume the full exercise of the powers and duties of the
Office.'

8 8

185. During the recuperative perioa after President Eisenhower's heart attack of Sep-
tember 24, 1955, Presidential Assistant Sherman Adams, Vice-President Nixon, Secretary of
State John Foster Dulles, Attorney General Herbert Brownell, Secretary of Treasury George
M. Humphrey, and White House Assistant Wilton Persons took charge of affairs. For an
excellent account of this period, see Eisenhower, op. cit. supra note 179, at 535-46; Nixon,
Six Crises 131-81 (1962).

186. CBS Reports, Transcript of "The Crisis of Presidential Succession," Jan. 8, 1964,
pp. 24-25 (former Vice-President Nixon).

187. Hansen, op. cit. supra note 180, at 1.
188. White House Press Release, March 3, 1958; see Public Papers of the Presidents of

the United States, 1958, at 188-89 (U.S. Gov't Printing Office, 1959). See also Nixon, Six
Crises 178-80 (1962). Says former President Eisenhower about the agreement: "We decided
and this was the thing that frightened me; suppose something happens to you in the turn
of a stroke that might incapacitate you mentally and you wouldn't know it and the people
around you, wanting to protect you, would probably keep this away from the public, so I
decided that what we must do is make the Vice-President decide when the President can no
longer carry on, and then he should take over the duties and when the President became
convinced that he could take back his duties, he would be the one to decide." CBS Reports,
supra note 186, at 23-24. Former Vice-President Nixon recently noted that the agreement Is
merely informal and that the problem of inability can only be solved by a constitutional
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This agreement was followed, in turn, by President Kennedy and Vice-
President Johnson in August, 19 61,1s9 and, more recently, by President
Johnson and Speaker McCormack.' 90 The Johnson-McCormack agree-
ment is now in writing.' 9'

The above agreement serves a useful purpose but by no means is it
a satisfactory permanent solution to the problem. First, it does not
have the force of law, and has no binding effect if one or both of the
parties should decide to break it. Second, it does not deal with the situa-
tion where the person next in line after the President becomes disabled
before the President does. Finally, it does not solve the constitutional
problem created by the Tyler precedent: Should the Vice-President
permanently replace the President in cases of inability?

C. A Practical Solution

One of the best proposals to solve the problem on a permanent basis
was recently advanced by a special panel of lawyers called together by
the American Bar Association. 92 Included among its members were
such well-known personages as: former Attorney General Herbert
Brownell; Walter E. Craig, President of the American Bar Association;
Professor Paul A. Freund of the Harvard Law School; former Deputy
Attorney General Ross L. Malone; Dean Charles B. Nutting of the
National Law Center; Lewis F. Powell, Jr., President-elect of the
American Bar Association; and Sylvester C. Smith, Jr., former Presi-
dent of the American Bar Association.' 9' The panel reached a consensus
which recommended that the Constitution be amended to provide:
(1) In the event of the inability of the President, the powers and duties, but not
the office, shall devolve upon the Vice-President or person next in line of succession

amendment. Nixon, op. cit. supra note 185, at 180. He states: "We just can't have this great
government of the United States run in that way, by the whims and the personal reactions
of whoever may be Vice President, or President, or the wife of the President at a critical
time." Id. at 27. See Nixon, supra note 168, at 10.

189. White House Press Release, August 10, 1961; see Public Papers of the Presidents
of the United States, 1961, at 561-62 U.S. Gov't Printing Office, 1962. See also 42 Ops. Att'y
Gen. No. 5 (1961).

190. N.Y. Times, Dec. 6, 1963, p. 1, col. 8.
191. Id. p. 19, col. 1.
192. See N.Y. Times, Jan. 22, 1964, p. 38L, cols. 7 & 8; Wash. Post, Jan. 22, 1964,

p. A2, col. 5.
193. Other members were Jonathan C. Gibson of Chicago; Richard Hansen of Nebraska,

author of "The Year We Had No President" (1962) ; Professor James C. Kirby, Jr. of Van-
derbilt University, former chief counsel of the Subcommittee on Constitutional Amendments
of the Senate Judiciary Committee; Martin Taylor, chairman of the Committee on Federal
Constitution of the New York State Bar Association; Edward Wright, chairman of the
House of Delegates of the American Bar Association ;' and the author.
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for the duration of the inability of the President or until expiration of his term of
office;

(2) The inability of the President may be established by declaration in writing of
the President. In the event that the President does not make known his inability, it
may be established by action of the Vice-President or person next in line of succession
with the concurrence of a majority of the Cabinet or by action of such other body
as the Congress may by law provide;

(3) The ability of the President to resume the powers and duties of his office shall
be established by his declaration in writing. In the event that the Vice-President and
a majority of the Cabinet or such other body as Congress may by law provide shall
not concur in the declaration of the President, the continuing disability of the Presi-
dent may then be determined by the vote of two-thirds of the elected members of
each House of the Congress;

(4) In the event of the death, resignation or removal of the President, the Vice-
President or the person next in line of succession shall succeed to the office for the
unexpired term; and

(5) When a vacancy occurs in the office of the Vice-President the President shall
nominate a person who, upon approval by a majority of the elected members of
Congress meeting in joint session, shall then become Vice-President for the un-
expired term.

Point (1) was inserted to eliminate the ambiguous wording of the
succession clause which prevented Vice-Presidents Chester A. Arthur
and Thomas R. Marshall from acting as President for fear that, by
virtue of the Tyler precedent, the Constitution would make them Presi-
dent for the remainder of the term without regard to the cessation of
inability. 94 This clause makes it indisputably clear that the Vice-Presi-
dent merely acts as President when the President is unable.'15

Point (2) would allow the President to declare his own inability since
there is no good reason why he should not be able to do so. If he used
this as a pretense for shirking his duties, impeachment would lie. The
panel felt that the giving of this power to the President might have the
effect of encouraging cooperation among him, the Vice-President, and
the Cabinet in inability situations-obviously, a thing to be desired.
The possibility of a disabled President's refusing to declare his inability
or actually being unable to make any determination at all required a
provision that someone or some body have the power to make the
determination in such cases. The panel believed that the Vice-President

194. See notes 48-53 supra. Since the Constitution clearly provides in article II, section
1, clause 6 (see text accompanying note 1 supra) that "the Same" devolves in all cases
(i.e., death, resignation, removal and inability), Tyler's assumption of the office of President
upon President Harrison's death proved to be a formidable barrier.

195. The expression "inability" was left general so that it would cover an almost
unlimited number of cases--e.g., physical or mental illness, kidnaping, wartime capture, etc.
It would not cover incompetence, lack of judgment, laziness, misconduct, or other possible
grounds for impeachment. See 1964 Senate Hearings - (statement of Senator Keating).
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(or person next in line) should not have the sole power as he would be an
interested party and, therefore, might be too reluctant to make a deter-
mination. The Vice-President was included in the determination process,
however, because it is his duty to act and, therefore, it is only proper
that he have some voice in determining when that duty is to be per-
formed. The Cabinet (or the heads of the executive departments) was
thought to be the best possible body."" The facts that Cabinet members
are close to the President, that they would, very likely, be aware of an
inability and would know if the circumstances were such that the Vice-
President should act, that they are part of the Executive Department,
and that the public would have confidence in the rightness of their
decision were the primary considerations for the selection of this body.
That such a Cabinet method would involve no violation of the principle
of separation of powers was underscored. Since the method would be
embodied in the Constitution, itself, it was thought desirable to include
a clause allowing Congress to change, by legislation, the body which
would function with the Vice-President. It was doubted that this power
would ever be resorted to but, if it were, any legislation passed under
it would be subject to presidential veto. The justification for such a
provision was that a constitutional amendment, with specifics, could
only be changed by amendment and that it therefore would be wise to
leave the door open for change by legislation.

Point (3) was designed to permit the President to resume his powers
and duties upon his own declaration in writing. Because of the possibility
that a President might say he 'was able when he was not, it was the
panel's consensus that the Vice-President, subject to approval by a
majority of the Cabinet, should have the power to prevent him from
acting in such a case. 9 7 In order to weigh the provision as heavily in
favor of the President as possible, review by Congress would be re-
quired in such a case (the Vice-President would continue to act as

196. Although a Cabinet was not included in the Constitution as a mechanism for assisting
the President (see 1 Farrand 1, 70, 97, 110; 2 id. at 285, 328, 335-37, 367, S37-42), a
provision was nonetheless inserted into the Constitution providing that the President "may
require the Opinion, in writing, of the principal Officer in each of the executive Departments,
upon any Subject relating to the Duties of their respective offices... ." U.S. Coast. art. I,
§ 2, d. 1. Since the composition of the Cabinet is at the complete discretion of the President,
the so-called Cabinet proposals refer to the 'Heads of the Executive Departments." (The
use of the word "Cabinet" herein is meant in this context.) Thus, there can be no doubt
about who would be responsible for the decision.

197. The opinion was expressed that the only check on the President should be that of
impeachment. Against the use of impeachment were such arguments as that it takes too
long, has the effect of permanently removing the President from office, and may not even
be applicable to inability situations. See generally Feerick, The Problem of Presidential
Inability-Will Congress Ever Solve It?, supra this volume, at 73, 127-28.
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President in the interim). It would take a two-thirds vote of the whole
Congress to prevent the President from resuming his powers and duties.

Point (4) would give constitutional status to the Tyler precedent in
cases of complete vacancy. 198

Point (5) would meet the problem of a vacancy in the Vice-Presi-
dency. 199

What is significant about the consensus of the panel is that the
method of determining inability and recovery would be embodied in the
Constitution °.20  It was agreed that this would be desirable for several
reasons. First, it was felt that an amendment which would merely give
Congress a broad power to establish (by legislation) a method for
determining the beginning and ending of an inability would be no solu-
tion at all, since Congress would still have to agree on a method. Second,
since such a constitutional amendment would place the question of in-
ability in the "political arena" where the question of succession has al-
ways been, it was believed advisable to include a method in the Constitu-
tion itself. Third, as the Constitution is very specific as to how a
President is to be elected and removed, it should be similarly specific
with regard to divesting the President of his powers, even temporarily,
as in the case of inability. Fourth, the method might otherwise violate
the principle of separation of powers.

The panel proposal, which has been endorsed by the American Bar
Association, has received very favorable comment in and out of Con-
gress.20 ' Although other proposals have been advanced, 20 2 this proposal

198. See text accompanying note 52 supra.
199. See text accompanying notes 168-72 supra.
200. For a discussion of the advisability of including the method in the Constitution

itself, see Feerick, The Problem of Presidential Inability-Will Congress Ever Solve It?,
supra this volume, at 73, 120-21. Id. at 115-16, where the various proposals not to include
the method are discussed.

201. See Krock, Basic Principles Emerging From the Fog, N.Y. Times, Jan. 24, 1964,
p. 26, col. 6; N.Y. Times, Jan. 22, 1964, p. 38L, cols. 7-8; Wash. Post, Jan. 26, 1964, p. E6,
cols. 1-2; Wash. Post, Jan. 23, 1964, p. Al, cols. 2-3; Wash. Post, Jan. 22, 1964, p. A2, col.
5. See also T. Lewis, Capitol Stuff, Daily News, Jan. 23, 1964, p. 4, cols. 5-6; 1964 Senate
Hearings- (statements of Senator Birch Bayh and Professor James C. Kirby, Jr.).

The proposal of the ABA panel is essentially in agreement with that of Senator Birch
Bayh's resolution, S.J. Res. 139, 88th Cong., 1st Sess. (1963), with these exceptions: The
Bayh proposal would not give Congress any power at all to change the method embodied
in the amendment and it would require the Vice-President (provided he is supported by a
majority of the Cabinet), in a case where he disagrees with the President's declaration of
recovery, to bring the matter before Congress within seven days. For similar proposals, see
S.J. Res. 28, 88th Cong., 1st Sess. (1963) (former Senator Estes Kefauver); same, S.J. Res.
19, 87th Cong., 1st Sess. (1961); H.R.J. Res. 272, 88th Cong., 1st Sess. (1963) (Repre-
sentative John V. Lindsay); same, H.R.J. Res. 529, 87th Cong., 1st Sess. (1961).

202. Some of the recent proposals are:
(1) That a blue-ribbon presidential commission be established to study all the problems
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presently offers the best hope of solving the problem. Without further
legislation, it is complete, practical, consistent with the principle of
separation of powers, gives the decisive role to those in whom the
people would most likely have confidence, involves only persons who
have been elected by the people or approved by their representatives,
and embodies checks on all concerned-the President, Vice-President
and Cabinet. And, since it is embodied in a constitutional amendment,
there would be no question about its constitutionality.203

It is essential that this problem be solved now, while the tragedy of
November 22 is still fresh in our memory. As former Vice-President
Nixon noted:

involved. Burns, Let's Stop Gambling With the Presidency, Saturday Evening Post, Jan. 25,
1964, p. 12, at 16; Morris, The Muddled Problem of the Succession, N.Y. Times, Dec. 15,
1963, § 6 (Magazine), p. 11, at 63; Nixon, supra note 168, at 10; see also N.Y. Times,
Jan. 23, 1964, p. 18C, cal. 6 (views of Senator Mike Monroney);

(2) Justice Samuel H. Hofstadter of the New York Supreme Court and Jacob M. Dinnes
of New York suggest a self-executing constitutional amendment along these lines: Within
ten days after his inauguration, the President would appoint nine members to a "Com-
mission on Inability," to hold office at his pleasure. Three members would come from
the Cabinet, two from the Supreme Court, and two each from the House and Senate. The
commission, by six votes (two from the Cabinet and at least one from every other group)
could declare the President disabled. The cessation of the inability would take only a
majority vote. Provision is also made for the President to declare his own inability and,
in such a case, the cessation thereof. Hofstadter & Dinnes, Presidential Inability: A Con-
stitutional Amendment Is Needed Now, 50 A.B.A.J. 59 (1964). For other proposals of
inability commissions, see CBS Reports, Transcript of "The Crisis of Presidential Succes-
sion," Jan. 8, 1964, pp. 29 (Senator Kenneth B. Keating of New York), 30-31 (former Pres-
ident Truman); Bums, supra, at 12; H.R. 1164, 88th Cong., 1st Sess. (1963) (Representative
Louis C. Wyman of New Hampshire). See also Morris, Political Scientists Criticize the Law
on Line of Presidential Succession, N.Y. Times, Feb. 16, 1964, p. 48, col. 1 (summarizes
replies received by Senator Hubert H. Humphrey to a questionnaire).

(3) Senator Kenneth B. Keating and others suggest a constitutional amendment as follows:
"The commencement and termination of any inability shall be determined by such method
as Congress shall by law provide." S.J. Res. 143, 88th Cong., 2d Sess. - (1964); see Letter
From Martin Taylor to New York Times, Dec. 22, 1963, § 4 (The News of the Week in
Review), p. 6E, col. 7. This amendment was approved by the Subcommittee on Consti-
tutional Amendments of the Senate Judiciary Committee prior to President Kennedy's
death. N.Y. Times, Dec. 7, 1963, p. 26, col. 1.

(4) For a discussion of the proposals advanced prior to the President's death, see Feerick,
The Problem of Presidential Inability-Will Congress Ever Solve It?, supra this volume, at
73, 110-20; and see id. at 123-28, for the author's personal views.

203. A constitutional amendment is necessary because there is considerable doubt about
Congress' power to legislate in this area. The Constitution indicates that Congress has the
power to legislate on the succession, without more. If the Vice-President now has the power
to make the determination of inability, as many think, a statute could not, constitutionally
take it away. Prudence plainly dictates that the problem be solved by constitutional amend-
ment. See Feerick, The Problem of Presidential Inability-Will Congress Ever Solve It?,
supra this volume, at 73, 123-25.
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Fifty years ago the country could afford to "muddle along" until the disabled President
got well or died. But today when only the President can make the decision to use
atomic weapons in the defense of the nation, there could be a critical period when
"no finger is on the trigger" because of the illness of the Chief Executive.20 4

IV. CONCLUSION

The problems of the succession and inability are now before Con-
gress for action. Ideally, both should be solved, together if possible.
However, if anything is going to be solved, the problem of inability
should be. It has first claim for action. It has been left unsolved for al-
most two centuries. Thus, as Senator Bayh, the chairman of the Senate
Subcommittee on Constitutional Amendments which is studying the
problems, noted: "Our obligation to deal with the question of presiden-
tial inability is crystal clear. Here we have a constitutional gap-a
blind spot, if you will. We must fill this gap if we are to protect our
nation from the possibility of floundering in the sea of public confusion
and uncertainty."0 5 If this and the problem of the succession are not
solved now, there is good reason to believe, as former Vice-President
Nixon well put it, that "once the elections of '64 are held-[and] we
have a new President and Vice President-this is going to be put
away until we have another great international crisis. . . . [I]t would
be a great tragedy if the American people, at this particular time, missed
this opportunity."0

204. Nixon, supra note 168, at 10.
205. 1964 Senate Hearings -.
206. CBS Reports, Transcript of "The Crisis of Presidential Succession," Jan. 8, 1964,

p. 46.


