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The truth must be an official truth, a state-sponsored truth, a
public truth, an impartial truth, and a truth to which all have ac-
cess. Only through access can truth contribute to processes of
transition.

Without the truth there can be no forgiveness. Without knowing
who has done what, and how they did it, there can be no forgive-
ness; without the actors, the victimizers, the perpetrators, admitting
their responsibility for these acts, and thereby verifying this truth,
the conditions for forgiveness will not exist. That said, the right to -
truth is a powerful instrument for societies or countries that have
suffered serious human rights violations to use in their transition
processes.

MR. FORTI: I have been requested to talk about the instrument
of what Carlos Chipoco has developed, this concept of the right to
the truth. In Latin America, within the past two decades, several
countries have experienced the emergence and the implementation
of truth commissions. These are basically officially endorsed, ad
hoc, investigative bodies with the power to examine and inquire
into the past. Their findings and conclusions are expected to end
impunity by presenting an authoritative, an official, and a so-called
“final” truth behind the crimes and grave acts of violence that they
investigate.

Truth commissions in Latin America have always been sur-
rounded by the context of transition. Argentina and Chile passed
from military dictatorship to democracy. Haiti rehabilitated and
reinstalled a democratically elected government. El Salvador and
Guatemala reached peace agreements ending internal conflict.

The common element in all of these cases is a strong demand for
justice by victims, their relatives, and by civil society in general. In
broad terms, these truth commissions have three main core pur-
poses or objectives. The first is to investigate, to elucidate the facts
behind the grave acts of violence that remain under impunity, espe-
cially, like Carlos mentioned before, human rights violations that
are considered crimes against humanity, like disappearances, extra-
judicial executions, and massacres. The investigation is expected to
reveal the modus operandi of government structures and state
agents that were involved, sometimes in a clandestine manner, in
these massive violations of human rights. The investigation is also
expected to identify those individuals or institutions responsible for
ordering and implementing those human rights violations.

The second goal is to promote specific measures in order to
avoid the future occurrence of such events and keep society from
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forgetting the past. This, in Latin America, is done through spe-
cific actions and recommendations to honor the memory of the vic-
tims, such as the case recently in Guatemala;'*> national
monuments; the broad dissemination of the commission’s reports;
and the incorporation of the commission’s findings and conclusions
through the public educational system.

A third goal has also been the promotion of national reconcilia-
tion. The rationale behind this is that it is possible to forgive only
when three elements are present: when the truth is known; when
errors are acknowledged by the perpetrators; and when the gov-
ernment implements actions of reparations.

Having said this, my opinion, after personal experience in some
of these commissions, is that truth commissions are by no means
the ideal solution to bring about truth and justice after human
rights violations. The proper way is through state bodies of admin-
istration of justice charged with the investigation, prosecution, pun-
ishment, and reparation of those crimes. Truth commissions have
appeared in Latin America precisely because the justice systems of
our countries were unable or unwilling to perform their task. The
state’s obligation is to find and disclose the truth and bring about
justice. Truth commissions have been in Latin America a “last re-
sort” solution.

A final point about this general overview, which Carlos has men-
tioned, is the issue of controversy surrounding truth commissions.
We can identify two major approaches by truth commissions in the
implementation of their mandate; some focus on determining the
fate of the victims and some emphasize identifying the perpetrators
of human rights violations. In other words, some commissions
name names and some do not.

Some people argue that naming the individuals responsible for
abuses triggers legal processes and produces public debate, which,
in turn, generates instability and polarization in societies that need,
above all, to be reconciled. This school of thought also argues that
truth commissions are not jurisdictional bodies, by definition and
by naming names, they are to some extent violating the due pro-
cess of those persons being named.

On the other hand, abstention from disclosing names of perpe-
trators constitutes a half or incomplete truth. It fails to meet the
expectations of victims, civil society, and the international commu-
nity. Worst of all, it does not eliminate the possibility of repetition,

145. See CoMisioN DE EscLARECIMIENT Historico, Guatemala: Memoria del
Silencio (Feb. 25, 1999).
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since impunity is maintained for those who commit these crimes.
Moreover, not knowing the identity of responsible individuals im-
pedes the ability of those affected ones to forgive and thus to ad-
vance the national reconciliation, the very objective given to truth
commissions.

I have been asked to develop two case studies on this process of
investigation of past human rights violations. I will try to be very
brief in describing the cases of El Salvador and Honduras. But,
because of the time constraint, I would emphasize that they are
very important cases.

In El Salvador, the truth commission was the result of a peace
agreement in an internal armed conflict. The commission was
made up of three individuals named by the United Nations Secre-
tary-General.’#¢ All of them were foreigners. The two parties at
war established the mandate.’*” In El Salvador’s truth commission,
even though the mandate did not explicitly call for naming names,
the commission interpreted the mandate to require them to name
names.

Honduras is very important because it is not necessarily referred
to as a case where a truth commission took place. But the
Hondurans performed a thorough investigation of the disappear-
ances that occurred throughout the 1980s.'4% A state organ, the
Office of the Human Rights Commissioner (known as the
Ombudsman), did the investigation.’*® In Honduras, for the first
time, the state fulfilled its obligation to investigate itself.

In both cases, the recommendations were partially implemented
and accepted by their respective governments. This is evidence
that perhaps the greatest weaknesses of truth commissions has
been the inability, or the lack of strength or instruments, to make
sure that governments implement their recommendations.

In retrospect, the experiences of El Salvador and Honduras were
guided by common objectives of ending impunity, consolidating
the rule of law, and promoting national reconciliation based on the

146. The three members were Belisario Betancur, former President of Colombia,
Reinaldo Figueredo, former Foreign Minister of Venezuela, and Thomas Buergenthal,
former President of the Inter-American Court of Human Rights.

147. See San Jose Agreement on Human Rights (July 26, 1990); Mexican Agreement
at app. (Apr. 27, 1991).

148. See Dr. Leo Valladares Lanza, Los Hechos Hablan Por Si Mismos (Nat’l
Comm. Protection of Hum. Rts. Dec. 29, 1993).

149. See Hector Fix-Fierro & Sergio Lopez-Ayllon, The Impact of Globalization on
the Reform of the State and the Law in Latin America, 19 Hous. J. INT’L L. 785, 798
(1997).
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full knowledge of the truth. Something very important, and that
applies to other cases in Latin America, is that in both Honduras
and El Salvador, not only were the truth commissions independent
and autonomous from the government but they also were per-
ceived as such by the population. That is why their reports were a
very important element, very important documents that still have a
repercussion in those societies.

These two experiences are concrete expressions of the advance-
ment of what was referred to by Carlos and was brilliantly articu-
lated by Juan Méndez,'*° this set of principles known as the right to
the truth, which is a right directly related with an obligation, an
obligation of the state to investigate these crimes against humanity,
to prosecute and punish their perpetrators, to provide reparations
for victims, and to find and disclose the truth about what
happened.

PROFESSOR ANDREWS: 1 will talk about South Africa’s
Truth and Reconciliation Commission (“TRC”) and essentially
raise the question which Martha Minow touched on in her talk ear-
lier.'5! The question is: Was this a grand exercise in forgiveness, to
use her term, a “command performance of reconciliation,”*>? or
was this justice held hostage to truth? I will attempt in my brief
comments to answer part of this question.

The TRC in South Africa, apart from its substantive provisions,
served a highly symbolic purpose and was central to the rituals of
transformation, reconciliation and forgiveness playing out in South
Africa since 1994 and the first elections there. When the TRC was
established in 1996, it was a bold exercise, and it certainly captured
the imagination of South Africans, and also people abroad.!>

It was an ambitious project. Alfredo Forti commented on some
of the aims of the truth commissions in Central and South
America. Some of those aims are mirrored in the South African
TRC: to find the truth; to compensate the victims; to force the
nation to pay attention to the suffering of others; to reconcile the
victims and the perpetrators; and to close off the past while starting

150. See Méndez, Accountability for Past Abuses, infra note 163.
151. See Minow Keynote Address, supra note 115.
152. See id.

153. For a thoughtful analysis of the Truth and Reconciliation Commission, see Ka-
DER ASMAL ET AL., RECONCILLIATION THrRouGH TRUTH: A RECKONING OF
APARTHEID’S CRIMINAL GOVERNANCE (1997).
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a future with reconciliation strongly in the minds of South
Africans.**

Of course, the TRC was ultimately a political compromise. It
was part of the process of negotiation that took place in the coun-
try in the early 1990s. The past had to be dealt with in some way, it
could only be dealt with in a way that kept together a very fragile
new democracy. Many aspects of the structure and procedures of
TRC were consequences of this compromise.

Human rights activists easily accepted a TRC in South Africa,
and particularly its legitimacy. Up until the first democratic elec-
tions, there had been a universal consensus that apartheid was a
crime against humanity. The United Nations passed a Resolution
that apartheid was a crime against humanity. In addition, South
Africa was one of the first countries that the United Nations
Human Rights Commission took action against.’> And certainly
by the time that South Africa started negotiating the shape and
substance of the new democracy in the early 1990s, human rights
was the language of progressive politics. This emancipatory script
of human rights certainly had a great bearing on the TRC and
made things easier and smoother.

Now, of course, the language of human rights is a very contro-
versial one, and it is a topic that I cannot deal with here. But this
controversy plays out in some of the conflicts in the TRC
processes. The TRC was deliberately chosen to be victim-centered,
and the choice of Archbishop Desmond Tutu as head of the TRC
recognized that the legal processes were not necessarily the best
ways to deal with the way that victims tell their stories. And so, to
some extent, the rules of evidence and formal legal processes had
to be suspended. Of course, the law, and certainly the Constitu-
tion, loomed large in the hearings, because as perpetrators began
to be named, they started challenging what was happening in the
hearings.

Despite this, the TRC certainly gave victims a venue to tell their
stories. Telling the stories would restore dignity to the victims.
More importantly, the narratives became part of official history,
preventing national amnesia.

There were several problems that surfaced from the TRC. One
was the designation of “victim.” Essentially, what the TRC did was

154. See Priscilla B. Hayner, Fifteenth Truth Commissions — 1974 to 1994: A Com-
parative Study, 16 HumaN RigHTs QUARTERLY 597 (1994).

155. See Michael Humphrey, Windows into the Nature of Conflict, XXI, AFRICAN
Stupies REVIEW & NEWSLETTER, Dec. 1999, at 20, 23.



2000] FORGIVENESS IN THE LAW 1435

to individualize justice and to distinguish between the extraordi-
nary and the ordinary victims of apartheid.’>® The mandate of the
TRC was to investigate gross human rights violations. But of
course the people that were systematically humiliated on a daily
basis through the whole system of apartheid were not to be in-
cluded in the definition of victim.'>” For example, the apartheid
government moved whole communities of black people as part of
designating areas “white.”

This is a very important issue. The victims of systemic racism
and exploitation see themselves as victims, and there has to be
some forum in which they too can tell their stories.!® But of
course in South Africa this was a part of political compromise, and
some limitations had to be placed on the process.

The other set of victims ignored in the process were the people
of the neighboring countries that the South African Government
systematically wreaked havoc against. The South African army en-
gaged in military raids and essentially destabilized Mozambique
and Angola; it conducted regular raids into Swaziland, Lesotho and
Botswana and in the process destroyed communities.’>® I am sure
many of you are aware of the regional political and economic situa-
tion at this moment; Angola has been at war for decades and
Mozambique is economically crippled. The South African
apartheid-era Government is to blame for this legacy. There is no
forum, as of yet, for those victims.

A second problem arose as the process unfolded. As South Afri-
cans became mesmerized by their television sets at night, and as
they listened to their radios to these appalling tales of horror and
abuse, it became clear that the process needed to be stage man-
aged. This was essential because the hearings were supposed to
generate ideas of reconciliation and forgiveness; soon, however,
there was the danger that revenge and resentment began to sur-
face. And so, increasingly, Archbishop Tutu needed to guide the

156. See David Dyzenhaus, JUDGING THE JUDGES, JUDGING OURSELVES: TRUTH,
RECONCILIATION AND THE APARTHEID LEGAL ORDER (1998).

157. For an interesting exploration of these matters, see Colin Bundy, Truth . . . or
Reconciliation, 14 SOUTHERN AFrIcA REep. 8 (1999). '

158. See RanNDALL RoBINSON, THE DEBT: WHAT AMERICA Owes To BLACKS
(2000) (discussing reconciliation and reparations in the United States).

159. See John Daniel, The Truth About the Region, 14 SOUTHERN AFRICA REP. 8
(Aug. 1999).
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hearings in a way to ensure that the TRC would not degenerate
into a quagmire of cynicism and skepticism.'°

Ultimately the TRC was a very important process. Symbolically
it was important for South Africans, for the victims of apartheid,
albeit a select group, to come and tell their stories. It was impor-
tant for the perpetrators to come and be cross-examined by their
victims; but also substantively I think it provides a model for other
societies.

PROFESSOR MENDEZ: My theme is basically an announce-
ment of a research project. It is something I do not think we have
explored in depth yet. That is, how much deference does the inter-
national community owe to domestic arrangements like truth com-
missions, partial amnesties, or total amnesties, in the interest not
only of state sovereignty but also of justice?

Quite frankly, this has been suggested to me by this veritable
revolution in international law — the Pinochet case. As you know,
the Chilean Government’s position — in litigation and in diplo-
macy — is that the international community must respect, to the
letter, to the hilt, everything that the Chilean society and state has
decided to do about violations of its recent past.’®® Of course,
Judge Baltasar Garzén in Spain and the government of Her Maj-
esty in Britain contest this.'¢?

Let me start with an assertion: International Law imposes obli-
gations on states to deal with the past, especially the legacies of
recent egregious and serious human rights abuses. I cannot go into
the details as to why this is so, but it is what we call an emerging
principle — you will not find it in the letter of any particular treaty
or multilateral convention. Interestingly, however, there is very lit-
tle argument about whether this emerging principle is really there,
or even on its binding force over all states.'®

160. For the most poignant account of the TRC hearings, see ANTIIE KrOG, THE
CouNTRY OF MY SxuLL (1998).

161. See Anthony Faiola, Pinochet Supporters, Critics Cheer Verdict, Both Sides Say
Their Causes Will Benefit, WasH. Post, Mar. 25, 1999, at A27 (reporting Chilean
President Eduardo Frei’s statement that only Chile has the right to determine Pi-
nochet’s fate).

162. See T.R. Reid, Spaniard Will Press Pursuit of Dictators, WasH. Posr, Jan. 16,
2000, at A29 (describing Judge Garz6n’s perspective); T.R. Reid, Pinochet’s Arrest
Upheld, WasH. PosT, Mar. 25, 1999, at Al (reporting that Britain’s highest court
found Pinochet not immune from criminal prosecution for alleged human rights
abuses).

163. See Juan Méndez, Accountability for Past Abuses, 19 Hum. RTs. Q. 255 (1997);
Juan Méndez, In Defense of Transitional Justice, in TRANSITIONAL JUSTICE AND THE
RoLE ofF Law IN NEw Democracies (A. James McAdams ed., 1997) [hereinafter
Méndez, Accountability for Past Abuses); Diane Oreutlicher, Addressing Gross
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To summarize this principle quickly, what governments have to
do about legacies of past abuse is basically a four-fold obligation.
First, a government is obligated to do justice. That essentially
takes the form of an obligation to investigate, prosecute, and even-
tually punish perpetrators.

Second is the right to truth mentioned before. It can be fulfilled
through truth commissions or by other means, but mostly the prac-
tice of nations has been to establish truth commissions.

The third obligation is to provide reparations.

- The fourth one is to cleanse the security forces of all those peo-
ple who, even if they cannot be punished, at least are known to
have committed very serious abuses. Newly democratic states can-
not afford to keep in the ranks of their security forces people who
have perpetrated these crimes.

Now, let me rush to say that these are obligations of means and
not of results, in the language of French civil law. States discharge
these obligations to the international community as long as they try
in good faith to comply with these four steps. We cannot expect,
the international community has no right to expect, that every sin-
gle case will be investigated, prosecuted, the truth disclosed, et
cetera, because there would be insurmountable obstacles. But
each obligation is to be performed in good faith. I would insist on
that.

Further, it is not a menu. Governments cannot pick and choose
and say, “We will give them a truth commission but we will not
prosecute,” or, “We will give them reparations but we will not
cleanse the security forces.” In this sense, in 1997, the European
Court of Human Rights, which finally now has to deal with some of
the serious abuses that the Inter-American system has had to deal
with, said that in serious cases of torture, destruction of property,
and forced eviction, it is not enough to pay reparations; there is
something more that the state has to do.'®* This principle emerges
from decisions like that.

Forgiveness has been offered as a justification for blanket amnes-
ties, and that is why, in Latin America at least, we do not use “for-
giveness” very often. Even the word “reconciliation” does not ring

Human Rights Abuses: Punishment and Victim Compensation, in HUMAN RIGHTS:
AN AGENDA FOR THE NEXT CENTURY (Louis Henkin & John Hargrove eds., 1994).

164. See Aksoy v. Turkey, 23 Eur. H.R. Rep. 553 (1996); Akdivar v. Turkey, 23 Eur.
H.R. Rep. 143 (1997).
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very true to Latin American victims of human rights abuse, be-
cause it has always been no more than a code word for impunity.'s®

It is now clear that blanket amnesties, unconditional amnesties,
amnesties that prevent knowledge of the truth, that prevent even
any serious inquiry, and that leave the perpetrators not only free
but also even ascending through the ranks in the security forces,
are inconsistent with the obligations of a state under international
law. The kind of reasoning that the Human Rights Committee of
the United Nations has used several times to criticize these amnes-
ties, is that they create an “atmosphere of impunity,” and are thus
inconsistent with a State’s obligations under the International Cov-
enants on Civil and Political Rights.*5¢

But other arrangements may pass international muster. What
we do not know is what will and will not.

In the case of South Africa, I am illuminated here by a recent
article by a famous, well-known South African jurist, John Dugard,
where, after a very close exploration of the international obliga-
tions of South Africa, he comes to the conclusion that at least, in
principle, the law that creates the South African Truth and Recon-
ciliation Commission, with its conditional amnesty and leaving
open the possibility of prosecutions, seems to be in compliance
with international law.!$” But Dugard goes on to criticize the Con-
stitutional Court’s decision in the AZAPO case.’*® The families of
Steve Biko and several others challenged this law and tried to set
aside the amnesty part of the law.'®® The Constitutional Court un-
fortunately, in a very poorly elaborated decision, ruled against the
claim of unconstitutionality.'” Most of us would probably have
come to the same result but I criticize it because, for example, it
goes to the practice of nations, but it leaves out some practices. It
sometimes misquotes or mis-cites the facts of some other practices,

165. See AMERIcA’s WATCH, TRUTH AND PARTIAL JUSTICE IN ARGENTINA, AN
UrpATE (1991), cited in Jo M. Pasqualucci, The Inter-American Human Rights Syis-
tem: Establishing Precedents and Procedure in Human Rights Law, 26 U. Miami IN-
TER-AM. L. Rev. 297, 326 n.150 (1995).

166. See Concluding Observations: Argentina, United Nations Human Rights Com-
mission, UN. Doc. CCPR/C/79/Add. 96 (1995); Concluding Observations: Peru,
United Nations Human Rights Commission, U.N. Doc. CCPR/C/79/Add. 72 (1996).

167. See John Dugard, Reconciliation and Justice: The South Africa Experience, 8
TRANSNAT'L L. & ConTEMP. PrOBS. 277, 301 (1998).

168. Id. at 302-03 (criticizing Azanian Peoples Organization v. The President of The
Republic of South Africa, 1996 (8) BCLR 1015 (cc), 1996 SACLR LEXIS 20).

169. See Azanian Peoples Organization, 1996 SACLR LEXIS at 28-29.
170. See id. at 34.
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and it does not, like Dugard says,'”* even mention the Velasquez'™
precedent or several decisions by the Inter-American Commission
on Human Rights'™ that would go in a different direction.

We are making progress here. The Guatemala amnesty, for ex-
ample, was passed as a result of the peace accords. It is the first
Latin American amnesty law that is not unconditional, that does
exclude cases that qualify under what we would call crimes against
humanity. But I do not think that that should be the end of the
story. Also, Guatemala has an exemplary truth commission, which
just published a report that did not mince words and said, in so
many words, that what was done to the indigenous community of
Guatemala was genocide.

So is that enough? Should the inquiry stop there? I think not.
Both in South Africa and in Guatemala, the processes still have not
concluded. We do not know whether there will be prosecutions
after the selective amnesties. Especially in Guatemala, we are so
used to what we call in Latin America “de facto impunity,” inertia
by which prosecutors do not investigate cases, judges look the
other way or the military find all kinds of reasons to impose their
will. Military code jurisdiction is an infamous mechanism of impu-
nity in Latin America. All of those things can make the effort that
is going in the right direction right now be completely trumped in
the end.

The point is that, when we have new Pinochet-like cases, and we
will have new Pinochet-like cases, fortunately, we have to be able
to decide whether what a country has done passes international
muster or not. That decision should not rely only on the general
scheme of things, but on the facts of the case, on the particular

171. See Dugard, supra note 167, at 306.

172. See supra note 143.

173. While AZAPO cites, approvingly, that amnesty laws have been a part of re-
cent Latin American history, the Inter-American Commission on Human Rights has
repeatedly said that amnesty laws of a blanket nature are inconsistent with the Ameri-
can Convention on Human Rights. See Cases 10,288 and others, Inter-Am. C.H.R.
28, OEA/ser. L/V/IL.83 (1993) (Argentina), available at <http://www.cidh.oas.org/an-
nualrep/92eng/ch3c.htm>; Cases 10,029 and others, Inter-Am. C.H.R. 29, OEA/ser .L/
V/1L.83 (1993) (Uruguay), available at <http://www.cidh.oas.org/annualrep/92eng/ch3s.
htm>; Cases 11,505 and others, Inter-Am. C.H.R. 61, OEA/ser. L/V/I1.98, doc. 7 rev.
(1997) (Chile), available at <http://www.cidh.oas.org/annualrep/97eng/97ench3adlan.
htm#REPORT N° 25/98>. The Commission reaffirmed its position this year in the
Romero case, which involves the massacre of the Jesuits in El Salvador; the English
translation will be available upon publication of this Symposium. See <http://www.
cidh.oas.org/annualrep/99span/De %20Fondo/El1%20Salvador10.488.htm> (Spanish
version); <http://www.cidh.oas.org/reports.htm> (English-language site for recent
commission reports).
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responsibility of the potential defendant that we may have jurisdic-
tion over, on whether the government has tried to comply in good
faith with the four obligations. All of those things, unfortunately,
are still very much in a state of flux and we still need a lot more
theoretical and practical research about them.

PROFESSOR THOMAS: (Comments presented in detail in her
Essay written in connection with this Symposium.)'7*

PROFESSOR FLAHERTY: We have time for a few questions.

AUDIENCE: I think that a common theme among all the pan-
elists is this question of accountability. It strikes me that, on the
question of debt forgiveness, perhaps the strongest argument I
heard you allude to is irresponsible lending. In many cases much
of the money never got to the people, never got to the public ser-
vice projects, and so on.

In a sense, forgiveness may not be the right or the most politi-
cally powerful rhetoric to use, but, instead, fraudulent lending. The
language of fraud and corruption would be much more persuasive
politically in the West, and I have heard some Transparency Inter-
national'” folks talk about some really interesting ideas on both
legal and political mechanisms to get debt forgiveness, such as as-
signing the debt to plaintiffs’ lawyers who then can use legal mech-
anisms in this country to get it from the expatriate community and
SO on.

The question of accountability and democratization may be a
pretty powerful tool in the debt forgiveness approach.

PROFESSOR THOMAS: I agree with that. I think one thing
that Professor Murphy alluded to was the distinction between for-
giveness as relinquishing a right and forgiveness as a discussion
about moral accountability.’’® Both of those ideas have been in-
voked in talks about reducing debt.

The most important part is reducing the actual debt obligation,
but there has also been a lot of discussion about the moral account-
ability of irresponsible governments. Often, corruption is used not
as a reason for forgiveness but as a reason against forgiveness.
People say, “the governments misspent this money, they were
wrong.” An example is Mobutu Sesseseko, who in his thirty-year
reign stole more from the country of then-Zaire and now the Dem-

174. See Chantal Thomas, International Debt Forgiveness and Global Poverty Re-
duction, 27 ForpHaM Urs. L.J. 1711 (2000).

175. Information about Transparency International is available at <http:/
www.transparency.de>.

176. See Murphy Keynote Address, supra note 124.
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ocratic Republic of Congo than was spent on education, health,
and social services combined.'”” That is an argument for holding
debtor governments accountable.

The problem is that lenders, as you suggested, have been also
somewhat complicitous with this. Mobutu originally took power
by wresting power away from the democratically-elected prime
minister of the Congo, Patrice Le Mumba, with the support of the
U.S. Government,'”® so if there is blame, it must be spread around.
I think that has to be taken into consideration, in addition to the
fact that to ultimately hold the people of countries responsible for
the wrongdoings of their governments is to meet one wrong with
another wrong.

There are a lot of initiatives on debt reduction and a lot of re-
search is going on into it.}”®

AUDIENCE: From what I understand, the law that established
the TRC did not preclude trials, but it seems that, in practice, trials
are a road that South Africa has decided not to take. People like
Botha and De Klerk have basically walked away without being
held accountable. What is your opinion of that, both sort of exis-
tentially in terms of the whole question of justice, and also more
practically in terms of the political consequences for the future?

PROFESSOR ANDREWS: I do not think that there will be
large numbers of criminal trials. There are practical reasons, the
South African criminal justice system just could not accommodate
that.

But part of the problem emanates from the TRC hearings them-
selves because the hearings were not meant to be legal proceed-
ings. This subsequently raises questions about the nature of the
evidence presented, particularly since much of the evidence has not
been corroborated.

So these are very difficult questions. It is not to say that the
perpetrators ought not to be penalized, but I think it raises lots of
practical questions.

177. See Michela Wrong, The Dinosaur at Bay, FinanciaL TiMEs, Nov. 2, 1996, at
7, cited in Nora M. Rubin, Note, A Convergence of 1996 and 1997 Global Efforts to
Curb Corruption and Bribery in International Business Transactions: The Legal Impli-
cations of the OECD Recommendations and Convention for the United States, Ger-
many, and Switzerland, 14 Am. U. INT’L L. REV. 257, 320 n.6 (1998).

178. See Christopher B. Jochnick & Josh Zimmer, The Day of the Dictator: Zaire’s
Mobutu and United States Foreign Policy, 4 Harv. HumM. Rts. J. 139, 139-40 (1991).

179. See, e.g., Msgr. Dennis M. Schnurr, A Jubilee Call for Debt Forgiveness, avail-
able at <http://www.nccbuscc/sdwp/international/adminstm.htm>.
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In terms of what it does to the process of reconciliation, it is hard
to tell. My observations have been that when you went to South
Africa three years ago and you sat in on a hearing, or you listened
to people talk about the TRC, there was lots of hope and people
were optimistic about the process. Today the mood is different,
and part of it is because there were two parallel developments in
the country.

The first is that the TRC sat between 1996 and 1998 and listened
to the tales of horror. At the same time, not confined to that pe-
riod, certainly starting before and still carrying on today, South Af-
rica has been gripped by violent crime, and some people have
argued that particularly the crimes against women constitute viola-
tions of their human rights.’® This discrepancy with what was go-
ing on at the TRC and the excessive violence outside, means that
the criminal justice system cannot cope with developments with re-
spect to violence in the last few years. Those are very difficult
problems, and it is not clear if the TRC has impacted on the way
that South Africans deal with each other. The criminal statistics
indicate that there is something dreadfully wrong.'®! We can find
economic reasons for this, but the nature of the crime raises all
kinds of issues.

Personally, I do not know. The TRC was a political compromise,
and the government does not have the resources to embark on
large numbers of criminal prosecutions, and so blanket amnesty
will probably be granted. It is a pity. In an ideal world, all the
perpetrators would have been brought either before the TRC or
before a court of law, and the victims would have been compen-
sated. But as it stands now, the Reparations Committee, which is
one of the committees of the TRC, has been very ineffective in
either compensating victims monetarily or in dealing with what the
country has to confront as a result of the TRC hearings.

It is a work in progress. In time — it is too early to tell now —
the benefits of the TRC will be evaluated and its influence will
probably be limited.

And, as you said, it is an existential thing. The problem is I do
not live in South Africa. I go back very often and so I can under-
stand why people do not want to pursue the perpetrators. But, on

180. See HuMAN RIGHTS WATCH, VIOLENCE AGAINST WOMEN IN SOUTH AFRICA
(1995).

181. See Jon Jeter, Millions of S. Africans Partake in Peaceful Election, WasH.
Posr, June 3, 1999, at A19 (describing South Africa, with an average of 70 killings a
day, as “one of the most dangerous places in the world”).
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the other hand, I think it has meant to some extent that there has
been a shortfall in the way the transformation has taken place.

PROFESSOR MENDEZ: On the same topic, I think it is im-
portant to note that the killers of Steve Biko, for example, have
been denied amnesty. This is little known, because Biko’s relatives
challenged the law and lost, but then the killers were denied am-
nesty because, among other things, they were untruthful in what
they supposedly “confessed.” They claimed that he had killed him-
self, and so the Amnesty Committee decided that they did not get
amnesty. The same happened with the killers of Chris Hani, for
example, one of the most egregious cases that happened when the
peace process was already underway. ‘ :

I have been reading the web page that Professor Minow men-
tioned today.’®> Maybe 80 percent of the cases have been denied
amnesty, but you have to calculate that many of those are really
common crimes, that people who were in custody were trying their
luck at asking for amnesty, claiming that they had committed
crimes with a political motive. Of the people who were members
of the political groupings and of the armed forces, a good 28 or 29
percent, by my calculation, were also denied amnesty. Now, this
does not mean that there will be prosecutions for those cases, for
the reasons that Ms. Andrews said.

I also understand that the prosecutors in South Africa are the
same prosecutors from the apartheid regime, and so even the case
of General Magnus Malan, that did go to trial, was very deliber-
ately botched by the prosecutor. The court issued an unusual ad-
monition to the prosecutor on that account.’®?

The stakes are enormous. It is very difficult to predict that there
will be prosecutions. But, on the other hand, I think it would be a
very serious mistake, and a great disappointment to the rest of the
world, if South Africa decided to implement a blanket amnesty
policy. I know there are pressures there and I know- there will con-
tinue to be, but at least the present policy, even if it does not result
in a lot of prosecutions, leaves open the possibility of prosecutions.
Hopefully it allows the victims to come up with evidence that can
stand in court and then eventually, when some new prosecutors are
in place — and some new judges, I would say — some justice can
be achieved. The present system in South Africa at least consti-
tutes an attempt at a good-faith effort to comply with international

182. See Minow, supra note 1.
183. See Angus Shaw, Acquittals Reopen Apartheid Wounds, WINNEPEG FREE
PrEss, Oct. 12, 1996, at All, available in 1996 WL 17253325.
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obligations and with moral obligations to the victims in South Af-
rica. That obligation to the victims is more important than comply-
ing with the international community’s interests.

PROFESSOR ANDREWS: I agree with Professor Méndez, but
I think another problem that is peculiar to South Africa is that the
African National Congress (“ANC”) was implicated in gross
human rights violations, and therefore I think politically this was
difficult for the government. When the Truth and Reconciliation
Commission report was published, the ANC immediately went to
court to try and squash parts of it.184

The other thing that concerns me is what I regard as a very puni-
tive turn taken by some groups in the human rights community. I
think it is important that perpetrators who commit gross human
rights violations be punished. We need to focus on what happens
in the long term. South Africa has an official unemployment rate
of 48 percent and I think most people in the country would rather
obtain housing, water, and education than continue this process.
Ultimately, transformation in South Africa is about changing peo-
ple’s economic circumstances.

AUDIENCE: I believe that the right to truth is fundamental for
humanity. However, Congressman Chipoco Ciceda mentioned
that source institutions should publish the identity of the protago-
nists of the violations. Wouldn’t that be a demonstration of a viola-
tion of the human rights for the individuals and wouldn’t this open
the door for the victims of the families to take justice into their
own hands? '

PROFESSOR CHIPOCO CACEDA: I think that, first, you
have to distinguish between judicial processes and reports from
truth commissions. Legal processes that involve investigations and
prosecutions imply a whole series of procedural rights both to the
accused and to the plaintiffs or to the victims. A truth commission
report has much more to do with the social and political process
that focuses on collecting testimony and describing investigations,
as opposed to prosecuting an individual.

Remember that the duty related to the right to truth is to tell all
the truth. When I was on the Truth Commission in El Salvador, in

184. See Wally Mbehele, ANC, TRC Clash Over Final Report, WKLY. MAIL &
GuARDIAN (8. Africa), Oct. 9, 1998, available at <http://web.sn.apc.org/wmail/issues/
981009/news2.html>; Wally Mbehele, Bid To Delay TRC Report, WxLy. MAIL &
GuARDIAN (8. Africa), Oct. 23, 1998, available at <http://web.sn.apc.org/wmail/issues/
981023/newsS.html>.
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the case of the assassination of the seven Jesuits,'® they obtained
the names of the army officials who gave the orders to other of-
ficers to have the priests killed. The commission members felt that
their sources were good and that the evidence they had was valid
evidence, but they were faced with a moral dilemma of whether to
reveal names in their report, and thereby basically accuse these
officers.

The right to truth often revolves around political processes,
which often with truth commissions imply amnesties or amnesty
laws, such as in Guatemala, Chile, El Salvador, or South Africa.
The process of the right to truth is that you need to have this com-
plete, impartial truth to then be able to create conditions for some-
one to ask for pardon and for that pardon to be granted. So what
you get with the right to truth is the moral sanction, and this moral
sanction is a necessary component of the transition process.

Let me say in English that during the investigation of the truth
commission in El Salvador, we respected the due process of the
perpetrators. We tried to respect the human rights of the perpetra-
tors, but we had the duty to say the whole truth, and the whole
truth means to say the names of the perpetrators.

PROFESSOR MENDEZ: On that point, I think if the possibil-
ity of prosecutions is a real one, it is preferable that the truth com-
missions do not name names so as not to taint evidence that can be
used in future cases. But if the possibility of prosecution is com-
pletely not in the cards, for example because there is a prior am-
nesty, then of course there is no full truth unless the names are
named.

The questioner makes a very good point, that even in the cases
where no names are given, there has to be some semblance of due
process, and at the very least, the people who are going to be
named should be confronted with the evidence and given a chance
to tell their side of the story.

185. See Tina Rosenberg, Terror, Tribunals and Truth, W asH. Post, Mar. 14, 1993,
at Cl1.






