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It also, obviously, connects up to the counsel issue.>® The lawy-
ering on the criminal defense side — quantity and quality of lawy-
ering and the compensation for the lawyering — are important
aspects of this face-to-face meeting and we neglect a key compo-
nent if we skip over the counsel question.

Human contact is vital. Face the situation, loock at it, meet the
perpetrator, understand the bigger picture, not just the act, not just
the facts, not just the draft indictment. A second thing, however,
that we should officially encourage is visibility or transparency in
the decision making of forgiveness. Indictments are visible, trials
are visible, pleas are visible, but cutting breaks is often invisible.
We hurt ourselves by making it invisible. To put it affirmatively,
we would benefit by making the process visible and transparent.

On the perpetrator’s side we would gain a way of accepting ac-
countability, which is a predicate to forgiveness, has social value,
and is part of what I am talking about here. If you can see the
person come into the U.S. Attorney’s Office but not become a de-
fendant — and have some understanding about what transpired
there — you achieve something for that person and for society.
Plus, you build a factual record, knowledge in society itself about
human conduct, about law enforcement, about this kind of decision
making.

You would also help prosecutors in prosecuting. In part, this vis-
ibility would combat, a bit, the trend of prosecutors taking on the
victim role, of believing that they are assigned to feel aggrieved,
that they are assigned to hate the perpetrator. “Because there is
no battered person in this case, I am going to do it. I am going to
make you pay for what you did to the law. The law is me. See you
in court.” Some sense of valuing forgiveness and explaining for-
giveness would counteract that a little bit.

In addition, it would be at the government level — at the broad
level — a good way of showing humanity. It would be a good way
of government teaching about, and then perhaps building, the com-
munity bonds that we all agree are implicit in this topic.

It is obviously a question of leadership. Federal law enforcement
has an incredibly top-down command structure, and so part of
what we need is a better, different, fuller audience. This is really
partly a pitch to future Attorneys General, to future FBI directors,

51. Susan Bandes implicitly discusses this in her Essay. See Susan Bandes, When
Victims Seek Closure: Forgiveness, Vengeance and the Role of Government, 27 Forp-
HAM Urs. L.J. 1599 (2000).
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and to lots of U.S. Attorneys who need to be part of the
conversation.

MS. LOVE:> I will pitch it one higher and talk about presiden-
tial pardons. Pardon may seem a curious and even vestigial part of
the justice system these days, but it is very important to consider
the gestures of executive clemency that are the real and symbolic
signs of a forgiving or merciful government. In the state system, of
course, gubernatorial pardon powers parallel the President’s par-
don power.

My interest in the subject of forgiveness derives from my experi-
ence as Pardon Attorney in the Department of Justice. I was re-
sponsible for reviewing and making recommendations on the
literally hundreds of petitions that came into the Department of
Justice every year. After we had finished looking at them, we sent
them to the White House for action by the President.

These applications came from people who were in prison and
wanted their sentences commuted. They also came from people
who had been convicted many years earlier and were seeking res-
toration of civil rights or the removal of the stigma of conviction.
Sometimes petitioners simply wanted to be forgiven for having
broken the law, and they used that word, although now I under-
stand, having prepared for this conference a little bit, that mercy is
really what they were looking for. They were asking the President,
basically, to dispense a better, or at least a more complete, form of
justice than they had heretofore received.

Very few of them got what they were looking for. The process
was mysterious, it was slow, it was unpredictable and it resulted in
very few grants. This is not always the way it was; until about
twenty years ago, twenty-five to forty percent of those who applied
for presidential pardon or commutation of sentence got what they
wanted.>® That is literally hundreds of grants every year. These
days there are only a handful. I would like to comment on this
phenomenon, the atrophy of this most visible sign of official mercy,
and what it might reflect and what it might signal. It reflects some-
thing very hard about the heart of the government that somehow
parallels a hardening of the law. It also sends a negative signal to

52. For further comments, see Margaret Colgate Love, Of Pardons, Politics and
Collar Buttons: Reflections on the President’s Duty to be Merciful, 27 ForbpHaM URB.
L.J. 1483 (2000).

53. See OFFICE OF THE PARDON ATTORNEY, PRESIDENTIAL CLEMENCY ACTIONS
BY FiscaL YEAR, 1900 To 1945 (1999); OFricE oF THE PARDON ATTORNEY, PRESI-
DENTIAL CLEMENCY ACTIONS BY ADMINISTRATION, 1945 10 PrESENT (1999, Supp.
Feb. 2000).
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those who are responsible for administering the law on a day-to-
day basis — line prosecutors — as well as to the public.

The pardon power began to decline about twenty years ago for a
number of reasons, not the least of which was that within the De-
partment of Justice prosecutors became responsible for making the
recommendations to the White House. The war on crime was go-
ing into high gear. One of those prosecutors was your current
Mayor; when he was Associate Attorney General, Rudolph Giu-
liani was responsible for making the decisions as to what cases
would go forward to Ronald Reagan. Not very many went
forward.

By the time I came to be involved in the pardon process, in the
late 1980s, official parsimony had been more or less institutional-
ized. The fact that there were very few grants by President Bush
reflects the fact that there were very few favorable recommenda-
tions made by the Department of Justice.

This did not change with the Clinton Administration, although
there were a number of encouraging early pronouncements from
Attorney General Reno that resulted in an absolute flood of in-
mate petitions into our office. We did not really know what to do
with them.

The FALN cases,>* in which President Clinton offered to com-
mute the sentences of sixteen Puerto Rican terrorists last summer,
therefore came as a pretty big surprise. His decision was greeted,
of course, with considerable suspicious and cynicism. The New
York press took up the cry, virtually on a daily basis, that this had
been done to help Mrs. Clinton’s Senate campaign.> The Presi-
dent had to defend his action in a very unusual way and he dis-
avowed the fact that political considerations had played any part in
it at all.>¢

There is good news and bad news in the FALN cases. The good
news is that he did it at all; the kind of political risk now associated
with any clemency decision is such that it is very discouraging and
is likely to dry up the process entirely. The good news is that he

54. See Charles Babington, Puerto Rican Nationalists Freed From Prison; Most
Are Heading Home; Controversy Over Clemency Remains, WasH. PosT, Sept. 11,
1999, at A2. “FALN” stands for Fuerzas Armadas de Liberacién Nacional (Armed
Forces National Liberation).

55. See, e.g., Dick Morris, PostOpinion: Hillary’s Self-Inflicted Wounds - Keeping
Secrets Keeps the Home-Loan and FALN Scandals Alive, N.Y. PosT, Sept. 21, 1999, at
43.

56. See Charles Babington, Carter, Tutu Were Involved On Clemency; Clinton De-
tails His Reasons for Offer, WasH. PosT, Sept. 10, 1999, at Al.
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explained his act in retributivist terms that, if they are listened to
by those who are administering the process, may have real effect
on some of the decisions that are made on a day-to-day basis by
line prosecutors. Clinton cited Bishop Tutu and Coretta Scott King
as having persuaded him to be merciful, because the sixteen FALN
members “had spent over a decade in prison and that they would
not see their children grow up.””” This was a humanitarian reason
for commuting their sentences.

The bad news, of course, is that very few people believed him.

I hope there will be some effort to follow up on these cases be-
cause I think that there is not only a lot of work to be done at the
grassroots level, but that there has to be some work done to pene-
trate the consciousness of the officials responsible for sending these
vindictive and unforgiving signals about the criminal justice system.
We have received these signals for so many years now that we are
almost inured to any thought that the government could be
merciful in a principled and considered fashion. That is a very sad
situation.

MR. AMMAR: (Comments presented in detail in his Essay writ-
ten in connection with this Symposium.)>8

PROFESSOR WEINSTEIN: At what point in the process
should forgiveness play a role, and does it matter who is doing the
forgiving? If it comes from the victim of the crime, should we
think about that at the time a charging decision is made, should we
think about that only in relationship to sentence, or should we
think about it in relationship to commutation later in the process?
Does it make a difference whether it is the victim, or whether it is a
surrogate victim like a prosecutor? Does their receiving some for-
giveness, or does their feeling some forgiveness, suggest it should
be at a different point in the process?

I also wonder if anybody had any reaction to Doug Ammar’s
suggestion that these ideas of forgiveness work better in some com-
munities than in other communities.>®

MR. LERMAN: I would like to respond to the last point. In
Milwaukee, which is not a homogeneous community, restorative
justice practices work in the African-American community. There

57. Letter from the President to The Honorable Henry Waxman, Ranking Minor-
ity Member, Committee on Government Reform, Sept. 21, 1999, at 2 [hereinafter
FALN letter].

58. See Douglas B. Ammar, Forgiveness and the Law: A Redemptive Opportunity,
27 ForbHAaM URrs. L.J. 1583 (2000).

59. See id. at Part III.
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is very intense support from our NAACP chapter and something
called the Social Development Commission, which runs commu-
nity panels for juvenile offenses in four police districts. They are
not major crimes, they are ticket cases, but nonetheless it is the
practice where you are bringing the community together.

Restorative justice uses the crime as a fuel of sorts with which to
engage in community building. It is not just a matter of forgive-
ness. This goes to the communitarian discussion that we heard ear-
lier. It can take hold. The notion that it cannot take hold in a
minority community is wrong.

Doug is right to point out that there are cultural issues in play
that might affect how it takes place and how it grows. I would sug-
gest turning to the faith community and asking them to get in-
volved because they inevitably preach these concepts at their
services.

MR. GAY: In Des Moines, the capital of Iowa, which is rela-
tively small but not a homogeneous community either, with a large
immigrant population in recent years as well as a large African-
American community, restorative justice works well within those
communities.

In terms of “where in the process,” at least in our system, any-
where: post-plea, between plea and sentencing, and post-sentenc-
ing. We have brought prisoners back from prison, for example,
because victims of sexual assault have said, after three or four
years following sentencing, “I have gone through counseling, I
have gone through therapy. It hasn’t worked. I need to meet this
person. I need to be able to confront this person. I need to be able
to tell him what this did to me.” When that initial dialogue takes
place, oftentimes forgiveness is a result.

There is no crime where this is not hypothetically possible. I
think when it does not occur you either have an offender or a vic-
tim who is not ready. But hypothetically any crime is possible and
anywhere in the process is possible.

We have had great results pre-plea. In our system now, all per-
sons who plead guilty to a felony have to have a pre-sentence in-
vestigation done by the Department of Corrections. It takes about
six to eight weeks. The court, upon accepting a guilty plea, orders
that investigation and orders a victim/offender meeting, so that,
hopefully, the victim and the offender meet following the plea.
The meeting takes place before sentencing so that if they reach
agreement we present the agreement to the court at sentencing.
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On the non-felony level, because we are pushing people through
so quickly, most of the time the victim/offender meeting takes
place post-sentencing and agreements then become addenda to the
court’s sentence.

MR. LERMAN: I just want to quickly say that Des Moines is
one of the shining lights in the restorative justice practices, the best
place for restorative justice in the country. Milwaukee is years
behind.

PROFESSOR BARRETT: Commit your crimes in Des Moines.

PROFESSOR WEINSTEIN: Actually, John, I have a thought
that takes off from your joke. We have talked about forgiveness,
but it is not immediately obvious to me that that means more leni-
ent sentences. What is the relationship between forgiveness and
mercy, if we are to understand mercy as mitigation?

PROFESSOR BARRETT: Particularly in the kind of federal
victim list offense category that I am talking about, the decision-
making process is really a decision about how serious the infraction
is. The decision to forgive, to mitigate, is all the same thing; it is
what you think about this person who has violated the law.

The meeting process, the face-to-face engagement, the order I
am imagining from some bold U.S. Attorney, that “we won’t indict
cases where we have not first truly tried to meet and engage the
person and offer Queen for a Day immunity and get some kind of
conversation and see what the fuller picture might be,” is a way of
getting to the homogeneous world. It is not a question of locality.
The situation is incredibly heterogeneous at the beginning. The
meetings I am familiar with start with somebody on the govern-
ment side of the table and a law breaker, in their view, on the other
side of the table. Although they may be of similar race, education,
class, whatever, that is all incidental to that fundamental defining
difference between the two: “my world” and “your world.” If you
are not even there, and I have just developed facts about your
world, I see you as the “other.”

I am trying to advocate something that brings a person into
something like a community with a prosecutor, where the time for
forgiveness is on a rolling basis as the decision making occurs.
There is not one magic moment. Obviously, it can be too late at
every stage. I think the more you emphasize it, and the earlier it
happens, the more balanced, and more frequent, the mitigation/
mercy/forgiveness will be.

MR. GAY: You are exactly right, whether they are victim or
victimless crimes. When you have that kind of dialogue, the prose-
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cutors tend to look at it as “it’s us versus them” until you have this
dialogue, the beginning of a relationship. When you do that, it be-
comes more of a problem-solving model than a prosecution model.

MS. LOVE: 1t is also important to restore forgiveness and
mercy to some respectable status as responses to crime. I am
speaking mostly from my experience in the federal system.

It is also important to bring it out into the open. As it is now, it
pretty much operates under the table, and that is a reflection of the
harsh and inflexible sentencing law that discourages exceptions.
But in order to do justice — and not all prosecutors are hard-
hearted — it is very important to make exceptions. So, in a sense,
the pardon power that the Framers of the Constitution contem-
plated would be placed in the President® has been effectively dele-
gated on a day-to-day basis to line prosecutors.

But it does not operate in the open; it cannot operate in the open
until it is restored to some sort of respectability. That is the key
thing.

QUESTIONS AND ANSWERS

AUDIENCE: When does it not work? When does restorative
justice not work, when does the mercy not work, when does the
pardon application not work, when does the community building
not work, and why?

MR. GAY: At least in our system, you have less favorable re-
sults when you have offenders that are not prepared. But you do
not have to have a perfectly prepared offender in order to have a
successful meeting resolution because the process itself is trans-
formative. You are not going to have this angel going into the
meeting. At least in the meetings we have, you may have an hour,
hour-and-a-half, where you have a recalcitrant offender or a very
strident victim.

One of the keys, by the way, is very well-trained mediators/
facilitators who will allow the process to develop fully. If you have
very goal-oriented mediators who want a bottom line and who
push the thing through too quickly, you do not get a good result.
But if you allow the thing to take place with no time limits, then
rarely do you not have a favorable dialogue.

There are certainly offenders who are pathological. There are
people who have no conscience who do not belong in those meet-
ings. We try to screen them out through the preparation process if

60. See U.S. Consr. art. II, § 2, cl.1.
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we see that they have no conscience. But there are some times,
even with the no-conscience offender, where there is value to a vic-
tim still being able to tell the perpetrator what happened to them.
There is a value in that, a very strong value. So it is rare, I think,
that it does not work at some level that is good for the victim and
also for the offender. -

MR. AMMAR: I have seen it not work often across racial lines,
across class lines, and that is sort of what fuels my observation.

AUDIENCE: I teach undergraduates at Pace University, mostly
business law, some law topics. My question is, beyond the dialogue
between the parties and the asking for forgiveness and giving the
victim’s views, what else can the perpetrator do to enhance forgive-
ness or foster forgiveness? I understand the thing about the dese-
cration of the synagogue, but do other things occur to you?

MR. LERMAN: Yes. We have used victim/offender conferenc-
ing in employee theft cases. We have had several employees, who
have of course been fired, go back to the store to talk to new em-
ployees about the embarrassment and the pain of being arrested
and caught. That provides a real service to the stores.

MR. GAY: We have had major embezzlement cases, hundreds
of thousands of dollars lost, and they will agree to restitution. Oft-
entimes they will confess civil judgment so a civil suit is not neces-
sary. And sometimes, when there is an insurance company that is
providing coverage, there will be a confession of judgment and as-
signment of that judgment to the insurance company. So to satisfy
perhaps your business interest, that takes place.

MR. AMMAR: Restitution, too. We do a lot of restitution in
our office, before it even gets in front of a judge or a D.A.

AUDIENCE: I am from the Center for Court Innovation here
in New York City. I would offer a friendly critique that the courts
are missing from the panel.? That is a perspective that I want to
try to fill in quickly and then follow with a question.

There is a huge movement going on in the courts and there is a
lot of excitement going on around problem-solving courts. You
have mentioned some of that, in particular drug treatment courts,
where the court is seen less as an engine of punishment and more
as a way to get people who are committing drug offenses treatment
as an alternative to a harsh sentencing regime.

61. For the courts’ response to this Symposium, see Derek Denckla, Forgiveness as
a Problem-Solving Tool in the Courts: A Brief Response to the Panel on Forgiveness in
Criminal Law, 27 ForpHAM URB. L.J. 1613 (2000).



2000} FORGIVENESS IN THE LAW 1389

There is also a community court model.*> There is one here in
midtown, just a couple of blocks away, which our center started. It
has a victim panel and also a community service component, and
takes these victimless crimes and puts a face on them. The people
whose store was spray painted, let’s say, in a graffiti case, would
meet with the wrongdoer, describe how it makes them feel, what it
did to their business, and how much money they had to spend on it.
In some cases the wrongdoer would undo that wrong.

There is a whole movement afoot, and in fact the center is taking
part in a national conversation with the Justice Department, which
has funded a lot of these courts, in a project called the Justice Pro-
ject.®® So the government has done some things. There has been
some talk on the panel about how government can do more and
government has not done much on this issue, but there is the Drug
Court Program Office of the Department of Justice®* and the State
Justice Institute.®®> They have funded very innovative programs
that have restorative justice elements.

Another thing that touches upon all these issues is the notion of
therapeutic jurisprudence,®® which connects very nicely up with all
this.

My question to the panel is the following: is the whole notion of
forgiveness in the law and these other subsets that I have identified
— holistic lawyering, therapeutic jurisprudence — aren’t all these
just new consequentialism, similar to law and economics, new ways
to make law more effective? And, if so, does that change the tone
from purely forgiveness? Are we talking about something quite
different altogether, so that there would not be the conflation be-
tween the emotional notion of forgiveness talked about in the first
panel and the actual more implementational notion of forgiveness
that we are talking about in the criminal justice context? Are we
talking about something else when we talk about forgiveness in the

62. See Hon. Judith S. Kaye, Rethinking Traditional Approaches, 62 ALB. L. REv.
1491, 1494 (1999).

63. See Janet Reno, Remarks to the American Association of University Women
(June 19, 1999), available at <http://www.usdoj/gov/ag/speeches/1999/orgwomen-
speech.htm> (“We have funded and encouraged new community strategies — com-
munity policing, innovative crime prevention programs, community courts.”).

64. See Office of Justice Programs (visited Apr. 7, 2000) <http://www.ojp.usdoj.
gov/dcpo>.

65. See State Justice Institute (visited Apr. 7, 2000) <http>://www.statejustice.
org>.

66. See Robert F. Schopp, Integrating Restorative Justice and Therapeutic Jurispru-
dence, 67 Rev. Jur. U.P.R. 665 (1998).
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criminal justice context because we are looking at it being more
effective, it being more consequentialist?

MR. AMMAR: One quick point. The consequences seem to be
pretty good right now, with 1.8 million people in prison.5” We are
really good at being consequential in the criminal justice system.
There are, however, some fundamental challenges that are happen-
ing a lot of places, like the community courts, et cetera.

One problem with the community court here in Midtown, by the
way, is that it is post-sentence, it is post-conviction, so there is not
as much incentive, I believe, for the offender to have some owner-
ship in wanting to do that. But that is just a small point. Some of
the things we are talking about are before the case is resolved, and
those are pretty innovative and revolutionary.

MR. GAY: Going back to your comments earlier about the his-
torical underpinnings of restorative justice, this is not just a new
fad. It is a return to a previous way of doing business, quite
frankly. If you look at a lot of the indigenous cultures and how
they determine justice — Navajos, aboriginal Australians and New
Zealanders, native Canadians — this is part of the way that their
justice systems have operated for hundreds of years, thousands of
years perhaps.® So it is not new, it is only new to us.

MR. AMMAR: That’s right. In cultures that are much more
homogeneous, like Japan and China, the criminal justice system is
much more about bringing the offender and the victim together.
That is again another challenge to why we do not do it in this coun-
try, is our xenophobia or incredible narcissism.

AUDIENCE: I have been a criminal appellate defense attorney
for the indigent for twenty years in New York, where prosecutorial
decisions are made by twenty-five-year-old prosecutors who do
want notches on their gun belts, unfortunately.

I would like to speak to Margaret Love. Most criminal offenses
are state offenses, with governors wielding the power. At that
level, there are virtually no pardons. For instance, during Gover-

67. See Jason Zeidenberg & Vincent Schiraldi, The Punishing Decade: Prison and
Jail Estimates at the Millennium (Justice Policy Institute 1999), available at <http://
www.cjcj.org/punishingdecade/punishing.htm>.

68. See, e.g., Robert Yazzie, “Hozho Nahasdlii” — We Are Now In Good Rela-
tions: Navajo Restorative Justice, 9 St. THomas L. Rev. 117 (1996); Donna Coker
Enhancing Autonomy for Battered Women: Lessons From Navajo Peacemaking, 47
UCLA L. Rev. 1, n.6 (1999) (citing Marianne O. Nielsen, A Comparison of Develop-
mental Ideologies: Navajo Nation Peacemaker Courts and Canadian Native Justice
Commiittees, in RESTORATIVE JUSTICE: INTERNATIONAL PeRspEcTIVES 207 (Burt
Galaxy & Joe Hudson eds., 1996); Mark S. Umbreit, Humanistic Mediation: A Trans-
formative Journey of Peacemaking, 14 MEp1aTION Q. 201 (1997)).
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nor Bush’s five and a half year term, Texas executed 121.%° Gover-
nor Bush has never even used his power to grant a thirty-day
stay.”” What can be done with state governors?

MS. LOVE: You elect them, that is what you do with them.
That is kind of a tough answer, but I do not know where else the
process of change starts. It has to come from the top. It has to
come from some change of heart in those we elect. On the other
hand, we are electing people to office who are apparently doing
things that they think we want them to do.

The Senate Judiciary Committee is one of the hardest-hearted
bodies. When asked to equalize the sentences for crack and pow-
der cocaine, because the sentences for crack were so draconian
compared to powder,”? its response was to increase the sentences
for powder to the level of crack.”? Do we want this? They think
we do.

So I am really thrilled to hear so much wonderful process talk, it
is so exciting. But at the same time the prison population is still
increasing. It is not 1.8 million, it is an estimated 2 million in Feb-
ruary, 2 million people in this country in prison.”> And there are
now 137,000 in the federal system, compared to 24,000 federal pris-
oners in 1980, a figure that had remained about the same for the
entire preceding half century.” These are really telling numbers.

Something is happening out there. Hopefully the tide will turn,
but right now I cannot put these two trends together.

69. See Michael Graczyk, Texas Executes Convicted Killer, 2000 WL 14324030
(Feb. 25, 2000).

70. See Margo Athens, A Test for Bush’s Compassion?, BALT. Sun, Jan. 21, 2000,
at A2.

71. The differential between crack and powder sentences has been the subject of
much controversy. See U. S. SENTENCING COMMISSION SPECIAL REPORT TO THE
CoNGRESs: ‘COCAINE AND FEDERAL SENTENCING PoLicy. See also Judy Mann, The
Harm in Mandatory Sentences, W asH. Post, Feb. 16, 2000, at C15. The debate in the
Senate over the proposal to equalize crack and powder sentences is available at
<http://thomas.loc.gov/cgibin/query/D?r106:1:./temp/~r106RoVI8L:e12083>.

72. See id.

73. See Zeidenburg & Schiraldi, supra note 67.

74. As of March 6, 2000, the inmate population of the Federal Bureau of Prisons
(including contract facilities) stood at 138,842. See OFFICE OF COMMUNICATIONS AND
ARrcHIVES, FEDERAL BUREAU oF Prisons (“FBOP”), CoMPILATION OF YEAR-END
PoruLaTiON FiGURES, (Mar. 6, 2000). For annual population figures between 1930
and the present, see FBOP, MoNDAY MORNING HIGHLIGHTS NEWSLETTER (1994 to
present); FBOP, StartisTicaL ReporTs (1960 to 1993); ANNUAL REPORT OF THE
FEDERAL BUREAU oF Prisons (1930 to 1960).
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MR. GAY: You talk about twenty-five-year-old prosecutors,
and they are the problem a lot of times. What preceded that was
going to law school. That is the problem we have. We put them on
the high-volume dockets and they screw things up because they are
so litigation-minded, which is fine. We want young prosecutors to
have good litigation skills.

But they can be educated. As an example, in July I spoke with a
couple of prosecutors from a particular docket that dealt with
lower-level misdemeanors — assaults, property damage — and
before they could touch a file they had to go through a two-week
restorative justice training course. I was just amazed. Now they
pick up a file and say, “What should justice look like in this case?”

The challenge is not governors, it is law schools. You have got to
bring the curriculum in to law schools and at least offer it on an
elective basis for people who think they want to be defense attor-
neys or prosecutors.

MR. LERMAN: And you engage in the discussion elsewhere,
outside of the legal world. In other words, going back to the faith
communities is one obvious place to have this discussion. Certainly,
many prosecutors, law enforcement personnel, and system person-
nel attend houses of worship. And if this discussion is occurring on
Saturdays and Sundays then there should be some cognitive disso-
nance of some sort that goes on, or should be going on, for prose-
cutors who are simply interested in the notches on the belt.

PROFESSOR WEINSTEIN: Perhaps it should be no surprise
to us — and this bit of the discussion brings it out clearly — that
we see legislators who have no contact with individual cases and
are under strong political pressure who continue to ratchet up
sentences. We have assembled a panel of four prosecutors, and
one defense attorney, who sound like voices for moderation. I
think that is because those who have contact with individuals and
individual cases think about things like forgiveness, which operates
on an individual level.

Margaret’s comment was that we elect the governor. Well, it is
true, but unfortunately mass politics is such that, at least now, our
criminal sentences seem to be a one-way ratchet. We need to find
a way to make forgiveness a political issue but it is particularly ill-
suited to that because it operates on the individual level. This is
really quite a problem.

It suggests to me why what John says about bringing some visi-
bility and standards to this process to legitimize it makes so much
sense. Margaret reminds us that forgiveness has fallen into disre-
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pute and, at least from the legislative point of view, the only good
prosecution is a harsh prosecution seeking a maximum sentence.
But people who do the work tell us that that is not what should be
going on.
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KEYNOTE ADDRESS: FORGIVENESS AND THE LAw

INTRODUCTION

PROFESSOR MINOW: In one of my favorite cartoons, the first
panel shows a letter that says, “Dear Minister: I am sick and tired
of your holier-than-thou attitude. Signed, Fed Up.””* The second
frame shows a minister reading the letter, thinking, and then writ-
ing one back that says, “Dear Fed Up: I forgive you.” In the third
frame, the minister says to himself, “Shame on you.””¢

As this cartoon suggests, forgiveness is, in a fundamental way,
about power. I am honored to be at this conference that has
launched an extraordinarily rich and fascinating set of discussions.
I was so intrigued by the fact of the conference, by its existence, by
its name, by its timing. It would not have happened twenty years
ago, I do not think, although we have long had forgiveness in bank-
ruptcy, clemency in criminal law, Rule 60(b) in civil procedure,”
amnesty in settings ranging from public library overdue fines to
international human rights violations. My quick computer Lexis
search for forgiveness “within five of law” turned up over 300 ref-
erences, the bulk of the first twenty of them concerned loan for-
giveness for law students, so I stopped looking.

Each of these and other modes of forgiveness in law have be-
come more salient now, not only because of powerful and valuable
scholarly works, such as Jeffrie Murphy’s,”® and not even solely due
to notable institutional experiments, such as South Africa’s Truth
and Reconciliation Commission. I think the depth and breadth of
interest in forgiveness among law-types reflects something more.

As we have heard somewhat this morning, for the last twenty-
five years or more, scholars and practitioners have generated strik-
ingly convergent alternatives to conventional adversarial litigation
in a whole host of areas that otherwise have nothing in common.
These alternatives respond to governmentally sponsored atrocities,
to local misdemeanors, and to family conflicts. The contemporary
infusion of apologies, pardons, amnesties and calls for healing and
forgiveness in the wake of inter-group violence, government-spon-
sored violence, misbehavior by government actors around the
world, and private misbehaviors have striking parallels with restor-

75. Doug Marlette, Kudzu, Cui. Tris., Nov 28, 1988, at 8.
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71. See FEp. R. Crv. P. 60(b) (permitting relief from judgment or order due to
“mistakes; inadvertance; excusable neglect; newly discovered evidence; fraud; etc.”).

78. See, e.g., JEFFRIE G. MURPHY & JEAN HamPTON, FORGIVENESS AND MERCY
(1988).
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ative justice community conferences, divorce and child custody me-
diation hearings, and juvenile justice community hearings.

In each instance, the search for alternatives reflects a critique.
Critics find conventional litigious justice isolating, destructive of
human ties, inflexible, impersonal. It offers little or only con-
strained roles for the parties; it permits compromise only in its
shadows; and it requires people to put aside their whole identities
— their needs, their spirituality, their beliefs — in order to trans-
late the conflict into specifically legal terms.

Alternatives draw upon or help to forge interpersonal ties and
social norms, help to reconnect people who have been in conflict,
involve people in designing their own unique solutions so that they
feel invested in them, and abandon a “winner take all/loser suffer
all” approach to human conflict. Alternative methods can invite
people to bring their whole selves, including their emotions and
religious commitments, their tears and their hopes, as they deal
with wrongdoing, conflict, and dereliction of duties.

Crudely put, to critics law is arcane, remote and divisive, even if
it is also principled, formal and professional. Jessamyn West writes
of law, “It seems to be all Greek and turkey tracks.””® In contrast,
alternatives — such as mediation, restorative justice circles, truth
and reconciliation commissions — depart from precedent, depart
from professional scripts, to seem humane, integrative, and heal-
ing. No small virtue of the alternatives is that they can promote
forgiveness. Forgiveness, writes author Christina Baldwin, “is the
act of admitting that we are like other people.”®°

Admitting that we are like other people, that those who do
wrong are like us, that we could be like them — these aspirations
strike the keys of compassion and empathy, connection and inter-
dependence. The Lord’s Prayer, variously phrased as “forgiveness
as we forgive our trespassers” or “forgive our debtors,”®! suggests
that the Almighty, too, is part of this web of reciprocal forgiveness,
although I leave to theologians whether the Supreme Being also
needs or can receive forgiveness.

79. JessamyN WEsT, THE FRIENDLY PERsuAsION (1945).
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QueEsTION (1990). ’

81. Matthew 6:9-13 (King James). See also Phillip Nonet, Sanction, 25 Cums. L.
REev. 489, 527 (discussing Hegel’s notion of forgiveness as human comprehending of
the necessity that God does God’s work: “The judge himself must fall to the ground
and embrace the sinner in confessing to the sin of judging.” (internal citation
omitted)).
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The aspirations of forgiveness depart from those conventionally
guiding Western, democratic, secular, legal systems which are much
more at home with the ideals of equal treatment, impartiality, just
desserts, and respect for individual autonomy. This sets the stage
for my central question: Are these distinctive sets of aspirations
compatible? Can compassion join impartiality, interdependence
join just desserts, connection join individual autonomy? Can we
create a legal world adept at judgment and also comfortable with
forgiveness?

I have been struggling with these issues as I examine responses
to the situations in Kosovo and in Rwanda. In Rwanda, the justice
system there is so overwhelmed by the numbers of people incarcer-
ated following the genocide that they will never be able to prose-
cute everybody who is incarcerated. So what should happen?
Should the thousands who are incarcerated just be let out and sent
home? The people I have been consulting with there report that
one option they are considering is trying to revive traditional forms
of communal justice, which were themselves devastated by the ge-
nocide. Traditions of informal, communal justice may provide a
sense of accountability without the economic and political costs of
prosecutions; perhaps they could promote reconciliation as well,
yet the obvious difficulty is finding people steeped in the traditions
who remain alive and willing to guide and conduct the process.

My own thoughts have turned back to this country, and espe-
cially to hate crimes and domestic violence. Can compassion join
impartiality? Can forgiveness join law enforcement and protection
of rights? These are hard questions.

So my eye wandered and found the program for this conference.
Being a teacher of civil procedure, I focused on the vital words, the
conjunctions and prepositions. I noticed that we are here for the
Symposium entitled “The Role of Forgiveness in the Law,” but
the first panel this morning addressed “Forgiveness and Justice,”
the second looked at “Forgiveness in the Criminal Law,” while this
afternoon we will hear about “Forgiveness in the Civil Law” and
“Forgiveness and International Amnesty.”

Forgive me, please, if I make too much of this contrast. But
there is a difference between “in” and “and.” We can unearth the
dimensions of forgiveness and mercy already present within the
formal justice systems and rules, forgiveness that may temper rigid-
ities, or that may reflect pragmatic assessments about how to elicit
compliance, or that create settlements with individuals. Yet, for-



