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relationships-internally, with employees, directors and stockhold-
ers; and externally, with consumers and the public at large.10 2 In
fact, a number of state statutes explicitly authorize corporate
boards to take into account the impact of corporate decisions on
constituencies other than the shareholders.1 0 3

102. See, e.g., PRINCIPLES OF CORPORATE GOVERNANCE, supra note 97, § 2.01 cmt.
(f) (1994) ("The modern corporation by its nature creates interdependencies with a
variety of groups with whom the corporation has legitimate concerns, such as employ-
ees, customers, suppliers, and members of the communities in which the corporation
operates. The long-term profitability of the corporation generally depends on meet-
ing the fair expectations of such groups."); id. § 2.01 cmt. (h) ("The ethical considera-
tions reasonably regarded as appropriate to the responsible conduct of the business
necessarily include ethical responsibilities that may be owed to persons other than
shareholders with whom the corporation has a legitimate concern, such as employees,
customers, suppliers, and members of the communities within which the corporation
operates."); ROBERT C. SOLOMON, ETHICS AND EXCELLENCE: Cooperation and In-
tegrity in Business 146 (1992) ("To think of the corporation as a community is to insist
that it cannot be, no matter how vicious its internal politics, a mere collection of self-
interested individuals. To see business as a social activity is to see it as a practice that
both thrives on competition and presupposes a coherent community of mutually con-
cerned as well as self-interested citizens."); see also JOHN PAUL II, CENTESIMUS AN.
NUS (The Hundredth Year) n.35 (1991) ("The church acknowledges the legitimate
role of profit as an indication that a business is functioning well. When a firm makes a
profit, this means that productivity factors have been properly employed and corre-
sponding human needs have been duly satisfied. But profitability is not the only indi-
cator of a firm's condition. It is possible for the financial accounts to be in order and
yet for the people, who make up the firm's most valuable asset, to be humiliated and
their dignity offended. Besides being morally inadmissible, this will eventually have
negative repercussions on the firm's economic efficiency. In fact, the purpose of a
business firm is not simply to make a profit, but is to be found in its very existence as
a community of persons who in various ways are endeavoring to satisfy their basic
needs and who form a particular group at the service of the whole society."). For
description of an international project in which actual businesses are premised on a
concept of the business person "in mutual relationship" with others within the busi-
ness and in the community, see Economy of Communion, also known as Economy of
Sharing (visited March 16, 1999) <http://www.focolare.org/en/peco.html> (noting that
750 large and small businesses share profits with those in need and place the person at
the center of business operations).

103. See, e.g., ILL. ANN. STAT. ch. 805 § 5/8.85 (Smith-Hurd Supp. 1989) ("In dis-
charging the duties of their respective positions, the board of directors, committees of
the board, individual directors and individual officers may, in considering the best
long term and short term interests of the corporation, consider the effects of any ac-
tion (including without limitation, action which may involve or relate to a change or
potential change in control of the corporation) upon employees, suppliers and cus-
tomers of the corporation or its subsidiaries, communities in which offices or other
establishments of the corporation are located and all other pertinent factors."); see
also PRINCIPLES OF CORPORATE GOVERNANCE, supra note 97, § 2.01 Reporter's
Notes n.8 (1994) (discussing "other constituencies" statutes); Committee on Corpo-
rate Laws, Other Constituencies Statutes: Potential for Confusion, 45 Bus. LAW. 2253,
2258-63 (1990) (listing states which have recently adopted "other constituencies" stat-
utes; also discussing Delaware cases which allow directors to consider the interests of
others, so long as there is some reasonable relationship to the long-term interests of
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"Amoral" views of business, particularly the perception that
making money is the only and ultimate achievement, contradict
common business experience, in which corporate decisions are
based on the fact that profit is only one indication of a healthy
business. Sophisticated business planning and legal counseling rec-
ognize that the health of a business is much more complex than
raw profit margins. 10 4

Businesses must, and do, consider the impact of their decisions
on each of the relationships on which they depend: whether inter-
nally, in the form of employee relations, safety and morale; or ex-
ternally, in the form of customer relations, product quality and
relations with the public and the government. A common quip is
that such decisions are anything but altruistic; these factors are
taken into consideration only to avoid bad publicity, government
fines and pesky products liability suits - all in function of the bot-
tom line. But whatever the motive and whatever the label (public
relations, loss prevention, etc.), such decisions reflect the essence
of the nature of a corporate entity as a social being that relies on a
network of social relationships for its life, health and growth.

A lawyer with an eye to the common good can begin to see the
function of the law in a different light. One vision of the law is as a
system of annoying but usually necessary limits to individual and
corporate autonomy so that pursuit of power and profit may not be
so unrestrained as to expose others to detriment. A lawyer with an
eye to the common good can begin to form a different vision: the
law itself is an expression of our relationships in a community. 05

the shareholders). While these statutes were enacted as an anti-takeover device, the
application would seem to be "without limitation" to this context.

104. See, e.g., PRINCIPLES OF CORPORATE GOVERNANCE, supra note 97, at § 2.01
cmt. (f) (1994) ("Short-term profits may properly be subordinated to recognition that
responsible maintenance of [interdependencies on various relationships] is likely to
contribute to long-term corporate profit and shareholder gain. The corporation's
business may be conducted accordingly."); Solomon, supra note 102, at 19 ("The mak-
ing of money pure and simple is not the culmination of business life."); CENTESIMUS

ANNUS, supra note 102 (profitability is not the only indicator of a firm's condition);
see also Caryn L. Beck-Dudley, No More Quandaries: A Look at Virtue Through the
Eyes of Robert Solomon, 34 AM. Bus. L. J. 117, 126 (1996) (arguing that the most
damaging aspect of "amoral" views of business is the perception that making money is
the ultimate achievement).

105. For these insights, I am indebted to Maria Voce, an Italian lawyer who is stud-
ying the relationship between the person, the community and the law. See Maria
Voce (1996) (unpublished manuscript on file with the author); see also LUBAN, supra
note 22, at 31 ("[F]air laws are a community's effort to realize its purposes, arrived
through accepted political processes. Out of solidarity with your fellows, without
which no community can exist, you ought to go along with generally beneficial laws.
To disobey or manipulate such laws for your own benefit - say, by hiring an instru-
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Just as the essence of my nature as a person is to have as my chief
end the common good, to work to maintain the community, the
essential nature of a corporate entity, its "truest" good, unfolds in
relationships of mutual respect and cooperation with the commu-
nity - in the internal relationships with employees, managers, di-
rectors and shareholders; and in the external relationships with
consumers and the public. °6 A lawyer with an eye to the common
good works to understand the ways in which the law expresses the
nature of these relationships, and how it applies to business deci-
sions, for the ultimate good of the business entity.

This image is painted in broad strokes. Any discussion of its ap-
plication would start with a flurry of questions and comments
about institutional competence. Nonetheless, it can function as a
springboard for moving beyond the perception that the client is
"harmed" by an effort to consider the common good.

How might these principles come into play? And what about
when a corporate representative is not convinced there is "no ulti-
mate split" between it's own self-interest and a broader vision of
the public good? Take the hypothetical discussed in the previous
section. 10 7 Lawyer Lana represents a retail clothing chain that is
negotiating a contract with a foreign manufacturer that employs
twelve-year-old children who are paid five cents an hour. The pov-
erty in the area surrounding the factory is extreme. There are cur-
rently no legal restrictions on the import of clothing manufactured
by child labor. May Lana bring to bear her visions of the common
good in advising the client about the terms of the contract?

Moved by an obligation to bring considerations of the common
good to bear on her legal work, Lana seeks out the extent to which
the corporation may take ethical and moral principles into consid-
eration without violating the duty to the shareholders to maximize

mentalist lawyer to find loopholes in the law - insults that solidarity ,and is disre-
spectful of your fellow citizens and their collective purposes.").

106. See Kagan & Rosen, supra note 68, at 438-39 ("Corporate managers, operating
under time pressure and intra-corporate rivalries, sometimes fail to consider the full
economic and moral implications of their decisions. Sometimes they miscalculate the
risks entailed in corporate action or inaction, misperceive the motives or the justice-
claims of actual or potential adversaries. In such cases, lawyers might speak for the
'true' economic interests of the corporation, as against the perceptions of particular
managers. Moreover, because corporate systems for ensuring compliance with regu-
latory and liability laws are always vulnerable to slippage and erosion, opportunities
exists for lawyers to take the initiative in devising and lobbying for programs to bol-
ster existing corporate safety, environmental protection, and antifraud
mechanisms.").

107. See discussion supra at p.1089.
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profits. Her job here is difficult because she does not have a clear
legal hook, such as import restrictions, on which to hang her hat.
The corporate entity would have been more amenable to consider-
ing clear-cut legal restrictions. While there are not yet definite re-
strictions and liabilities, she has heard rumblings of a class-action
suit against various manufacturers on behalf of the foreign work-
ers,10 8 and of the near-future possibility of government restrictions
and regulation. Lana informs the client of these risks. Because she
is a good lawyer who is attentive to the whole gamut of legal risks,
she would have advised the client of these possibilities regardless
of her concern for the common good.

The client seems willing to risk a potential class action, and pro-
poses a clause to renegotiate the contract in the event of significant
changes in import regulations. Lana does not stop here. She is
aware that other clothing manufacturers have received significant
positive press for agreeing to monitor and enforce child labor stan-
dards in the foreign factories with which they have contracts.10 9

Lana highlights this as an example of how it could be in the manu-
facturer's "enlightened self-interest" to agree to a similar compli-
ance program. The manufacturer seems somewhat interested, but
not yet moved.

At this point, how far can Lana push the ethical and moral con-
siderations? This is the hard question. The dynamic will depend a
great deal on the relationship she has with the client's representa-
tive, her status in her own firm and the client's representative's sta-
tus within the corporate entity. If both Lana and the client's
representative are relatively powerful within their own organiza-
tions, there would be much more potential for a frank and open
conversation along the lines of Elihu Root's advice: "The law lets
you do it, but don't .... It's a rotten thing to do.""' If the client
still wants to-go ahead with no consideration of the problems of
child labor,' and if Lana's conscience is not satisfied with having
raised the issue and having attempted to convince the client, she

108. See William Branigin, Top Clothing Retailers Labeled Labor Abusers; Sweat-
shops Allegedly Run on US. Territory, WASH. POST, Jan. 14, 1999, at A14 (reporting
class actions filed on behalf of foreign garment workers).

109. See Lisa Brennan, Rights Committee Gets Results, NAT'L L.J., Jan. 25, 1999, at
B7.

110. RALPH NADER & WESLEY SMITH, No CONTEST: CORPORATE LAWYERS AND
THE PERVERSION OF JUSTICE IN AMERICA XVi (1996) (quoting Elihu Root, as attrib-
uted by Archibald Cox).
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may consider withdrawing rather than lending her legal services to
the implementation of the client's goals."'

The problem is by no means simple - there is a real conflict;
both the religious lawyer and the corporate client face tough deci-
sions. But it is important to note that the decisions are driven
neither by the lawyer's rules of professional ethics nor by the cli-
ent's principles of corporate governance. Neither set of rules
stands in the way of bringing considerations of the common good
to bear on the decision-making process. Instead, a real barrier to
such considerations may be the institutional structures of large
businesses and large law firms.

There are several very practical obstacles to deliberating with
corporate clients about the way in which their business decisions
may impact the common good. Because of the structure of large
corporations, often by the time outside law firms are consulted, ba-
sic decisions about corporate objectives have already been made.11 2

Large businesses typically do not perceive outside counsel as an aid
to deliberation about goals, but rather as a tool for implementation
of already set goals." 3 Thus, the relationship between corporate

111. See MODEL RULES Rule 1.16(b)(3) (stating that a lawyer may withdraw from
representing a client if: a client insists on pursuing an objective that the lawyer consid-
ers repugnant or imprudent).

112. Gordon, supra note 47, at 277 ("Corporations notoriously draw sharp organi-
zational boundaries between themselves and outsiders, reinforced by blood-bonds of
loyalty that produce tremendous stress and dissonance in employees trying to play the
double-agent's game of serving both the social norms of their professions and com-
pany policies."); Kagan & Rosen, supra note 68, at 427 (discussing hypothesis that
lawyers act as independent and influential counselors: "In dealing with larger corpo-
rate clients who have an intelligent and competent management team, I am often
faced with decisions which have already been made and asked to support them with
legal authority or to make suggestions for minor modifications to meet the require-
ments of existing law"); Abram Chayes & Antonia H. Chayes, Corporate Counsel and
the Elite Law Firm, 37 STAN. L. REV. 277, 298 (1985) (describing the role of a corpo-
ration's general counsel, which narrows the function of outside firms: "The law firm
tends to become an executor of the general counsel's instructions, with decreasing
scope for originality or independent judgement").

113. KRONMAN, supra note 6, at 276 (Many large companies "have become more
discriminating consumers of outside legal services - more inclined to shop around
and to compare the costs and benefits of contracting such work out before deciding
which (if any) outside firm to hire."); Kagan & Rosen, supra note 68, at 429 ("Grow-
ing sophistication among clients has tended to relegate professionals to narrower and
more technical roles .... Large firms lawyers ... seem to have willingly adopted a
professional ideology that suggests that the lawyer should not be independently influ-
ential, but rather a technically adept specialist who tells the corporate manager, 'here
are the legal risks, you make the decision."'); id. at 433 (discussing one attorney's
sense that "even the lawyers in firms which can ... be seen as being quite powerful
are generally powerful because they choose to serve (in a relatively efficient and pow-
erful manner) forces which are themselves socially and economically powerful");
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clients and outside firms is such that it gives "clients little reason to
ask for the lawyers' deliberative advice, and the lawyers themselves
limited experience in providing it. 11 4 Kronman describes the ways
in which "[1]arge firms have made a conscious effort 'to cultivate
the specialized skills base' needed to attract corporate clients.., by
encouraging their lawyers to acquire greater expertise in narrower
fields" and "by developing . . . 'a set of structured relationships
between specialists in different fields and with different client ba-
ses-coordinated teams that permit these firms to offer their cor-
porate clients a wider range of increasingly specialized
services.""'1 5 Thus, lawyers may have the sense that issues of social
significance rarely come up. 116 Or, if they do come up, they may
not see them.117

The icing on the cake is the internal structure of large law firms.
If a lawyer has the sense that a client's goals are repugnant to the

Rhode, Professionalism Problem, supra note 18, at 298-99 ("Corporate clients today
appear more likely to shop for representation on particular matters, rather than to
build long-term relationships with firms that supply representation for most needs.
As private practice becomes more competitive, specialized, and transactional, lawyers
face intense pressures to satisfy clients' short term desires at the expense of other
values. Without a stable relationship of trust and confidence, it is risky for counsel to
protest unreasonable demands or to deliver an unwelcome message about what legal
rules or legal ethics require."); KRONMAN, supra note 6, at 277 (noting a shift from
"comprehensive and enduring retainer relationships towards less exclusive and more
task-specific ad hoc engagements"); id. at 288 ("[T]he more the relationship approxi-
mates a one-time encounter between strangers, the more difficult it becomes for a
lawyer to provide deliberative assistance ... in a dependable way ... [t]he more the
lawyer's help is likely to be of an exclusively instrumental sort") For the flip side of
this argument, see Gordon, supra note 47, at 287 ("[C]ompanies now less often retain
the same firm to represent all their interests than they did fifteen years ago, and more
often spread legal business, discrete deals or lawsuits among several firms. A law firm
thus has less to lose if one of its lawyers risks offending a client by the advice she gives
of public positions she supports.").

114. KRONMAN, supra note 6, at 290.
115. Id. at 275-76. See also Robert L. Nelson, Ideology, Practice and Professional

Autonomy: Social Values and Client Relationships in the Large Law Firm, 37 STAN. L.
REV. 503, 537 (1985) ("The vast majority of tasks that lawyers in these firms perform
turn on technical matters involving parties of roughly equal status and resources ....
The social questions of our time simply do not come up frequently in large-firm
practice.").

116. Nelson, supra note 115, at 538 ("The notion that lawyers struggle with clients
over fundamental questions about the common good is simply wrong. Occasionally
they will be faced by the dishonest or crooked client, and I do not mean to suggest
that this presents trivial problems. But in general, large firm lawyers strive to maxi-
mize the substantive interests of their clients within the boundaries of legal ethics.").

117. See KRONMAN, supra note 6, at 288-89 (As large firm practice becomes more
transactional and specialized, "[o]ne important consequence is the decrease in the
ability of any single lawyer to see a client's problem as a whole and to address all the
issues it presents.").
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common good, the ultimate power is to be able to show this client
to the door.118 Most lawyers in large law firms, even junior part-
ners, hardly ever have that power in their hands.

If a lawyer lacks power, of what use is a vision of the common
good? Even if for structural reasons it may not become a part of
direct conversations with clients, it can inform internal discussions
with colleagues about proposals, strategies for negotiation and
drafting. For some, it is useful to keep the vision alive for the fu-
ture, which may bring more substantial contact with the client or
an in-house role involving developing policy or insuring
compliance. 119

Recruiting is another sensitive spot where a vision of the com-
mon good can impact a law firm's decisions whether or not to rep-
resent certain clients. For example, some surmise that what
prompted Covington & Burling to withdraw from representing the
government-owned South African Airways was pressure from the
elite law students it was trying to recruit.12° Law students should
not underestimate the impact they can have on these kind of
decisions.

V. On Being a Person Who is a Lawyer at a Big Firm
Doing Litigation

Litigation poses particular problems, because in a certain sense
"an advocate begins his work only after his client's objectives have
been set.' 1 21 It seems there is very little room for deliberation
about the common good: "[A]n advocate is the representative of a
particular interest in actual or potential conflict with others, and it

118. See Carter, supra note 12, at 930 ("For religious lawyers, the freedom to follow
God even into the practice of the profession is of first importance, and clients who do
not like it are free to shop for legal services elsewhere.").

119. See KRONMAN, supra note 6, at 309-11 ("[L]awyers working in house are more
likely to have a relationship that involves them in the client's day-to-day affairs and
therefore gives them the contextual knowledge on which real deliberative counseling
depends." However, in-house counsel's independent judgment may be more strained:
"the fewer the clients on whom a lawyer must depend for his livelihood, the greater
the pressure on him will be, in any given case, to conform his opinions to those of his
client despite the fact that his professional judgment recommends another view.").

120. Discussed in Simon, supra note 93, at 1130 n.99 (citing Morgan, Bad for Law-
yers, Bad for Lawyering, N.Y. TIMES, Oct. 11, 1985, at A35).

121. KRONMAN, supra note 6, at 146. See Nelson, supra note 115, at 532 ("Litiga-
tion presents practitioners with fewer opportunities for giving nonlegal advice ... the
reason is that litigation associates have little contact with clients, and by the time a
case is in litigation, it is too late to give nonlegal advice.").
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is not his duty to define the collective well-being of those involved
or to determine how it can be achieved. 122

As Kronman explained, this is an overstatement. Advocacy also
includes representing clients in the context of private negotiations.
In this context, in order to persuade the parties to agree, the lawyer
must identify the opportunities for improving the welfare not only
of her own client, but also the welfare of the other party. 123 But if
settlement and negotiation are out of the picture, is there any room
for a litigator to bring to bear considerations of the common good?

Just as corporations generate profits not in a vacuum, but in the
context of a set of relationships, advocacy is also not in a vacuum.
As Kronman described, "[a] lawyer arguing before a judge who is
responsible for maintaining the well-being of the law must himself
become a master of analysis from the judicial point of view, for
otherwise he will not know what to say to advance his client's
cause."' 124 The most effective advocacy will be able to empathize
with the judicial perspective of the good of society and the internal
development of the law. "[T]o be a connoisseur of judging is not
simply to know more about adjudicating than others do. It is also
to be positively disposed toward its internal good, to possess in
some measure a judicial concern for the good the law aims to se-
cure."'125 Of course, judges, lawyers and clients will often have dif-
ferent and conflicting interpretations of what the "good" might be
in any given case. But the most effective advocacy will be framed
in terms of the "good," not just in terms of a client's narrow
interests.

In the context of litigation, concern for the common good would
presume a certain level of complexity. Lawyers probably will not
face an anguished moral decision every ten minutes. 26 It does not

122. See id. at 147.
123. See id. at 152.
124. Id. at 149.
125. I.d. at 150 ("An advocate who hopes to make persuasive arguments to judges

must thus himself share, to some degree, the civic-minded concerns of the judges
before whom he speaks."); Simon, supra note 93, at 1122 (quoting John W. Davis'
"cardinal rule" of advocacy: "Change places (in your imagination of course) with the
Court." The Argument of an Appeal, 26 A.B.A. J. 895, 896 (1940)).

126. Matasar's warning against being a constant "whiner" is good advice: "Consis-
tent refusal to attend to even the most mundane matters within [the] practice because
they are offensive to one's moral views is arrogance of the highest order. To find
immorality in everything others do is to label them, to treat them as moral inferiors,
and to assure that they will feel under attack. One who is set to challenge the status
quo within the practice cannot fight every practice, every position, every action re-
quested. Instead, one must mix humility with common sense, fight only the battles
that are critical to good moral lives, and criticize with care. Such strategic challenges
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mean that every time a plaintiff comes knocking on the door, I
would advise the client to open the corporate coffers. Rather, it
would mean struggling with issues such as whether litigation is the
best way to resolve certain social problems; in certain circum-
stances, the answer to this question may lead to "zealous" advo-
cacy. It may mean struggling with the problematic "public good"
questions that can arise from the interaction between litigation and
lobbying.

What would this principle look like in practice? Consider a
"worst case" scenario-a lawyer who might think she is most justi-
fied in saying, "I have no power, there is nothing I can do. '127

Shelby is a first year litigation associate at a very large firm that
provides legal services to large corporations. Her day to day
legal work consists of very specialized and technical research as-
signments, a hand in drafting sections of motions and briefs, and
sporadic cite-checking colleagues' briefs. Her only contact with
the corporate client is that occasionally one of her research
memoranda winds its way to inside-counsel's desk. Occasionally
she helps with depositions and fact gathering, which brings her
into contact with witnesses, other lawyers, and opposing coun-
sel. Shelby is deeply religious. In fact, because of her religious
convictions, she feels obligated to examine the impact her work
has on the common good. Would this religious conviction have
any application to Shelby's day-to-day work?

What are Shelby's possibilities? On one hand, it is unlikely that
she will be included in conversations of substance about corporate
decisions that could influence the common good. On the other
hand, she is working within the context of a set of relationships:
internal conversations with her colleagues, communications to the
court through briefs and motions, and some contact with other law-
yers and opposing counsel. In each of these contexts Shelby can
bring to bear her concern for the common good.

At some point Shelby's religious views may require her to make
a relatively substantial decision about whether to participate in
representing certain clients. Shelby's firm represents a large corpo-

bolster credibility and assure that a protest will be taken seriously." Matasar, supra
note 67, at 985.

127. See Rhode, Professionalism Problem, supra note 18, at 307 (quoting Benjamin
Sells, Lawyers Aren't as Trapped as They Think, S.F. DAILY J., Sept. 12, 1994, at 5
("Many lawyers seem never to have even entertained the idea that they could actually
do something about how law is practiced. A more typical approach seems to be for
lawyers to... become focused primarily on their self interests.., and live their work
lives with a kind of up-and-out fatalism.").
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rate client that continues to produce and profit from products that
she concludes, based on religious and social reflection, contribute
nothing to the common good and actually harm individuals and
society. Assisting in this enterprise, even in the most mundane
tasks, would provoke in her a crisis of conscience. For Shelby, this
decision probably will be among the easier ones. Her firm is smart
enough to have a "conscientious objector" policy, based on which
she may simply refuse assignments which she finds morally offen-
sive and refuse to work for certain clients on the same grounds.
The firm has a large enough client base such that Shelby can be
easily integrated into other work.

Generally, being a junior litigator with an eye to the common
good will most often entail much smaller decisions and gestures -
honesty, personal integrity and a sense of humanity in the day-to-
day tasks of research, gathering and analyzing facts and drafting
pleadings and briefs. "The good lawyer does care about the sound-
ness of the legal order." '128 On one hand, a certain "humility" is
helpful in light of the steep learning curve in many specialized ar-
eas of the law and the fact that there is much to learn about the
practice. But while corporate practice does lead to a certain com-
plex understanding about the nature of social relationships, an
openness to learning in this context does not necessarily require a
"deep humility" about personal values, or a constant "reinvestiga-
tion" of most cherished beliefs in light of a particular corporate
client's goals. 129

In fact, a refusal to constantly "reinvestigate" her values in light
of a client's goals may be Shelby's shortcut to a mature understand-
ing of what it means to be a good lawyer and an effective litigator.
For example, Shelby may receive an assignment from a partner:
"Find me a case that supports this proposition." After hours in the
library and perusing cases on line in an effort to untangle the law in
that particular area, she is convinced that no such case exists and
that the proposition is completely contrary to the existing law. She
faces a decision: try to please the partner who would really like
that case by attempting to construct something based on fuzzy
dicta, or simply deliver the bad news? Honesty, professional integ-
rity and her duty of candor to the court 130 lead Shelby to deliver
the bad news.

128. KRONMAN, supra note 6, at 145.
129. Cf. Matasar, supra note 67, at 983.
130. See MODEL RULES Rule 3.3(a)(3), Candor Toward the Tribunal ("[A] lawyer

shall not knowingly fail to disclose to the tribunal legal authority in the controlling
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Shelby will probably quickly discover that this is actually what
senior lawyers hope for and expect from junior associates. Perhaps
part of the reason why lawyers have the reputation for bending and
manipulating the law beyond recognition stems not from the prac-
tices of more experienced lawyers, but rather from the fears and
misperceptions of junior lawyers. Teresa Stanton Collett's story
about one of her first assignments is telling. One of the firm's cor-
porate clients had asked about its ability to do something, and the
partner was unsure about the law. Upon receiving the assignment
Collett asked, "I need to know what the client wants to do, in order
to construct an argument that it can do what it wants." The partner
responded:

Teresa, our job is to find out if the law requires the client to act a
particular way. If there is no clear answer under the law, then
you must consider the issues the cases identify as important, as
well as what your own sense of right and wrong tells you. That
is how we decide what advice to give to our clients. This client
has been with the firm a long time, and it deserves the best judg-
ment we can give - not merely permission to do whatever it
wants.13 1

Shelby may even be rewarded for her refusal to be a "yes man."
Her respect for the "internal good" of the law may be appreciated
as a sophisticated, responsible, fully engaged contribution to the
legal analysis or advice.

In the pressure cooker of getting a brief out, this approach may
not always be welcomed. For example, in the process of cite-
checking a brief Shelby may find that a certain case does not ex-
actly support a certain legal proposition. After an open-minded
discussion with a more senior colleague about what the case means,
she may still be convinced that it would be unfair or inaccurate to
cite that case for that proposition. She has little power in her
hands but she can appeal to her own reputation: "This case does
not stand for that proposition. If you decide to leave it in, then

jurisdiction known to the lawyer to be directly adverse to the position of the lient

131. Teresa Stanton Collett, To Be a Professing Woman, 27 TEX. TECH. L. REV.
1051, 1053 (1996); see also GLENDON, supra note 11, at 72-3 (describing a partner's
reaction when Glendon asked how to respond to a deputy's suggestion that she
"make it worth his while" to process a replevin order: "Tell the cretin that Mayer,
Freidlich does not pay public servants for doing jobs that they are already paid by the
taxpayers to do"); Stewart Macaulay, Control, Influence, and Attitudes: A Comment
on Nelson (Symposium on the Corporate Law Firm), 37 STAN. L. REV. 553, 559
(1985) ("[G]ood lawyers seldom will be forced to concede, even to themselves, that
corporate clients want to break the law.").
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take my name off the brief" - if her name was to go on the brief in
the first place. She does the same when she encounters factual ac-
counts that seem exaggerated to the point of unfair distortion.

Shelby would not necessarily need a religious vision of the com-
mon good to arrive at this understanding and application of her
professional obligations. But in moments of pressure, of choosing
between what they might be able to get away with and what is
right, a religious vision of the common good may help Shelby tena-
ciously stick to her principles.

But Shelby's religious vision of the common good brings her be-
yond faithfulness to her professional duties under the ethical codes.
Shelby asks herself tough questions when she encounters argu-
ments that could be legally correct but repugnant to a sense of so-
cial responsibility. She makes an effort to point out the problems
with these arguments. She feels this is a helpful contribution to
effective advocacy, because if the analysis bothers her, it may also
bother the judge or the jury. She refers to her own sense of per-
sonal shame: "If you keep this line of analysis in, I am embarrassed
to be associated with this firm." She sees that these comments oc-
casionally move internal conversations toward a more complex and
sensitive analysis of the issues.

Like Teresa Stanton Collett, Shelby may meet supervisors and
colleagues who strive to consider the common good in their inter-
actions with clients, the court and other lawyers. Some act this way
because of religious conviction, others out of a sense of human de-
cency and still others because this is their understanding of what it
means to be a good lawyer. Shelby watches these lawyers care-
fully, and tries to work with them as much as possible. With certain
supervisors and colleagues, she is able to build up enough of a rela-
tionship of trust such that she can encourage them to talk with her
and with others more openly about why they act the way they do.
With those ho become her friends, she occasionally steers the
lunchtim6 conversation in the direction of this topic.

In the process of corporate defense work, Shelby encounters
many complex and painful situations in which people have been
hurt. In an attempt to deal with these facts on a day to day basis,
Shelby notices that in conversations with colleagues, it is easy to
grow cold or even resort to a certain dark humor. With an eye to
the common good, she gently reminds her friends that there are
human beings involved.

In dealing with opposing counsel, particularly in cases that have
been dragging on for years, Shelby encounters a certain "trench
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warfare" mentality. 132 She tries to understand the tensions in-
volved, but also sees how the approach can generate needless con-
flict and expense. Every so often she suggests, "Why don't we just
ask them nicely." At times this provokes laughter or comments
about her hopeless naivet6, but she notes that occasionally it
changes the tenor of the conversation, and at times even the
approach.

In comparison with the big picture of what seems to make Cor-
porate America tick, Shelby's small gestures of honesty and civility
may seem insignificant. But they are not. They stand as an impor-
tant critique that may generate deeper discussions about the law
firm culture and its interaction with the business culture. Depend-
ing on Shelby's style, certain "no's" said with conviction, courage
and care for the common good and for all the people involved in
the discussion, will be taken not as whining, but rather as openers
for deeper reflection. With time, deeper reflection may lead to
deeper relationships - even to the point of developing into a com-
munity of people who are concerned about the common good.
Such a community, even if small, is a powerful seed for change.

Not everyone will understand. One day Shelby converses with a
colleague at the coffee machine about whether they should use in
an outline for an argument the economic theory "if everyone is
responsible then no one is responsible." As they walk down the
hallway, she asks her colleague, "Can I ask you a question, as a
person? Doesn't that theory bother you, as a person?" The re-
sponse: "That's just because you didn't understand what I was
talking about." Right then and there she cannot come up with a
snazzy legal argument why they should not use that theory in the
analysis. All she can think of is that if the analysis offended her
"regular person" sense of morality, then it might be a non-starter
with a jury. But that conversation never arrives to the point of
discussing, "If everyone is responsible then I am responsible too."

132. Certain scenes in the movie Babe can be an allegory of how lawyers in oppo-
site camps sometimes deal with each other. The scene where the sheepdog is trying to
extract important information from the sheep about the pig Babe's role in an incident
that led to the death of one of the sheep is particularly telling. As the sheepdog faced
the flock, the narrator explained: "Fly [the sheepdog] decided to speak very slowly,
for it was a cold fact of nature that sheep were stupid, and no one would persuade her
otherwise." And in turn, "The sheep spoke very slowly, for it was a cold fact of na-
ture that wolves were ignorant, and nothing would persuade them otherwise." The
effectiveness of the little unprejudiced pig's alternative approach can be a sign of hope
and encouragement. See BABE (Universal 1995).
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Shelby may risk more than being misunderstood. Her "civil dis-
obedience" could be perceived as "whining" which some predict is
"guaranteed to marginalize [you] within the workplace."' 33 If she
keeps it up, she could be risking her long-term career within the
firm. As Deborah Rhode observed, "Where legal partnerships en-
tail lifetime commitments, senior attorneys will understandably be
wary of advancing anyone who might have difficulty 'getting along'
with colleagues or clients. "134

Shelby need not have a sense of religious conviction to take the
risks that she does. But it helps, especially when her decisions may
involve the potential for being marginalized, and ultimately re-
jected. Religion "moves people to give their lives' 1 35 - for not to
take the risk is to let go of what it means to be a person. In the
balance, these risks also make sense when Shelby keeps an eye to-
ward the future. Today she is a junior litigation associate. Eventu-
ally she may assume a position of responsibility, whether as a
partner, as in-house counsel, in government service, or in another
area of the public sector. She may find herself making decisions or
participating in a decision-making process that will have a more
direct impact on the larger community. She may be expected, or at
least allowed more room, to bring to the decision-making process
concerns for the common good.

But if concern for the common good is squelched for years, it is
unrealistic to expect that it suddenly will surface once a person is
vested with more responsibility. Tunnel vision and working with
blinders to the big picture can easily become a habit with drastic
consequences. Like Jiminy Cricket, who keeps walking in the
other direction so long as Pinocchio ignores him,136 a lawyer who
fails to keep before her the impact her work and her advice have
on the common good runs the risk that the voice of her conscience,
ignored for too long, will become softer and softer, and eventually
inaudible. A lawyer who does keep before her the impact her legal
work has on the common good and who does speak up when con-
cerns arise keeps her conscience alive and exercised. A conscience
that is alive and exercised is an important tool, not only for the
present, but also for the future. 137

133. Matasar, supra note 67, at 985.
134. Rhode, Ethical Perspectives, supra note 22, at 636.
135. Griffin, supra note 94, at 1268 (quoting Jacob Neusner, The Theological Ene-

mies of Religious Studies, 18 RELIGION 21, 24 (1988)).
136. See PINOCCHIO (Walt Disney Pictures 1940).
137. Practically, if during her waking hours a lawyer's only point of reference is the

law firm, it may become increasingly difficult to stay attentive to the voice of her
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Conclusion

Many have described the woes of the legal profession, and the
search for new paradigms. The search party is out for the source of
a "[c]ritical mass of men and women with the right stuff to seize the
opportunities and avoid the pitfalls in the current situation. 138

Could a part of this "critical mass" be found in men and women
with a religious vision of the human person and the common good?

Anthony Kronman observed that to resolve the current crisis in
the profession, "What is mainly needed is will - a renewed com-
mitment to this ethic and the courage to make the sacrifices it de-
mands. The key to restoring the profession's failing sense of
identity is thus not some new set of refined intellectual techniques
.... The crucial factor is resolve: the ability to make and stand by
a commitment to serve the public good.' '1 39

Given the overwhelming disincentives to make and to stand by a
commitment to serve the common good, what will be the source of
this resolve? Who possesses "the boldness to make a break with
the reigning paradigm"? 4 ° In short, who has the guts? Perhaps
the time has come for the profession to recognize a hidden source
of will, strength and resolve to make and to stand by a commitment
to serve the common good: lawyers who are inspired by religious
vision, strengthened by religious experience, and willing to act on
this vision.

conscience because of having lost touch with the communities of family and faith
which nourish values and a sense of the common good. Oliver Wendell Holmes's
advice to the "Society of Jobbists," those who wished to avoid the trap of "business
becoming your master and an end it itself," to those who wished to remain "conscious
of ulterior ends," included "strictly controlled" working hours: "for five days alone
will it labor, and the other two are all the members' own." GLENDON, supra note 11,
at 93, 95-6. But not all associates would join the club. See, e.g., Rhode, Professional-
ism Problem, supra note 18, at 309 n.148-49 (discussing Walt Bachman's Law v. Life
account of how associates flocked to other firms when his firm attempted to freeze
both salaries and hours).

138. GLENDON, supra note 11, at 286.
139. KRONMAN, supra note 6, at 365.
140. See GLENDON, supra note 11, at 287.
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