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principles can, in some instances, be employed to constrain dis-
criminatory conduct that harms black student-athletes. In addi-
tion, these principles provide a basis for imposing affirmative
obligations on universities and colleges to promote the academic
interests of African-American student-athletes. The discussion
that follows proposes that, of these principles, the duty of good
faith and fair dealing holds the most utility for providing the basis
for a common law antidiscrimination norm.

Despite the revered position of the notion of freedom of con-
tract in our legal jurisprudence,346 this freedom has never been ab-
solute.347 In contrast to the late Nineteenth Century, during which
classical contract was dominated by notions of individualism and
personal autonomy,38 the idea of freedom of contract should now
be understood as "sensitive both to individual autonomy and to the
limitations placed on that autonomy by the social environment in
which individuals are situated."' ' 9 In attempting to achieve this
balance, common law principles have been employed to limit con-
tractual freedom for reasons ranging from public policy to restraint

Freedom of Contract: Employment, Housing and Credit Transactions (Part I-Employ-
ment), 26 S. DAKOTA L. lnv. 259, 298 (1981) (criticizing the socialization of contract
law occasioned by antidiscrimination laws and the constraints on freedom on contract
mandated by the good faith doctrine and other developments in contract law).

346. See Note, The Antidiscrimination Principle in the Common Law, 102 HARv. L.
Rav. 1993, 1994 (1989) ("Freedom of contract, as embodied in our common law, is
one of the most revered liberties of our legal culture"); see also Richard A. Epstein,
In Defense of the Contract at Will, 51 U. CH. L. REv. 947, 953 (1984) (arguing that
freedom of contract is a fundamental aspect of individual liberty on an equal footing
with freedom of speech or the freedom to select marriage partners); FRJEDRICH KWS-
LER, GRANT GLMORa AND ANTHONY T. KaoNmAn, CoNmTcrs: CASES AND
MmATEuALs 7 (1986) (noting it was during the formative years of classical contract
theory that "the principle of freedom of contract established itself as a paramount
postulate of public policy"); Steven J. Burton, Racial Discrimination in Contract Per-
formance: Patterson and a State Law Alternative, 25 HARv. C.R.-C.L. Rlv. 431, 434
(1990) (stating the law of contract continues to be based on the idea of freedom of
contract).

347. The Antidiscrimination Priciple in the Common Law, supra note 346, at 1993;
KESSLER ET AL., supra note 346, at 9 (quoting Pound for the proposition that "there
never has been in our law any such freedom [of contract] as they [i.e., the advocates of
doctrinaire liberalism] postulate").

348. Williams, supra note 325, at 191, KESSLER aT AL., supra note 346, at 6-7.
349. Burton, supra note 346, at 447 (modem conceptions of freedom of contract

limits personal autonomy through the incorporation of values arising from the social
environment in which individuals are situated); Williams, supra note 325, at 194 (con-
tract has evolved into a regime which recognizes that social responsibility and moral-
ity constrain personal autonomy); Liebergesell v. Evans, 613 P.2d 1170, 1176 (Wash.
1980) (modem contract law interprets freedom of contract as "acknowledging the
parties' duty to deal in good faith with one another").
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of trade to unconscionability.50 Included within these principles is
a common law antidiscrimination norm, the "duty to serve. '351

Courts historically employed this concept as a means of disallow-
ing private racial discrimination in discrete situations.3 -2 Pursuant
to the duty-to-serve doctrine, "public service companies ' 353 are re-
quired to serve the public without discrimination. 3 4 In the context
of the duty-to-serve, constraining individual autonomy and free-
dom of contract grows out of concern for the vulnerability of some
individuals to the unreasonable exercise of discretion by private
entities. 355 Thus, the "duty-to-serve limits the contract and prop-
erty rights of the public service company, and creates a common
law basis for disallowing discrimination on racial grounds."356

The significance of the duty-to-serve doctrine is two-fold. As al-
luded to above, the doctrine illustrates the use of notions of social
responsibility to constrain personal autonomy. The doctrine limits

350. See KESSLER ET AL., supra note 346 (identifying the willingness to deny en-
forcement of contracts contemplating crimes and contracts in restraint of trade as
illustrations of common law limitations on the freedom of contract principle); Burton,
supra note 346, at 451 (identifying the unconscionability and good faith doctrines as
two of the more prominent developments in contract law which are antithetical to
classical notions of freedom of contract); Williams, supra note 325, at 195 (promissory
estoppel clearly reflects contract doctrine which has evolved toward greater social
responsibility).

351. See generally The Antidiscrimination Priciple in the Common Law, supra note
346, (discussing in detail the duty to serve principle as a well established illustration of
a common law antidiscrimination norm).

352. See, eg., Odom v. East Ave. Corp., 34 N.Y.S.2d 312, aff'd, 37 N.Y.S.2d 491
(1942).

353. Public service companies are persons or business enterprises which engage in a
public calling. The Antidiscrimination Priciple in the Common Law, supra note 346,
at 1993; Williams, supra note 325, at 202.

354. The Antidiscrimination Principle in the Common Law, supra note 346, at 1995
(citing to De Wolf v. Ford, 86 N.E. 527, 530 (N.Y. 1908)).

355. The Antidiscrimination Principle in the Common Law, supra note 346, at 2001.
Iwo rationales have been offered for this doctrine which restricts personal autonomy
by removing the freedom of certain individuals to select with whom they will enter
into a bargain. The duty-to-serve doctrine is thought to have been developed to re-
spond to the monopoly power exercised by those engaged in public callings. Id. at
1995. "A situation of virtual monopoly... require[s] more protection to ensure that
merchants would deal fairly with each individual." Id. The second rationale is pre-
mised on the view that "by affirmatively electing to hold herself out as serving the
general public, a person consents to the imposition of a duty to serve all members of
the public without distinction." Williams, supra note 325, at 203.

356. The Antidiscrimination Principle in the Common Law, supra note 346, at 2002.
One commentator emphasizes the significance of this common law antidiscrimination
norm notwithstanding the existence of antidiscrimination laws. "Given the difficulty
of proving intent and the subtleties of racial discrimination, plaintiffs often find" the
intent to discriminate burden present in Section 1981 and other laws impossible to
meet. Id. at 2008.
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the "right of certain parties to choose the persons with whom they
contract. '35 7 Further, the duty-to-serve doctrine is significant to
the extent that it constitutes a common law antidiscrimination
norm that limited the unreasonable exercise of contractual auton-
omy. 358 In this regard, the doctrine establishes the predicate for
the recognition at common law that parties have a reasonable ex-
pectation to be free from discrimination in the contracting
process.5 9

3. Good Faith as an Antidiscrimination Norm

In addition to the duty-to-serve doctrine, the good faith doctrine
constitutes another common law antidiscrimination norm with util-
ity for precluding overt and convert racial discrimination in the
performance stage of the contracting process. Commentators have

357. Williams, supra note 325, at 202.
358. The Antidiscrimination Principle in the Common Law, supra note 346, at 2010-

11; Williams, supra note 325, at 208 (arguing that the duty-to-serve doctrine demon-
strates common law recognition of the propriety of prohibiting discrimination in the
formation stage of contracts); but see, Burton, supra note 346, at 458-59 (noting that
the common law of contract developed no significant body of law addressing racial
discrimination in the contract process).

359. Williams, supra note 325, at 208.
The lawful performance doctrine has also been identified as an emerging common

law contract principle which could be used to combat discrimination in contracting.
Burton, supra note 346, at 434 (1990). Professor Burton describes the lawful perform-
ance doctrine as follows:

The lawful performance doctrine reflects the fact that some statutes create
reasonable expectations on the part of contract parties concerning the duties
of their contract partners in the course of contract performance. These ex-
pectation and legal duties help to form the world of their contract no less
than those generated by statutes that only invalidate offending terms of an
agreement. The lawful performance doctrine permits the courts to use the
judicial power to coordinate common law and statutory law by circumscrib-
ing the world of a contract through the construction process. Consequently,
statutory duties can become contractual obligations generating legitimate
expectations, exposing the party who violates the relevant law to an action
for breach of contract.

Id. at 464-65.
Professor Burton proposed the use of the lawful performance doctrine as a means

of circumventing the Supreme Court's restrictive interpretation of 42 U.S.C. § 1981 in
Patterson v. McLean Credit Union as not covering discrimination in the performance
stage of the contracting process. See Williams, supra note 325, at 211-12.

Professor Burton's conceptualization of the lawful performance doctrine remains
significant notwithstanding the fact it is no longer necessary to fill the voids created in
Patterson. It represents one of few attempts to articulate an antidiscrimination norm
in common law contract. In addition, Professor Burton's notion that contractual ex-
pectations consist of a world of contract which excludes racial discrimination is rele-
vant to constructing an antidiscrimination norm premised on the good faith doctrine.
Burton, supra note 340, at 463.
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considered the use of the good faith doctrine as a basis for prohib-
iting overt discrimination in contractual performance.36 As will be
seen, however, greater utility may reside in use of the doctrine to
redress covert forms of discrimination in contractual performance.

In a recent article, Professor Neil Williams proposes use of the
good faith doctrine to prohibit overt forms of discrimination in the
contracting process. 61 Professor Williams lays the theoretical
foundation for his proposed antidiscrimination norm by arguing
that employing the good faith doctrine in this manner is consistent
with the evolution of contract law. 62 More specifically, he views a
common law antidiscrimination norm as an extension of a regime
of contract that does not operate independently of social and moral
considerations.363 Professor Williams proceeds to provide illustra-
tions (e.g., promissory estoppel, duty-to-serve and unconscionabil-
ity) of the extent to which modem contract law employs
community standards of decency and fairness to impose obligations
on contracting parties.36

Professor Williams' proposed use of the good faith doctrine as an
antidiscrimination norm hinges on his concept of the principle as
one that incorporates community standards of decency and fair-
ness. In this regard, he adopts a concept that views good faith as
an excluder of bad faith conduct.3 65 Proceeding from a bad faith

360. See generally Williams, supra note 325, at 228 (proposing that, of the common
law contract theories, the duty of good faith and fair dealing offers the greatest prom-
ise as a mechanism for attacking racial discrimination in the contracting process); Bur-
ton, supra note 346, at 464 n.116 (questioning the use of the good faith doctrine to
prohibit discrimination in contractual performance).

361. See generally Williams, supra note 325.
362. Williams, supra note 325, at 184, 207.
363. Id. at 194, 207.
364. Id. at 184, 193-207.
365. Id. at 214. The excluder formulation of the duty of good faith and fair dealing

was originally conceptualized by Professor Robert Summers. See Robert S. Summers,
"Good Faith" in General Contract Law and the Sales Provisions of the Uniform Com-
mercial Code, 54 VA. L. Rnv. 195 (1968). Professor Summers conceptualized good
faith conduct negatively by determining that such conduct is not in bad faith. Id. at
195-96. According to Summers, it is preferable that the good faith obligation not
have a specific meaning or meanings. Robert Summers, The General Duty of Good
Faith-Its Recognition and Conceptualization, 67 CoRNELL L. Rnv. 810, 829-30
(1982). In his view, any such effort to give the good faith obligation a positive mean-
ing would be unwise because it would provide little useful guidance and might unduly
restrict the scope of the doctrine. Id. Summers further explained as follows:

Good faith, then, takes on specific and variant meanings by way of contrast
with the specific and variant forms of bad faith which judges decide to pro-
hibit. From the cases it would be possible to compile a list of forms of bad
faith, with an opposite for each listed as the corresponding specific meaning
of good faith.

1995]
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concept of the good faith doctrine, Professor Williams concludes
that parties possess expectations that they will not.be treated in a
manner that offends prevailing community norms.366 Williams fur-
ther argues that notions of what constitutes good faith or bad faith
behavior are fluid in that they reflect "continually evolving com-
munity standards." 367 He concludes that ideas of good or bad faith
behavior are "free to reflect a maturing social conscience that rec-
ognizes racial discrimination to be inherently incompatible with
modem standards of decency, fairness, and reasonableness. Con-
sequently, practical reasoning mandates that it is time for racial dis-
crimination to be considered bad-faith behavior contrary to the
duty of good faith and fair dealing. '368

In short, the paradigm of good faith envisioned by Professor Wil-
liams for proscribing racial discrimination in the contracting pro-
cess finds its content in "community standards of decency, fairness,
and reasonableness. 3 69 Under this construct of good faith, parties
have a moral obligation not to discriminate in the contracting pro-
cess.370 Under this model, the good faith doctrine functions as the
legal mechanism for enforcing an implied moral obligation not to
discriminate.371  This moral obligation is derived from society's
condemnation of discriminatory conduct.372

Id.
366. Williams, supra note 325, at 214.
367. Id
368. Id
369. Williams, supra note 325, at 214.
370. Id. at 209.
371. Id As noted, above, Professor Williams argues that a moral obligation not to

discriminate represents an extension of society's recognition that certain moral obli-
gations, such as those found in sections 82, 83, 85 and 86 of the Restatement (Second)
of Contracts, are worthy of enforcement. Id at 209.

372. Id at 216-7. Professor Williams recognizes that some will criticize his morally
based conceptualization as creating too much judicial discretion and lacking of any
ascertainable standard which will circumscribe the implementation of "every 'vague'
moral requirement imaginable in the mind of a judge." I& at 217. For instance, he
notes that Professor Richard Epstein's argument that deploying common law contract
principles to prohibit racial discrimination is inappropriate since the state should re-
strain from efforts aimed at imposing standards of morality on its citizens. Id. at 216.
He also notes the concern of Professor Burton that a morally based conceptualization
of good faith is not sufficiently limited. Id at 217.

Professor Williams responds to these criticisms as follows:
[Mioral good faith and legal good faith need not necessarily be the same in
every instance. If a reasoned process of judicial inclusion and exclusion is
employed, racial discrimination can be recognized as being inimical to mod-
em standards of decency, fairness, and reasonableness without incorporating
wholesale the "Sermon on the Mount."

688
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Professor Williams' analysis provides a useful foundation for
constructing the good faith doctrine as a contractually-based an-
tidiscrimination norm. Indeed, the morally-based paradigm of
good faith envisioned by Professor Williams would seem to provide
a useful mechanism for prohibiting overt forms of discrimination
that defeat reasonable contractual expectations. This conclusion is
explained by the understanding that overt discrimination is
deemed by society to constitute morally culpable behavior. 3

It is unlikely, however, that a morally-based paradigm of good
faith will proscribe unconscious and subtle forms of racism, which
nevertheless manifest to subvert a party's contractual expectations.
As noted above, the morally based model of good faith presup-
poses that racial discrimination constitutes morally culpable and
offensive behavior. Therefore, overt acts of racial discrimination
would fall within its prohibitive parameters. Yet it remains unclear
whether unconscious racism is viewed by society as representative
of the sort of morally culpable behavior that offends community
standards of fairness and decency.374 This lack of consensus on the
moral culpability of unconscious racism casts doubt on the utility of
redress by a morally-based concept of good faith. In short, a mor-
ally-based paradigm of good faith may be ineffective in preventing
subtle, yet harmful, forms of racial discrimination. Consequently,
the viability of this paradigm of good faith to redress the harm to
student-athlete's academic interests resulting from unconscious ra-
cism may be limited.

An alternative formulation, not premised principally on commu-
nity standards of decency to give content to the good faith doctrine,
provides the foundation for a contractual antidiscrimination norm
adequate to prohibit unconscious racism. The linchpins of this for-
mulation are: proscribing conduct that undermines the reasonable
expectations of the parties to a contract, and requiring, where nec-
essary, parties to engage in cooperative conduct to promote those

Id. The precise contours of Professor Williams' "reasoned process of judicial inclu-
sion and exclusion" are unclear. He intimates, however, that the process should focus
on whether a party to a contract exercises his or her private autonomy in ways which
serve no legitimate business purpose and result in harm to others. Id. at 216-17.

373. See supra note 127.
374. See supra note 128 and accompanying text. It might be argued, however, that

unconscious racism has been sufficiently identified so as to place society on notice of
the adverse consequences flowing therefrom. Thus, at some point, moral culpability
can be inferred from the effects of such conduct. This in turn raises the issue of a
subjective versus an objective test for determining discriminatory intent. See Marti-
nez, supra note 30, at 602-603 (discussing objective and subjective standards for show-
ing discriminatory intent).

1995]
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expectations. As discussed below,* this concept of the good faith
doctrine would include another essential feature: emphasis on the
impact of a party's exercise of discretion, regardless of his motiva-
tion or intent, on the other party's reasonable expectations.375

When the express terms of the contract are either unclear or
omitted, a party may possess the power to determine or control the
actualization of their performance obligation.376 Thus, discretion
in performance refers to "one party's power after contract forma-
tion to set or control the terms of performance. 377 Accordingly,
good faith performance occurs when a party's exercise of discretion
is in pursuit of any purpose consistent with the opportunities the
parties reasonably contemplated at the time they entered into the
contract.378 Conversely, bad faith performance occurs when a
party uses discretion in a manner inconsistent with the essence of
the contractual relationship.379

Several courts have adopted this concept of good faith.3 0 For
example, in Centronics Corp. v. Genicom Corp.,381 the New Hamp-
shire Supreme Court addressed whether the defendant's conduct,

375. Varying conceptualizations of the good faith doctrine have been articulated.
The formulation, in which the doctrine functions to limit the exercise of discretion in
contractual performance, represents one such effort. The various attempts to give
meaning to the good faith doctrine are discussed in the following: A. Brooke Overby,
Bondage, Domination, and the Art of the Deak An Assessment of Judicial Strategies in
Lender Liability Good Faith Litigation, 61 FORDHAM L. Rnv. 963, 978-992 (1993)
(discussing current theoretical conceptualizations aimed at giving content to the duty
of good faith); Maureen Armour, A Nursing Home's Good Faith Duty "to" Care:
Redefining a Fragile Relationship Using the Law of Contract, 34 ST. Louis U. LJ. 217
(1995) (also discussing the efforts of scholars to define the good faith doctrine); Davis,
supra note 266. See also Market Street Associates Limited Partnership v. Frey, 941
F.2d 588 (7th Cir. 1991) (identifying various conceptualizations of the good faith doc-
trine); Centronics Corp. v. Genicom, 562 A.2d 187, 191 (1989) (noting the difficulties
which have confronted commentators attempting to define the good faith principle);
Nolan v. Control Data Corp., 579 A.2d 1252 (NJ. 1990) (discussing differing defini-
tions of the implied duty of good faith); supra note 397 and accompanying text.

376. Steven Burton, More on Good Faith Performance of Contract: A Reply to Pro-
fessor Summers, 69 IowA L. Rnv. 497, 501 (1984).

377. Id. Professor Burton has observed that discretion in performance arises for
varying reasons. "A party has 'discretion' when it 'has a legal power in effect to spec-
ify a term of the contract during the performance stage of the contract,' ... 'such as
when the contract expressly allows one party to dictate a term,' ... or as a result of 'a
lack of clarity and completeness in the express terms, which may become apparent
only as events unfold after formation."' Overby, supra note 375, at 981 n.99.

378. Burton, supra note 376, at 500.
379. Id.
380. Se4 e.g., Greer Properties, Inc. v. LaSalle National Bank, 874 F.2d 457, 460

(7th Cir. 1989) (good faith requires the party with discretion in performance to exer-
cise it reasonably).

381. 562 A.2d 187 (N.H. 1989).

[Vol. XXII
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in refusing to release a portion of escrow funds, constituted a
breach of the implied covenant of good faith. In finding no breach
of the duty, the court attempted to import substantive content into
the duty of good faith.8

The court characterized the implied duty of good faith as a series
of doctrines that serve different functions.8 3 According to the
court, the good faith doctrine has been relied on in three categories
of cases: "those dealing with standards of conduct in contract for-
mation, with termination of at-will employment contracts, and with
limits on discretion in contractual performance...,s With re-
spect to the third category, the court concluded that previous case
law demonstrated the propriety of good faith serving such a func-
tion. The court concluded:

[U]nder an agreement that appears by word or silence to invest
one party with a degree of discretion in performance sufficient
to deprive another party of a substantial proportion of the
agreement's value, the parties' intent to be bound by an enforce-
able contract raises an implied obligation of good faith to ob-
serve reasonable limits in exercising that discretion, consistent
with the parties' purpose or purposes in contracting.385

The Centronics court noted that the limitations imposed by the
good faith doctrine on discretion in contractual performance are
rooted in protecting reasonable expectations. 8 6 As expressed by
another court, "a party vested with contractual discretion must ex-
ercise that discretion reasonably and with proper motive, and may
not act arbitrarily, capriciously, or in a manner inconsistent with
reasonable expectations of the parties.' '387 Therefore, the idea of

382. Id at 187.
383. Id at 190.
384. Id The court defined good faith in contract formation as "tantamount to the

traditional duties of care to-refrain from misrepresentation and to correct subse-
quently discovered error, insofar as any representation is intended to induce, and is
material to, another party's decision to enter into a contract in justifiable reliance
upon it." Id The court stated that good faith in the employment at-will context oper-
ates to limit the power of an employer to terminate an at-will employee. Id at 191.

385. Id at 193.
386. See DENms PAi-rERSON, GooD FArrH AND LNmDER LtADULrry ix (1990) (not-

ing that protection of reasonable expectation is the essence of the good faith
doctrine).

387. Burger King Corp. v. Austin, 805 F. Supp. 1007, 1014 (S.D. Fla. 1992); accord,
USX Corp. v. Prime Leasing, Inc., 988 F.2d 433,438 (3rd Cir. 1993) (implied covenant
of good faith and fair dealing requires exercise of reasonable discretion); Continental
Mobile TWi. Co., Inc. v. Chicago SMSA Ltd. Partnership, 587 N.E.2d 1169, 1174
(lll.App.Ct. 1992) (good faith between parties "requires that a party vested with con-
tractual discretion must exercise that discretion reasonably.... ")

1995]
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protecting reasonable expectations lies at the heart of attempts to
define the duty of good faith:388

Almost all [commentators] view the concept as a mechanism to
prevent one party from engaging in conduct which undermines
the spirit of the bargain .... In sum, the good faith doctrine
insulates the parties' bargain from attempts by one party or the
other to evade or undermine it. It imposes upon the parties an
obligation to cooperate in achieving the benefits that they ex-
pected to flow from their bargain.3 89

The ultimate impact of the good faith doctrine was recently said
to "require parties to a contract to do and perform those things
that according to reason and justice they should do in order to
carry out the purpose on which the contract was made and to re-
frain from doing anything that would destroy or injure the other
party's right to receive the fruits of the contract." 390 Thus, the
good faith doctrine has dual elements. It not only proscribes un-
reasonable exercises of discretion, but also requires affirmative
conduct in order to avoid depriving the other party of the benefits
of the agreement.3 91 As stated by a California court, the duty of
good faith requires that "neither party will do anything which in-
jures the right of the other to receive the benefits of the agree-
ment" and imposes upon parties "an obligation to do everything
that the contract presupposes they will do to accomplish its
purpose. ' '392

As suggested above, the question of whether the duty has been
breached is intimately tied to determining the essence of the ex-
change. Consequently, the process whereby reasonable expecta-
tions are defined is critical inasmuch as a party's exercise of

388. Armour, supra note 375 at 330-31.
389. Davis, supra note 266, at 775-76.
390. USX Corp. v. Prime Leasing, Inc., 988 F.2d 433, 439 (3rd Cir. 1993). This

concept of using the doctrine to promote the essence of the transaction was articu-
lated by then Circuit Judge Scalia as follows:

[T]he authorities that invoke, with increasing frequency, an all-purpose doc-
trine of 'good faith' are usually if not invariably performing the same func-
tion executed (with more elegance and precision) by Judge Cardozo
(citations omitted) ... when he found that an agreement which did not recite
a particular duty was nonetheless 'instinct with [..1 an obligation,' imper-
fectly expressed.'

lymshare, Inc. v. Covell, 727 F.2d 1145, 1152 (D.C. Cir. 1984).
391. See Weldon v. Montana Bank, 885 P.2d 511, 515 (Mont. 1994) (bad faith oc-

curs when contractual discretion is used to deprive a party of the benefit of the
contract).

392. Jacobs v. Freeman, 163 Cal.Rptr. 680, 686 (Cal. App. 3d 1980).
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discretion is deemed in good faith or in bad faith according to the
impact on these expectations. 93

Reasonable expectations are determined pursuant to a broad
contextual approach.394 Such an approach involves consideration
of variables ranging from the express terms of the agreement, to
the nature of the particular relationship including trade usage,395

and to the circumstances surrounding the making of the contract.396

Thus, under this view of good faith, any exercise of discretion in
contract performance that undermines the other party's reasonable
expectations would constitute bad faith.

Under this formulation, however, a party's intent or motivation
for engaging in such conduct becomes irrelevant. The focus shifts
to the impact of the conduct in determining whether the exercise of
discretion is in bad faith. Does the exercise of discretion result in
conduct that undermines the spirit of the transaction? Does such
conduct defeat the gain that the other party reasonably expected to
derive from the contract? In short, this approach infers discrimina-
tory intent from the consequences of conduct during performance

393. This model of good faith recognizes the significance of the intent of the parties
in determining their reasonable expectations. Yet it extends the boundaries of tradi-
tional contract doctrine to focus on the impact of parties' conduct as it relates to the
furtherance of the objectives of their agreement. The focus on conduct underscores
the proscriptive and affirmative dimensions of the good faith doctrine. On the one
hand, it can be employed as a norm to proscribe conduct which tends to thwart those
objectives. On the other, it functions as a norm which may require that one party
engage in affirmative conduct to assist the other to achieve the objectives of the con-
tract. See USX Corp. v. Prime Leasing Inc., 988 F.2d 433, 439 (3rd Cir. 1993) (describ-
ing the dual functions of the good faith doctrine as prohibiting certain forms of
conduct and requiring conduct to promote the essence of the contractual).

Professor Armour describes the dual function of the doctrine as follows: "A con-
tract agreement has two related dimensions; while there is clearly a commitment to
the mutually agreed upon goals of that relationship expressed as a consensus, there is
also a commitment to the relationship, an understanding of the mutuality of the obli-
gations and the reciprocal nature of the cooperation essential to the successful per-
formance of the contract. Armour, supra note 375 (manuscript at 196).

394. Armour, supra note 375, at 276-77, 318-33.
395. Id. at 318.
396. Professor Dennis Patterson states that expectations derive both from express

contractual terms and the circumstances surrounding contracting. PATrERSON, supra
note 386, at 35. He adds:

The obligation to act in good faith thus complements the concept of Agree-
ment. The reasonable expectations of the parties best protected by a con-
struction of the relationship between good faith and Agreement that
measures the reasonableness of expectations against a pre-existing, yet
changing, commercial context of a meaningful relationship.

I at 34.

1995] 693
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which subverts the benefits within the reasonable contemplation of
the parties.3 97

Adopting this impact-based theory of discretion in performance
is not intended to suggest that intent becomes irrelevant to the per-
formance stage of contracting. A party's intent is merely consid-
ered during the process of objectively determining the reasonable
expectations that shape the permissible range of discretion in per-
formance. In this sense, intent, as it relates to performance, be-
comes subsumed within the process of determining the purpose of
the agreement.398

As intent becomes irrelevant in relation to the reasons that un-
derlie an exercise of discretion, good faith or bad faith behavior
would not be dependent on the agreement's incorporation of moral
obligations other than those reflected in the commercial back-
ground and the commercial needs of a particular trade or business
setting.399 As it relates to racial discrimination in the contracting
process, this alternative formulation of good faith would not re-
quire a determination of whether the discriminatory conduct is a
proscribed norm. Rather, it focuses on another norm-whether
the essence of the transaction, as reflected in the parties' respective
reasonable expectations, has been impacted adversely as a conse-
quence of racial discrimination. As a result, the impact of uncon-
scious racism, no longer dependent on finding an improper intent,

397. The proposed conceptualization of good faith departs from that posited by
Professor Burton in that it would preclude courts from considering the reasons why
the discretion exercising party engaged in conduct which undermines reasonable con-
tractual expectations. In contrast, Professor Burton's model of good faith consists of
a two step process in determining breach of the duty:

The identity of foregone opportunities is determined by an objective stan-
dard, focusing on the expectations of reasonable persons in the position of
the dependent parties. Whether a particular discretion-exercising party ac-
ted to recapture foregone opportunities is a question of subjective intent.

Steven J. Burton, Breach of Contract and the Common Law Duty to Perform in Good
Faith, 94 HARVARD L. REv. 369, 391 (1980).

398. Such a treatment of intent and a shift to an impact theory of discretion is
supported by a broad contextual approach to determining reasonable expectations.
As discussed above, a broad range of considerations determine reasonable expecta-
tions. Included within these factors is the subjective intent of the parties, as mani-
fested in their words and conduct, at the time they contract.

399. Indeed what is suggested by the notion of moral obligation in this context is
intended to include those things which would comprise trade usage or industry
custom.

The idea of focusing on the consequences of conduct is far from alien to contract
law. Indeed contract liability can be seen as a form of strict liability since a non-
breaching party is compensated for the loss of its bargains irrespective of the breach-
ing party's fault. W. PAGE KEETON ET Al., PRossER AND KEETON ON ToRTs, § 92, at
664 (5th ed. 1984 & Supp. 1988).
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may provide the basis for a breach of contract action. If uncon-
scious racism manifests in such a way that when the party exercis-
ing discretion in effect undermines the purpose of the agreement,
he or she has acted in bad faith. Similarly, if racial discrimination
results in a party refusing to cooperate in order to deprive the
other party from recognizing the gains it reasonably sought from
the contract, such conduct would constitute bad faith.4°

In summary, under an impact-based approach to the duty of
good faith, determinations about whether a party has engaged in
prohibitive conduct, or has failed to engage in necessary affirma-
tive conduct, would not depend on moral assessments of the dis-
criminatory conduct. The focus shifts to the effects of conduct
analyzed in the context of the objectively reasonable expectations
of the parties, as viewed in the "contextual and relational dimen-
sions of a contract."40 1 Such an approach to the good faith doctrine
would encompass both overt and unconscious forms of racial dis-
crimination that manifest to defeat expectations under the con-
tract. Accordingly, unconscious as well as overt forms of racial
discrimination that undermine the spirit of the contractual relation-
ship would constitute bad faith conduct.

4. Applying the Good Faith Antidiscrimination Norm

A good faith performance doctrine premised on limiting discre-
tion in order to promote reasonable expectations holds promise as
a vehicle of redressing the unconscious racism that harms black
student-athletes' academic interests. The propriety of applying the
doctrine in this context stems from the discretion that institutions
possess in determining the contours of their obligations to provide
student-athletes with educational benefits. In addition, the parties'
reasonable expectations justify the requirement that institutions
provide their student-athletes a meaningful opportunity to benefit
educationally.

The express contract between student-athletes and their institu-
tions fails to define clearly the nature and scope of the latter's edu-
cational obligation to student-athletes.4° More precisely, the

400. See E. Allan Farnsworth, Good Faith Performance and Commercial Reasona-
bleness Under the Uniform Commercial Code, 30 U. Cm. L. REv. 666 (1963) (concep-
tualizing good faith as placing an obligation on parties to cooperate so as not to
deprive each other of their reasonable expectation).

401. Armour, supra note 369, at 319.
402. Davis, supra note 266, at 772, 777 (noting the contract documents strongly

support the imposition of an educational component to the relationship, yet the con-
tours of this aspect of the relationship are unclear).
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contract documents do not articulate the nature of institutions'
contractual obligations to assist their student-athletes in achieving
educational goals." 3 The result of this failure is to imbue colleges
and universities with considerable discretion in the performance of
their educational obligation. 4

Under an impact theory of good faith, a broad contextual ap-
proach would be used to determine the reasonable expectations of
the parties with regard to an institution's educational obligation to
its student-athletes. 40 5 This approach would conclude that a funda-
mental expectation that goes to the very heart of the student-ath-
lete/university relationship is the expectation that student-athletes
be afforded an opportunity to obtain a meaningful educational ex-
perience.4° Consequently, anything short of efforts directed to-
ward integrating African-American student-athletes into the
academic and social mainstream of campus life would deny them
the full value of the contract into which they enter with the institu-
tion. "By diminishing the contract's value, the institution does not
merely frustrate, but actually defeats the student-athlete's reason-
able expectations. '40 7 Following such an analysis, consideration
would be given to the impact of racism on this and other reason-
able expectations inherent in the relationship40s To the extent that
overt or subtle forms of racism result in conduct that undermines
these expectations, .institutions would be held accountable pursu-
ant to the good faith performance doctrine.

Under an impact theory, evidence such as the disparity between
the graduation rates of African-American student-athletes and
their white counterparts would suggest a breach of the good faith
performance doctrine.4 9 Such a disparity would demonstrate that

403. Id at 773.
404. Id at 781.
405. See id. at 780-81, 788-90 (discussing the reasonable expectations which arise

from application of such a broad based contextual approach).
406. For discussions of the precise nature of this expectation and the obligations

which would be imposed upon institutions, see Davis, supra note 266; Rafferty, supra
note 323; Sherman, supra note 309; Widener, supra note 323.

407. Davis, supra note 261, at 778.
408. Another reasonable expectation arguably intrinsic to the student-athlete/uni-

versity relationship is that student-athletes have an opportunity to develop their ath-
letic abilities. See Timothy Davis, Student-Athlete Prospective Economic Interests:
Contractual Dimensions, 19 T. MARSHAuL L. REv. 585 (1994); Felix J. Springer, Note,
A Student-Athlete's Interest in Eligibility: Its Context and Constitutional Dimensions,
10 CoNN. L. REv. 318 (1978).

409. The grades which African-American student-athletes receive in their courses
could also be examined to determine whether or not they are being afforded a reason-
able opportunity to develop academically. Other evidence of educational neglect

696



RACISM IN COLLEGE ATHLETICS

institutions, as parties to the contract, are exercising their discre-
tion in performance in ways that obstruct the ability of African-
American student-athletes to obtain educational benefits. For ex-
ample, counseling an African-American student-athlete who en-
tered college with low academic predictors to take courses aimed
toward eligibility rather than skill-building would constitute an im-
proper exercise of discretion. Such conduct would be "inconsistent
with the parties' ... purposes in contracting. '410

Disparate graduation rates would also provide evidence that in-
stitutions exercised their discretion improperly by not doing or per-
forming those things necessary to accomplish the purpose of the
contract.4 11 Providing the requisite resources to afford African-
American student-athletes with an ability to develop educationally
may involve constructing academic assistance programs and coun-
seling geared toward the long-term development of the student-
athlete.12 Such programs would attempt to assist these students in
developing skills, such as note-taking, writing, time management
and reading comprehension. 3 The required affirmative conduct
on the part of institutions might also involve hiring black adminis-
trators to assist African-American student-athletes in making ad-
justments necessary to achieve academically.

VI. Conclusion

As noted at the beginning of this Article, the goal has not been
to touch on all of the implications of racism in college sport. The
more modest aim has been to begin a candid dialogue to address
this issue. In this regard, certain key points are worthy of restate-
ment if such a dialogue is to be meaningful.

First, as is true of society in general, untrue stereotypes underlie
the subtle forms of racism prevalent in college sport. Despite its
covert nature, persistent racism in college athletics inflicts real in-
jury on its African-American participants. A particularly vulnera-
ble group are African-American student-athletes. Their academic

could focus on whether student-athletes whose test scores and grade point averages
were below the university minimums for incoming students were provided with diag-
nostic testing to determine skill levels and appropriate levels of tutoring. See Edmund
J. Sherman, Casenote, Good Sports, Bad Sports: The District Court Abandons College
Athletes in Ross v. Creighton University, 11 Loy. ENT. LJ. 657, 680 (1991).

410. Centronics Corp. v. Genicom Corp., 562 A.2d 187, 193.
411. See Jacobs v. Freeman, 163 Cal.Rptr. 680, 686 (Cal.App.3d 1980).
412. Sellers et al., supra note 248, at 35.
413. Sellers, supra note 117, at 167.
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needs suffer as a result of misconceptions propelled by myths con-
cerning their intellectual and athletic abilities.

Secondly, long-term solutions to the harm inflicted upon stu-
dent-athletes and other African-American participants in college
sport will require honest and creative approaches that may tran-
scend traditional doctrinal boundaries. In the short term, this Arti-
cle has identified potential approaches for providing some
modicum of relief for the harm caused by racism. Some of these
theories suggest new ways of utilizing traditional doctrines.
Whatever the mechanism employed, racial justice for African-
American participants in college sport will remain elusive, absent
recognition of the role of racism.


