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3. The Board of Estimate

One can trace the ebb and flow of institutional power in and
around New York City by examining the history of the Board of
Estimate.2" The board was originally created in 1864 for the pur-
pose of assessing the costs of the Metropolitan Police District in
New York, Brooklyn, Westchester and Richmond. 6' Its member-
ship included the four police commissioners in the district, all of
whom were appointees of the governor, and the city comptrollers
of New York and Brooklyn.262 Both the board and the district
were part of a larger apparatus through which the Republican
dominated state government exercised control over the city.263 As
early as 1857, the legislature enacted laws that allowed it to appoint
the heads of departments in city government. A state controlled
Board of Health and a Board of Excise had also been established
in 1866.264

After a brief interlude under the first consolidated government
in which the Board of Estimate and Apportionment served as an
instrument for mayoral control, the board became a potent vehicle
for borough representation through the membership of the bor-
ough presidents.265 In 1958, the weighted voting scheme that fa-
vored the larger boroughs of Manhattan and Brooklyn was
changed. Each borough president was given two votes and the
three citywide officials were granted four votes apiece.266 The real-
location of votes especially bolstered the position of tiny Staten
Island, which did not exercise much leverage in a local legislature
apportioned by population, and whose county based political par-
ties were no match for those in the other borodghs in determining
the outcome of mayoral elections. A system of reciprocity had de-
veloped among the borough presidents on the board which allowed

260. This theme is developed in The Tradition of Municipal Reform, supra note 251.
261. See EDWARD DANA DURAND, THE FINANCES OF NEW YORK CITY (1898) (re-

viewing the early history of the Board of Estimate and Apportionment).
262. Id at 253.
263. See JAMES F. RICHARDSON, THE NEW YORK POLICE: COLONIAL TIMES TO

1901 82-164 (1970) (analyzing the important role played by the Metropolitan Police
District in defining state and city relations).

264. SAYRE & KAUFMAN, supra note 239, at 11-12.
265. SAYRE & KAUFMAN, supra note 239, at 638-39.
266. SAYRE & KAUFMAN, supra note 239, at 639. The system was revised again in

1978 when each citywide official, i.e., the mayor, council president, and comptroller,
was given two votes and the borough presidents one apiece. R. Alta Charo, Design-
ing Mathematical Models to Describe One-Person, One-Vote Compliance By Unique
Governmental Structures: The Case of the New York City Board of Estimate, 53 FORD-
HAM L. REV. 735, 737-38 (1985).
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them to trade votes with citywide officials on matters that were of
local interest.

In 1986, the Eastern District of New York ruled that the voting
scheme of the Board of Estimate which granted equal power to the
boroughs violated the Equal Protection Clause of the federal Con-
stitution.267 The decision was subsequently affirmed by the Second
Circuit Court of Appeals268 and the United States Supreme
Court.2 69 Noting that the board exercised broad governmental
powers and shared legislative and fiscal powers, the Supreme
Court found that it was required to abide by the one person one
vote standard.27 ° A voting system which allowed Staten Island to
have equal weight with Brooklyn, which had a population that was
five times larger, was not in compliance with the existing Constitu-
tional standard.

D. Seeds of Separatism

1. A New Charter

The momentous Supreme Court ruling required New York City
to restructure its government.Y While there was some considera-
tion given to developing a system of weighted voting to preserve
the board, attorneys advising the Charter Revision Commission ar-
gued against it.272 They claimed that to do so would violate the

267. Morris v. Board of Estimate, 647 F. Supp. 1463 (E.D.N.Y. 1986). Initially the
district court dismissed claims that the Board was subject to the one person one vote
standard, accepting arguments that its members were not elected but appointed by
virtue of their election to other positions. Morris v. Board of Estimate, 551 F. Supp.
652 (E.D.N.Y. 1982). However this determination was rejected by the Second Circuit,
which held that the Board was subject to the Fourteenth Amendment standard, and
remanded the case back to the trial level for a determination of facts. Morris v. Board
of Estimate, 707 F.2d 686 (2d Cir. 1983).

268. Morris v. Board of Estimate, 831 F.2d 384 (2d Cir. 1987).
269. Board of Estimate v. Morris, 489 U.S. 688 (1989).
270. Id. at 703. On the one person one vote standard, see Reynolds v. Sims, 377

U.S. 533, 567 (1964); Maryland Committee for Fair Representation v. Tawes, 377 U.S.
656 (1964); Lucas v. Forty-Fourth General Assembly of Colorado, 377 U.S. 713
(1964).

271. For a critical review of the process and the results, see Joseph P. Viteritti, The
New Charter: Will it Make a Difference? in URBAN POLMcs NEW YORK STYLE 413
(Jewel Bellush & Dick Netzer eds., 1990) [hereinafter, The New Charter].

272. M. David Gelfand & Terry E. Albritton, Voting Rights and the Board of Esti-
mate: Prospects and Pitfalls, in RESTRUCTURING THE NEW YORK CITY GOVERNMENT,
supra note 251, at 70; Katherine Butler, An Evaluation of Whether a Weighted Voting
System on the Board of Estimate Would Comply With Section 5 of the Voting Rights
Act, in VOTING RIGHTS AND THE BOARD OF ESTIMATE: COMPILATION OF ADVISORY
OPINIONS, MEMORANDA CORRESPONDANCE AND RELATED MATERIALS 108 (Frank J.
Mauro ed., 1988).
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provisions of the Voting Rights Act. 73 Although not all attorneys
reviewing the case agreed with this opinion,274 the Commission ul-
timately decided to abolish the Board of Estimate.275 The result
was a new government cast in the classic mold of a mayor-council
system. For the first time in Greater New York's history, the local
legislature did not share its budgetary role with another body, and
it assumed the land use functions once held by the Board. To ac-
commodate the increasingly diverse interests of the city, the size of
the City Council was expanded from 35 to 51 members whose dis-
tricts were defined by a separate districting commission. 76

While the City Council was the principal beneficiary of the new
charter, the borough presidents suffered the greatest losses. Under
the new plan the borough presidents collectively appointed five
members of a thirteen member City Planning Commission, and
each was given discretion over five percent of their borough budg-
ets. This was a poor exchange for the demise of the powerful exec-
utive body which had provided the institutional basis from which
the borough presidents represented their local constituents. Bor-
ough governance, which had been a prominent aspect of New
York's civic culture for nearly a century, simply was not counted as
an important part of the political equation for the framers of the
new government.277

No borough was penalized by the new arrangement as greatly as
Staten Island. Once an equal player in the policy deliberations of
the Board of Estimate, its political needs were now represented by
three members in a fifty-one person legislature. Since the charter

273. For a critical examination of the Voting Rights Act and its enforcement in
local elections, see Unapportioned Justice, supra note 142; CONTROVERSIES IN MINOR-
ITY VOTING: THE VOTING Rioirrs Acr IN PERSPECTIVE (Bernard Grofnian & Chan-
dler Davidson eds., 1992).

274. One prominent attorney involved in the case argued for the preservation of
the Board of Estimate as a form of regionalism. See Edward N. Costikyan, New
York's Board of Estimate: Don't Lose it Without a Fight, N.Y. TIMES, Dec. 17, 1986, at
A31.

275. Alan Finder, The 1989 Elections: Charter-Putting New Government in Place
Will Take Tune, N.Y. Tim s, Nov. 4,1989, at Bit.

276. For a description of the process undertaken, see Frank J. Macchiarola & Jo-
seph G. Diaz, The 1990 New York City Districting Commission: Renewed Opportunity
for Participation in Local Government or Race-Based Gerrymandering, 14 CARDOZO
L. REV. 1175 (1993); Frank J. Macchiarola & Joseph G. Diaz, Decisionmaking in the
Redistricting Process: Approaching Fairness, 19 J. LEGIs. 199 (1993).

277. One advisor to the Districting Commission actually recommended council
members should be elected at-large by borough through a system of cumulative vot-
ing, but the proposal was never acted upon. See Judith Reed, Of Boroughs, Bounda-
ries and Bullwinkles: The Limitations of Single Member-Districts in a Multiracial
Context, 19 FORDHAM U"e. L.J. 759 (1992).
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amendment, two out of three of these seats have been filled by
Republicans in a legislative body that continues to be dominated
by Democrats. 278

2. Legislative Action

Serious legislative activity promoting secession began as a direct
result of the federal litigation that challenged the constitutionality
of the Board of Estimate. In 1983, Senator John Marchi issued a
Finance Committee report stating Staten Island's legal and finan-
cial capacity to establish itself as an independent city if its repre-
sentation within New York City government were compromised by
the abolition of the Board. 9 Secession bills were introduced in
the Senate and the Assembly during every legislative session be-
tween 1983 and 1989, but passage was not attempted until the
Supreme Court decided the Board of Estimate case in the spring of
1989.280

Meanwhile, political leaders from Staten Island and the other
boroughs joined in urging the Charter Revision Commission to
find a legal remedy that allowed some maintenance of the Board of
Estimate. Until the final passage of the secession legislation Sena-
tor Marchi declared that separation was an act of last resort to a
crisis in governance which denied his small borough an effective
voice in local affairs.81

278. In the present 51 member City Council, there are 45 Democrats and 6 Repub-
licans. THE 1993-94 GREEN BOOK, supra note 212, at 38-41.

279. NEW YORK STATE SENATE FINANCE COMMITTEE, REMEDIES OF A PROUD

OUTCAST. THE LEGAL PROBABILITY AND IMPLICATIONS OF RESTRUCTURING THE
GOVERNMENT AND BOUNDARIES OF THE CITY OF NEW YORK (1983) (report to the
Chairman of the New York State Finance Committee). A second study, AN INOUIRY
INTO SELF-DETERMINATION: STATEN ISLAND COMMITTEE FOR THE REVIEW OF SE-
CESSION (1987), was commissioned by Borough President Ralph Lamberti. The Sen-
ate Finance Committee later commissioned another financial report: BARUCH
COLLEGE GRADUATE SCHOOL OF POLITICAL MANAGEMENT, A STUDY OF THE FEA-
SIBILITY OF AN INDEPENDENT STATEN ISLAND (1990).

280. The bills were sponsored in the assembly by members Elizabeth Connelly,
Robert Straniere and Eric Vitaliano. NEW YORK STATE CHARTER COMMISSION FOR
STATEN ISLAND, REPORT TO THE GOVERNOR AND THE LEGISLATURE (1993).

281. "While I was one of the leaders of the secession movement, I made it clear
from the outset that I regarded separation as a measure of last resort. As a lifelong
New York City [Staten Island] resident and a long-time state senator who made two
tries for the mayoralty, I believe my affection for and loyalty to this city is well estab-
lished. It is only when the courts took away our voice in the city government that I
proceeded to move the secession legislation. Throughout the court deliberations, I
had nursed the hope that Staten Island would somehow achieve the equity it deserves.
But it was not to be, at least in the tribunals." Letter from New York State Senator
John J. Marchi, to the Editor of THE NEW YORK LAW JOURNAL, Feb. 13, 1991, at 2.
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The original bill that passed both houses of the legislature would
have made the 1993 referendum final in determining Staten Is-
land's disengagement. 2 82 However, before putting his signature to
the statute, Governor Cuomo asked for an amendment that would
assign final resolution on the matter to the legislature stating, "it is
reasonable to conclude that separation concerns everybody in this
State and not just Staten Island voters. 283 The governor was une-
quivocal in his belief that Staten Islanders had a right to consider
this question and in his understanding of the governance issue that
generated a plea for independence. Upon signing the legislation he
stated:

The legislature has decided - overwhelmingly on both sides of
the aisle and in both houses - that the people of Staten Island
should have the opportunity to vote on the question whether
they should be allowed to create a new and separate city. It
appears universally accepted that they are justified in wanting to
consider separation from the City of New York. They have been
part of the City since 1898. But a recent decision by the
Supreme Court of the United States dramatically changed
Staten Island's participation in city governance, reducing its
equal vote on the Board of Estimate to a relatively small partici-
pation in a new legislative body. That changed circumstance,
added to a long list of grievances by the people of the island
over the years, moved the legislature to adopt this bill.2 .4

However, not everyone was in agreement with the governor.
Upon signing of the bill, outgoing-Mayor Edward Koch likened the
state legislation to "plunging a dagger into the city's heart. '285 • In-
coming-Mayor David Dinkins immediately announced his opposi-
tion to secession,286 and continued the legal debate initiated by
Koch on the home rule provisions of the State Constitution.. That
discussion is ongoing.287

282. This bill passed by a margin of 58-1 in the Senate, and 117-21 in the Assembly.
283. Executive Memorandum approving L.1989, ch. 773, Dec. 15, 1989, Session

Laws of New York 2438 (McKinney 1989). The final vote was 51-6 in the Senate and
94-36 in the Assembly.

284. Id.
285. Craig Schneider and Carl Campanile, Koch: Island Would Be Better Off Split-

ting From City, But Former Mayor Remains Opposed to Secession, STATEN ISLAND
SUNDAY ADVANCE, August 8, 1993, at A17.

286. Craig Schneider, Mayor Paints Secession as Nightmare for Island, STATEN IS-
LAND ADVANCE, July 29, 1992, at All.

287. See Briffault, supra note 100; Florence L. Cavanna, Note, Home Rule and the
Secession of Staten Island: City of New York v. State of New York, 8 TOURO L. REV.
795 (1992); Underweiser, supra note 100.
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E. The Staten Island Case

1. A Political Community

Staten Island has existed as a political community for more than
three hundred years. Prior to the consolidation of Greater New
York it functioned as an independent county with a burgeoning
system of towns and villages.218 Subsequently, it maintained its
identity as one of five boroughs, which represented its interests
through New York City's powerful Board of Estimate. 8 9 Bor-
oughs, defined by geography and history, have always been an im-
portant part of the political culture of New York.290 Even with the
demise of the Board of Estimate, they remain a part of the political
landscape. Each borough has its own elected president with lim-
ited budgetary prerogatives and the power to appoint members to
important policy making bodies such as the City Planning Commis-
sion, the Board of Education and local community boards.291

Staten Island's distinct identity has been reinforced by its physi-
cal separation from the city, which has made it relatively inaccessi-
ble from the other boroughs. Notwithstanding a century old plan
of consolidation, it is only within the last thirty years that it has
been connected by a bridge. To describe the political community
of Staten Island as insular is more than a metaphor. It is unique in
its bipartisanship, and the more conservative leanings of its voters.
No other borough supports its own daily newspaper.

2. Desire For Self-Government

Staten Islander's have had a number opportunities to consider
self-government. 29 In a referendum held in November 1990, 83%
of the voters elected to perform a study and initiate a process of
secession.293 In February 1992 the Commission hired a consultant
from the City University of New York to conduct a scientific poll of

288. LENG & DAVIS, supra note 220.
289. The Tradition of Municipal Reform, supra note 251.
290. See supra note 251.
291. See supra note 251. These are small remnants of power, given the central role

that the borough presidents played on the Board of Estimate, where they were able to
trade votes with each other and the citywide officials in order to advance constituency
interests. However the retention of these offices speaks to the important role that
boroughs play in defining the political identities of New Yorkers, especially those re-
siding outside of Manhattan. See also The New Charter, supra note 271.

292. REPORT TO THE GOVERNOR AND THE LEGISLATURE, supra note 280 at 4-7.
293. Supra note 280, at 7-8.
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the population.294 Based on a random sample of 750 adult resi-
dents, 58% of those asked said they favored secession (25% were
opposed, 16% were undecided).295 Among those polled, 49%
stated that they would be willing to pay higher taxes as the price
for secession. 96 Between October 1991 and October 1993, the
Charter Commission held twelve public hearings in addition to
monthly open meetings. In November 1993, after two years of
study, deliberation, discussion and debate, 65% of those Staten Is-
landers participating in a second referendum voted to adopt a city
charter drafted by the Commission and secede from New York
City.

3. Economic Viability

Several studies were performed on behalf of the State Charter
Commission in order to make a judgement about whether Staten
Island could support itself as an independent city.2 97 In general,
financial feasibility is determined by a number of key factors: the
revenue generating potential of the community, the anticipated
costs of delivering local services, and the ability of the new city to
enter the bond market. 298 The first two questions were initially ad-
dressed in a report by a group of economists from New York Uni-
versity.299 They found, based on actual receipts for the 1991 fiscal
year, that Staten Island had a revenue base of $955.4 million.300 A
second study, designed to assess the strength of the revenue base,
indicated the overall health of island economy and a rate of growth
exceeding that of the other boroughs. 30 1

294. DouGLAs Muzzio, STATEN ISLANDERS ON SECESSION, A REPORT SUBMIT-
TED TO THE NEW YORK STATE CHARTER COMMISSION FOR STATEN ISLAND (1992).

295. Id. at 1. Among those who expressed an opinion, supporters of secession out-
numbered opponents 70% to 30%. Id.

296. Of those polled, 49% said they would accept a 25% increase in property taxes,
25% said they would accept a 26-50% increase, and 13% would accept a 51-100%
increase. Id. at 2-3.

297. See Joseph P. Viteritti, BRIEFING PAPER: FINANCES, NEW YORK STATE CHAR-

TER COMMISSION FOR STATEN ISLAND (1992) (an overview and synthesis of the major
economic studies) [hereinafter FINANCES].

298. See infra. notes 299-327 and accompanying text.
299. Robert Berne, Dick Netzer and Leanna Stiefel, STATUS Quo FISCAL STUDY:

AN ANALYSIS OF NEW YORK CITY EXPENDITURES AND REVENUES ON STATEN IS-

LAND, REPORT TO THE NEW YORK STATE CHARTER COMMISSION FOR STATEN IS-

LAND (1992).
300. This figure included property taxes, income taxes, commercial taxes, non-tax

revenues and intergovernmental aid. Id. at 39.
301. This report, written by a former senior analyst for the Port Authority of New

York and New Jersey, indicated that Staten Island is one of the fastest growing coun-
ties in the metropolitan region, based on population, employment and labor force
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Estimating expenditures was a more complicated task. Based on
actual spending for 1991, it was found that the cost for delivering
local services (municipal and educational) on the island was $670
million. 0 2 While this figure is considerably lower than the reve-
nues received ($955.4 million), it did not include the costs of over-
head functions for New York City or the delivery of local services
that originated in other boroughs. If Staten Island were to assume
a proportional share of these costs under the current service struc-
ture, then total expenditures would be brought to $1.1 billion, re-
sulting in a deficit.30 3 However, there was substantial evidence
from other analyses performed for the Commission indicating that
such an assumption was not valid.3 4

Subsequent studies of select services indicated that Staten Island
could perform these off-island functions at a much lower cost if it
were an independent city.305 A twenty-five city survey of munici-
palities that are similar in size to Staten Island showed that the
average cost for local services was $833.1 billion,3° considerably
lower than the revenue base enjoyed by Staten Island. This report
also highlighted the uniquely broad menu of local services that
Staten Island was providing as part of New York City, suggesting

data. Using data from 1980-1990, the report projected continuing growth through the
year 2010. Hugh O'Neill, THE STATEN ISLAND ECONOMY: PROSPECTS FOR DEVELOP-
MENT IN THE 1990's AND BEYOND, REPORT To THE NEW YORK STATE CHARTER

COMMIISSION FOR STATEN ISLAND (1992).

302. Berne, Netzer & Stiefel, supra note 299, at 28-31.
303. Berne, Netzer & Stiefel, supra note 299, at 28-31.
304. See infra notes 305-07, and accompanying text.
305. The Commission engaged Richard Koehler a professor at the John Jay College

of Criminal Justice, who had previously served as New York City Commissioner of
Corrections and as Chief of Personnel in the New York City Police Department to
conduct studies on the costs of operating a jail, an emergency communications system
and a police academy. These are three major functional areas not physically present
on the island. See Richard J. Koehler & Thomas W. Matteo, JAILS, 911, AND POLICE
TRAINING: REPORTS TO THE NEW YORK STATE CHARTER COMMISSION FOR STATEN
ISLAND (1993).

306. Thomas W. Matteo, STATE OF NEW YORK CHARTER COMMISSION FOR
STATEN ISLAND, SERVICES, EXPENDITURES AND REVENUES: A COMPARISON OF
TWENTY-FIvE CITIES (1992). This survey targeted cities that were within a population
range of 25% higher or lower than Staten Island. The cities included Albuquerque,
Anaheim, Atlanta, Austin, Buffalo, Charlotte, Cincinnati, Denver, Fresno, Fort
Worth, Kansas City, Long Beach, Miami, Minneapolis, Oakland, Omaha, Pittsburgh,
Portland, Sacramento, St. Louis, St. Paul, Toledo, Tucon, Tulsa, and Virginia Beach.
Id. A subsequent calculation added six more cities so that all municipalities in this
population range would be included. These were Colorado Springs, Mesa City, New-
ark, Oklahoma City, Santa Ana City, and Wichita. This brought the average service
cost, including education, down to $783.9 million. Id.
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opportunities for cost savings if the new government chose to func-
tion more like other municipalities in the nation.0 7

Perhaps there is no better indicator of a city's financial viability
than the willingness of the financial community to extend it credit.
In order to assess the capability of a newly incorporated City of
Staten Island to enter the bond market, representatives of the
Commission, including its bond counsel, 08 arranged a meeting with
an Executive Vice President from Moodey's Investor's Service.309

As a major credit rating institution for the City of New York,310

Moodey's analysts were familiar with the revenue potential and
service costs of Staten Island. The firm's analysts were also pro-
vided access to the financial reports that had been performed for
the Commission. Although a formal credit rating was not possible
for a hypothetical city, an informal assessment indicated that a City
of Staten Island would be credit worthy, and suggested that it
might even merit a rating higher than New York City because of its
more modest service needs.31'

As a result of the various financial studies that were performed,
a sub-committee of the Commission found that the establishment
of a separate City of Staten Island was financially feasible a.31 This
conclusion was accepted by a separate statutory panel established
by the state legislature and the governor,13 and was unanimously
endorsed by the full membership of the Commission.31 4

4. Impact on New York City

Severing Staten Island from New York would mean the loss of
population, land, revenues and infrastructure for the latter.315 It
would require New York to restructure its government and re-draw
the lines of its councilmanic districts.316 These are substantial

307. Id
308. The Commission retained John J. Keohane of Orrick, Herrington & Sutcliffe.
309. MEMORANDUM FROM JOHN J. KEOHANE TO THE STATE OF NEW YORK CHAR-

TER COMMISSION FOR STATEN ISLAND WORKING GROUP ON FINANCE 1 (Mar. 25,

1993) (on file with the FORDHAM URBAN LAW JOURNAL) [hereinafter, WORKING
GROUP].

310. Id
311. Id. at 2.
312. NEW YORK STATE CHARTER COMMISSION FOR STATEN ISLAND, STATEMENT

OF THE WORKING GROUP ON THE BUDGET (1993).
313. NEW YORK STATE CHARTER COMMISSION FOR STATEN ISLAND, REPORT OF

THE ADVISORY COMMITTEE ON TAX AND FINANCE 4 (1993).
314. NEW YORK STATE CHARTER COMMISSION FOR STATEN ISLAND, REPORT TO

THE GOVERNOR AND THE LEGISLATURE (1993).
315. See supra notes 87-89.
316. See supra note 90.
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changes. However they do not pose any apparent threat to the
viability or stability of New York. On the financial side, Staten
Island is too small to constitute a significant loss for New York. If
the city were to lose all the revenues which flow from Staten Island
($955.4 million including intergovernmental aid), and save only on
those expenses that are derived from direct on-island services
($670 million), New York would suffer a net operating loss of
$285.4 million per year.317 This is a rather absurd assumption, how-
ever, because the city would save some overhead costs and ex-
penses incurred from providing services that originate in other
boroughs. Nevertheless, if it were true, the net operating losses
realized would amount to less than 1% of the city budget,318 hardly
enough to set New York on the route to financial calamity.

In the course of its deliberations, the Commission received two
legal opinions from private counsel which held that subsequent to
separation, the City of Staten Island would be held liable for a por-
tion of the New York City debt that was incurred prior to the di-
vorce.31 9 The Commission built this assumption into its financial
analyses and projections for the prospective new city. The legisla-
tion proposed by the Commission (and passed by the Senate) in-
cludes a provision that the City of Staten Island would assume a
portion of the New York debt.32 ° In accord with recommendations
made by the Commission's bond counsel, the proposed legislation
imposes joint and several liability on Staten Island and New York
for debt incurred prior to separation; and this debt is allocated in
proportion to assessed valuation between Staten Island and the re-
maining four boroughs.3 1

5. Impact on State and Region

The effect that Staten Island secession will have on the state and
region is largely a function of its own economic viability, and the
impact that the divorce will have on New York City. Staten Island
presents us with one of those rare cases where an economically

317. FINANCES, supra note 297.
318. FINANCES, supra note 297, at 18.
319. John Keohane, for Orrick, Herrington & Sutcliffe, REPORT ON CERTAIN MAT-

TERS WITH RESPECT TO INDEBTEDNESS IN THE CONTEXT OF AN INDEPENDENT CITY
OF STATEN ISLAND 4 (undated) [hereinafter, INDEBTEDNESS]; Roger Furman & Ron-
ald A. Jackson, for Kaye, Scholer, Fierman, Hayes & Handler, MEMORANDUM ON
CONTINUING LEGAL OBLIGATIONS, 31-32 (1993) (both prepared for the New York
State Charter Commission for Staten Island).

320. See supra note 17.
321. INDEBTEDNESS, supra note 319.
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viable territory can separate from an existing municipality without
posing a serious financial threat to the remaining city.322 Therefore
secession does not seem to represent a risk either to the state or
the region. The action will result, it is expected, with the existence
of two relatively large and robust cities in the metropolitan region.

Whether the departure of Staten Island would instigate further
separatism within New York is speculative. Certainly such de-
mands have already been heard in the borough of Queens. A bill
was passed in the State Senate in April, 1992 that would allow
Queens to initiate a similar process of study, followed by a referen-
dum.323 Nevertheless, it remains to be proven that Queens has the
resources to support itself as an independent city. If such a case
were to actually materialize, which is unlikely, then the legislature
would have to consider it on the merits and make a judgement re-
garding its potential impact on the city, state and region. At this
point in time, the only other borough that clearly has the capability
to support itself is Manhattan. But the prospect of Manhattan's
separating would represent such a serious financial threat to the
remainder of the city, that it would be disallowed under the stan-
dards developed in this Article. Thus, there is no reason to expect
that the separation of Staten Island will lead to the disintegration
of New York City or the destabilization of the region.

6. Minority Interests

Secession has been opposed by the organized black community
of Staten Island.324 Many black leaders feel that their interests
would be better accommodated in a consolidated city where racial
minorities constitute a majority of the city population. Black and
Hispanic politicians in the other boroughs, however, have been re-
ceptive to the idea.325 Many of the latter express a basic sympathy
with the idea of self-determination, while others pragmatically
proclaim that the loss of predominantly white Staten Island will
bolster the political fortunes of minority office seekers citywide.326

The future of secession should not be determined by the political

322. See supra note 297.
323. The bill has been given little hope of passing through the Assembly. Thus, it is

unlikely at this time that Queens' secession will be studied seriously. Kevin Sack,
State Senate Passes Bill to Allow Queens to Begin Secession Effort, N.Y. TiMEs, Apr.
29, 1992, at B4.

1324. Craig Schneider & Carl Campanile, NAACP Opposes Secession, STATEN IS-
LAND ADVANCE, Oct. 27, 1993, at A15.

325. Black Pols Rethinking Secession, N.Y. DAILY NEws, Nov. 26, 1993.
326. Id
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fortunes of any group or party. However, there is a need to assure
that the rights of all groups are protected, and that minorities have
a fair opportunity to participate in the political process after
secession.

If Staten Island were to become an independent city, its resi-
dents would be afforded the same constitutional protections by the
New York State and federal Constitutions that they currently have
in the larger city. The issue here is to create a local political pro-
cess that provides a small minority population with access, voice
and representation at the new city hall. The State Charter Com-
mission was both diligent and creative in exploring a variety of gov-
ernance options that would allow the minority community to
maximize its influence in the local political process. For example,
while the original inclination of the Commission was to create a
city manager form of government to improve efficiency, that pro-
posal was eventually dropped in favor of a mayor-council system in
order to achieve better representation for minorities.327 The Com-
mission was especially innovative in the creation of a new school
district, where in order to respond to minority concerns, it chose a
method of school board elections utilizing cumulative voting.328

Both the city council and school board plans were arrived at after
consultation with attorneys in the United States Department of
Justice.329

7. Grievances

It is clear from the pronouncements of Senator Marchi when
proposing the original secession legislation,330 of Governor Cuomo

327. A staff report indicated that the adoption of a city manager system with a
small legislative body would make it difficult to create a minority district in a city with
a small black and Hispanic community. As an alternative the Commission, in its pro-
posed city charter, chose to set up a mayor-council system with 15 legislative districts.
This would make it possible to carve out at least one, or possibly two, minority dis-
tricts. See Barbara Lawrence, BRIEFING PAPER: FORMS OF GOVERNMENT AT THE
LOCAL LEVEL, NEw YORK STATE CHARTER COMMISSION FOR STATEN ISLAND (Dec.
6, 1991).

328. This recommendation was the result of a comprehensive staff report that had
examined a variety of alternative and the social science literature that reviewed the
advantages and disadvantages of the options. In the process of the study, the staff had
consulted with a number of nationally recognized experts on the subject. See Nat
Cipollina and Barbara Lawrence, BRIEFING PAPER: THE SCHOOL BOARD ELECTION
PROCESS, NEW YORK STATE CHARTER COMMISSION FOR STATEN ISLAND (March 30,
1993).

329. See id. at 21.
330. See supra note 281.
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when signing it,331 and in the preamble to the recent legislation
passed by the State Senate,332 that the driving force behind the
move was the elimination of the Board of Estimate. This is not a
historic grievance, because it only emerged in response to a deci-
sion by a federal appellate court in 1983.333 Nor has it been put
forward as a denial of civil rights. For Staten Islanders, the key
issue seems to be one of effective representation in a majoritarian
system where they perceive themselves as a distinct minority.3 4

For them, the only route to meaningful home rule is independence.
The case is a classic manifestation of what was referred to above as
the dilemma of majoritarian democracy.335

In addition to the crisis in governance that accompanied charter
reform, Staten Islanders harbor some historic grievances against
New York City. Paramount among these is the existence of an
open landfill at Fresh Kills, where the city disposes of 10,000 tons
of solid waste daily.336 This is a longstanding issue for residents.
The first secession bill was submitted to the legislature in 1947 by
Assemblyman Edmund Radigan to protest the opening of the gar-
bage dump.337 Since 1960, the City of New York has closed eleven
such facilities throughout the boroughs, with only this one remain-
ing.338 In his report to the Commission, pollster Muzzio com-
mented, "Staten Islanders feel 'dumped on' both figuratively and
literally. '339 He added, "Fresh Kills appears to be both a tangible
example and potent symbol of Staten Islander's disaffection. ''340

331. See supra note 283.
332. The legislative findings of the bill read: "the New York State constitution enti-

tles the people of Staten Island to 'effective local self-government'.. . . the existing
charter of the city of New York does not provide meaningful representation to the
borough of Staten Island.... given the constraints of the Supreme Court articulated
in Board of Estimate v. Morris, the only viable alternative to providing 'effective local
self-government' is legal disengagement from the city of New York and the creation
of the new city of Staten Island." Supra note 17, at 3.

333. Supra note 267.
334. In the poll taken on the island, 84% stated that their interests were not ade-

quately represented in city government, and 41% felt that the elimination of the
Board of Estimate made the city less responsive to the island's needs. Muzzio, supra
note 294.

335. See supra notes 139-40.
336. Among those polled, the landfill was the most frequently cited problem facing

the island, with 21%. listing it first, and 10% listing it second. Muzzio, supra note
294, at 7.

337. S. 3781, supra note 17.
338. See REPORT To THE GOVERNOR AND THE LEGISLATURE, NEW YORK STATE

CHARTER COMMISSION FOR STATEN ISLAND, at 5-6 (1992).
339. Id. at 7.
340. Id. at 18.
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Among the other grievances observed by Muzzio is that Staten
Islanders feel "neglected" and "abused," seeing themselves as pay-
ing more than their fair share of taxes, and receiving less than an
equitable share of services.34' Such citizen perceptions might be
found in many parts of New York City, and they are certainly con-
testable. However, in addition to the landfill, there are certain his-
toric claims that island residents can validly list in making a case
for unique treatment by the municipal government. Transportation
has always been a problem. Not only is it difficult and expensive to
travel between the other boroughs and the island,342 Staten Island,
with its large land mass, is the only borough without a subway sys-
tem for internal travel. Likewise Staten Island is the only borough
without a primary care public hospital; and many homes on its
south shore are still without sewers.

8. Legitimacy
Underlying reasonable assertions that New York is institution-

ally incapable of effectively representing the needs of Staten Is-
landers, and some tangible evidence of managerial inefficiencies
that are indigenous to the nation's largest municipality, there is the
basic problem of public confidence. If ever there were an institu-
tional structure that epitomized the diseconomy and impersonality
of scale, it is the government bureaucracy of New York. Staten
Islanders do not exhibit much faith in New York or its future, and
feel that they have more to look forward to if they go it alone.343

Perhaps the point is best made from the positive side, in terms of
what Staten Islanders aspire to in appealing for independence.
This sentiment is best stated in the preamble to the proposed city
charter, written personally by Senator John Marchi:

We consent to be governed by the new municipality in the belief
that smaller, localized city government may effectively and
responsibly balance the needs of the people with the cost of pro-
viding municipal service.344

341. Of those polled, 72% claim that they pay more than their fair share of taxes,
and 80% claim they do not get an equitable share of services. Id. at 4.

342. See supra notes 210-11 and accompanying text.
343. "Staten Islanders do not have much confidence in New York City government.

Nearly half (48%) have no confidence; the other half (49%) have some. They are
pessimistic about the future of New York (68% believe New York will be a worse
place to live in five years) and Staten Island's place in it (55% say Staten Island will
be worse five years hence if it stays part of New York City). They see a rosier picture
in an independent Staten Island (60% see a better Staten Island in five years if it
succeeds)." Muzzio, supra note 294.

344. S. 3781, supra note 17, at 5.
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9. Summary

By the standards developed in this paper, Staten Island has a
justifiable claim to secede from New York City. It is a legitimate
political community defined by geography, history and values that
distinguish it from the rest of New York. It has expressed a strong
desire for self-government. Although it has the economic means to
support itself, separation from New York will not jeopardize the
stability of the latter. Therefore, secession will not pose any seri-
ous risks for the state or the region. The framers of its proposed
government have been vigilant in protecting the legitimate inter-
ests of minorities within the jurisdiction of the new city. While
such institutional safeguards can never be expected to resolve the
dilemma faced by minorities in a majoritarian system, they should
provide minorities with a fair opportunity for access, participation
and representation. Staten Islanders have articulated many griev-
ances against the government of New York City, but.their major
concern is a lack of effective representation resulting from the de-
mise of the Board of Estimate. In the final analysis, Staten Island-
ers lack confidence in the government and future of New York
City, and are more inclined to provide support and legitimacy to a
smaller more proximate government of their own making.

Conclusion

A political debate has ensued in New York that pits the home
rule doctrine against an attempt at municipal secession. The ab-
surdity of the controversy is underscored by the fact that, as polit-
ical concepts, both home rule and secession are derived from the
same yearning for local self-government - a cherished value within
the American political tradition, but not an absolute ri.ght. Our
localism, bereft of constitutional standing, is one that is modified
and moderated by state government. Based on Dillon's Rule,
there is a rich body of case law that subjects home rule to the ple-
nary power of the legislature. There are no such legal guidelines
regarding municipal secession. Nevertheless, given the severity of
separatist claims and the impact they can have on a city, a region or
a state, there is a need to develop standards for reviewing such
appeals. Because it is the state that must bear the consequences of
a political divorce locally, the state, through the power of the legis-
lature, must judge the appeal.

The literature on international jurisprudence provides us with
the material for defining criteria to determine the conditions under
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which municipal secession can be morally justified. When applied
in the context of American federalism, guided by the principles of
liberal democracy, these criteria support the notion of community
self-determination at the local level, so long as it does not jeopard-
ize the larger public good, and the legitimate interests of concerned
minorities are protected. These standards are put forth with the
full knowledge and understanding that big city politics and bureau-
cracy are as much a threat to meaningful community government
as is the aggressive exercise of power at the state level. These stan-
dards have general applicability to other American cities. If the
New York State legislature were to apply them to the case made by
Staten Islanders, it would support their plea for self-government.


