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Abstract

The recent financial crisis experienced by Thailand and the other Asia-Pacific countries has
left an indelible impact on Thailand’s financial system including significant amendments to the
laws and regulations of banking, finance, and securities business as well as proposed new laws
such as the Derivative Act. In this connection, the financial crisis acts as a change agent that
promotes and accelerates the pace of deregulation and liberalization. The “barbarians” are the
foreign financial institutions and foreign investors who will be in the position to gain the most
from an opening of the gate to the financial services sector in Thailand. This Article first presents
the background of the financial services in Thailand before examining significant changes to the
existing regulatory framework and the legal environment.
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INTRODUCTION

The recent financial crisis experienced by Thailand and the
other Asia-Pacific countries has left an indelible impact on Thai-
lannd's financial system including significant amendments to
the laws and regulations of banking, finance, and securities busi-
ness as well as proposed new laws such as the Derivative Act. In
this connection, the financial crisis acts as a change agent that
promotes and accelerates the pace of deregulation and liberali-
zation. The "barbarians" are the foreign financial institutions
and foreign investors who will be in the position to gain the most
from an opening of the gate to the financial services sector in
Thailand. This Article first presents the background of the fi-
nancial services in Thailand before examining significant
changes to the existing regulatory framework and the legal envi-
ronment.

Broadly speaking, the most important regulations governing
the financial services sector in Thailand regulate finance compa-
nies, commercial banks, and securities companies. Finance com-
panies are governed by the Act on the Undertaking of Finance
Business, Securities Business and Credit Foncier Business B.E.
2522 (1979) ("FSCA").1 Commercial banks are governed by the
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1. Act on the Undertaking of Finance Business, Securities Business and Credit
Foncier Business, B.E. 2522 (1979) (published in Government Gazette, vol. 96, pt. 74,
special vol., May 9, B.E. 2522 (1979)) [hereinafter FSCA] as amended by The Emergency
Decree Amending the Act on the Undertaking of Finance Business, Securities Business
and Credit Foncier Business, B.E. 2522, B.E. 2526 (1983) (published in Government
Gazette, vol. 100, pt. 195, special vol., Dec. 15, B.E. 2526 (1983)) as amended by The
Emergency Decree Amending the Act on the Undertaking of Finance Business, Securi-
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Commercial Banking Act B.E. 2505 (1962) as amended ("Com-
mercial Banking Act").2 Securities companies are governed by
the Securities and Exchange Act B.E. 2535 (1992)' ("Securities
Act"), and the regulations and notifications of the Securities and
Exchange Commission ("SEC"), the Office of the Securities and
Exchange Commission ("Office of the SEC"), and the Stock Ex-
change of Thailand ("SET"), issued pursuant to the Securities
Act.

I. OVERVIEW OF THE REGULATORY ENVIRONMENT IN
THAILAND: FINANCIAL SERVICES AND

CAPITAL MARKETS

In spite of Thailand's rapidly developing financial markets,
the country's legal and regulatory infrastructures, generally-
speaking, have not been keeping pace with the developments of
local and international financial markets.4 Traditionally, Thai-
land has been conservative in adopting untested legal norms and
standards. Over the last few years, however, there have been dis-
cernable trends towards liberalization and deregulation of cer-
tain aspects of the Thai financial and capital markets. As the
Thai financial system has undergone unprecedented develop-
ments, which were in turn influenced by, among other things,
globalization of financial systems and capital markets and the
ravaging effects of the financial crisis, the issues of lax supervi-

ties Business and Credit Foncier Business, B.E. 2522 (No. 2), B.E. 2528 (1985) (pub-
lished in Government Gazette, vol. 102, pt. 177, special vol., Nov. 26, B.E. 2528 (1985));
Act on the Undertaking of Finance Business, Securities Business and Credit Foncier
Business (No. 2), B.E. 2535 (1992) (published in Government Gazette, vol. 109, pt. 43,
Apr. 8, B.E. 2535 (1992)); Act on the Undertaking of Finance Business, Securities Busi-
ness and Credit Foncier Business (No. 3), B.E. 2535 (1992) (published in Government
Gazette, vol. 109, pt. 44, Apr. 9, B.E. 2535 (1992)).

2. Commercial Banking Act, B.E. 2505 (1962) (published in Government Gazette,
vol. 2, Mar. 28, B.E. 2505 (1962)); Commercial Banking Act (No. 2), B.E. 2522 (1979)
(published in Government Gazette, vol. 96, pt. 31, special vol., Mar., 7 B.E. 2522
(1979)); Royal Proclamamtion Amending Commercial Banking Act, B.E. 2505 (No. 3),
B.E. 2540 (1997) (published in Government Gazette, vol. 109, pt. 44, Apr. 9, B.E. 2535
(1997)).

3. Securities and Exchange Act, B.E. 2535 (1992) (published in Government Ga-
zette, vol. 109, pt. 22, Mar 16, B.E. 2535 (1992)).

4. For example, there are currently no derivative laws in Thailand. This does not
mean, however, that there have been no derivative transactions in Thailand because
non-financial institutions may freely enter into derivative contracts that are not prohib-
ited by generally applicable law unless they are of a speculative nature and, therefore,
may be considered wagering or gaming.
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sory measures, inadequate regulatory framework, and non-trans-
parency have been brought to the attention of international fi-
nancial community.

Over the years, the Thailand's Ministry of Finance and the
Bank of Thailand ("BOT") have gradually deregulated and liber-
alized the financial system and financial markets.5 The initial
phase of deregulation and liberalization emphasized relaxation
of interest rate and foreign exchange control law.6 In connec-
tion therewith, the Thai government, in May 1990, formally an-
nounced its acceptance of Article 8 of the International Mone-
tary Fund Agreement, pursuant to which Thailand was obliged
to lift restrictions on foreign exchange transactions and refrain
from engaging in discriminatory currency arrangements.7 Sub-
sequently, most requirements for permission of the exchange
control authorities have been abolished and replaced by simple
reporting requirements.' As of May 1992, most previous con-
trols on maximum interest and discount rates that banks and

5. For a chronological account of financial reforms in Thailand from 1989 to 1995,
see Rungsun Hataiseree, Monetary Policy in Thailand: Past, Present and Future, CHU-
LALONGKORN L. REv. 92 (1995).

6. The first major reform occurred in July 1989 when the Bank of Thailand
("BOT") abolished the interest rate ceiling on commercial banks' time deposits with
maturity exceeding one year. See Letter from Kamjorn Sathirakul, Governor, Bank of
Thailand, to the manager of every commercial bank, Bank of Thailand Circular Letter
No. Thor. Por.Tor.Nor.Wor. (Wor) 1043/2532 Re: Payment of Interest on Deposits and
Giving of Gifts by Commercial Banks (July 6, 1989) (on file with the Fordham Interna-
tional Law Journal).

7. The foreign exchange liberalization commenced with the official acceptance of
obligations under Article VIII of the Articles of Agreement of the International Mone-
tary Fund ("IMF") on May 21, 1990. Such acceptance enabled the Bank of Thailand to
issue a notification relaxing the foreign exchange regime. See Bank of Thailand Notifi-
cation No. 50 (May 22, 1990) (on file with the Fordham International Law Journal). See
generally Sakda Thanitkul, Obligations under Article 8 of the IMF Agreement and the Reform of
Thai Financial System, VARAsAN KOTMAM (JOURNAL OF LAw), vol. 13 (Mar. 2, 1990) (in
Thai).

8. Thus, the inward remittance of money into Thailand for investment in securities
does not require registration with the exchange control authorities. Foreign currency
brought into Thailand, however, must be sold to an authorized agent within 15 days or
deposited into a foreign currency account opened with a commercial bank, and a speci-
fied form must be submitted to the BOT if the amount deposited exceeds US$5,000 or
its equivalent. The outward remittance from Thailand of interest and principal after
payment of the applicable Thai tax, if any, may be made without exchange control
permission if the amount does not exceed US$5,000 or the equivalent in the relevant
currency. A specified form must be submitted to the relevant authorized agent to-
gether with documents or evidence as to the particular transaction.
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finance companies could charge and pay were abolished and re-
placed by notification requirements.

These and other significant programs aiming at deregulat-
ing and liberalizing the Thai financial services sector will be dis-
cussed in detail. Many of these regulatory changes, however,
were designed not as a breakthrough but were intended as a
means to assimilate Thailand gradually to the norms of the inter-
national financial community and accede to the obligations
under the General Agreement on Trade in Services ("GATS") by
which Thailand is obliged to fully liberalize its services sector by
the year 1999. Notwithstanding the efforts made by the Thai
Government, however, the deregulation and liberalization pro-
grams have failed to address the linchpin of the liberalization
programs, that is, the issue of foreign shareholding in and own-
ership of Thai financial institutions and financial services com-
panies as well as an unimpeded and equal access to the Thai
financial markets by foreign financial institutions and foreign in-
vestors. As it turned out, it would take the Asian financial crisis
(of which many consider Thailand to be the regional epicenter)
to jar Thailand from its semi-protectionist stance and propel it
towards a fully deregulated and liberalized financial market.
Ironically, the Thai Government has very little choice but to ac-
cept the reality of foreign ownership in Thai financial institu-
tions.

At this point, however, it might be useful to give a
thumbnail sketch of the existing regulatory framework of finan-
cial services sector, i.e., the scope of permissible businesses for
commercial banks, finance companies, and securities compa-
nies. The following table summarizes certain of the activities
that licensed commercial banks, finance companies, and securi-
ties companies are permitted to undertake in Thailand:
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Finance Commercial Securities
Activity Company Bank Company

Borrowing Yes Yes Yes (1)
Lending Yes Yes Yes (2)
Leasing/Hire Purchase Yes No No
Investment Yes Yes Yes
Foreign Exchange Dealing Yes (3) Yes No
International Trade Financing No Yes No
Underwriting/Selling Agency/Sale Support
Agency

- Equity Yes (4) No Yes
- Debt Yes (3) Yes Yes

Brokerage No No (9) Yes
Securities Registrar Yes (6) Yes Yes (6) (7)
Fund Management

- Mutual Fund No No Yes (5)
- Private Fund (5) (3) Yes Yes Yes
- Provident Fund (3) Yes Yes Yes
- Open-Ended/Close-Ended Fund Yes (8) Yes (8) Yes (8)

Securitization Yes Yes (10) Yes

(1) Only from financial institutions.
(2) Only margin lending.
(3) Only with permission, on a case-by-case basis, from the Ministry of Finance.
(4) Only sale support agency.
(5) Only with permission, on a case-by-case basis, from the Ministry of Finance with the
recommendation of the Securities and Exchange Commission.
(6) Only with permission, on a case-by-case basis, from the Securities and Exchange
Commission.
(7) Except for securities companies with mutual fund management license.
(8) Commercial banks, finance companies, securities companies, and insurance companies
are permitted to engage in a fund manager business pursuant to the Ministry of Finance's
notification. Commercial banks, finance companies, and securities companies are permitted
to engage in a fund supervisor business and a sale support agency business.
(9) Commercial banks, as from January 1, 1998, are permitted to act as an agent but only
with respect to close-ended investment units provided that it must be appointed by a licensed
securities company.
(10) Pursuant to Bank of Thailand's notification dated November 28, 1997.

II. REGULATION OF THE FINANCE INDUSTRY

The finance companies in Thailand began to emerge dur-
ing the 1970s when the Thai economy began to experience a
double-digit growth and demand for funding was, thus, increas-
ing dramatically. The first law governing finance companies, re-
ferred to as the National Executive Council Announcement No.
58 ("NEC No. 58"), was enacted in 1972.' Article 5 of the NEC
No. 58 required companies to secure permission from the Minis-
try of Finance in Thailand in order to engage in either the fi-

9. Announcement of the National Executive Council No. 58 (Jan. 26, B.E. 2515
(1972)) (published in Government Gazette, vol. 89, pt. 15, special vol., Jan. 27, 1972).
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nance or the securities business."0 Following the passage of NEC
No. 58, a total of 104 new licenses were granted (twenty-one fi-
nance licenses, seventy-one finance and securities licenses, and
twelve securities licenses). In 1977, the Ministry of Finance
ceased granting new licenses as the number issued was consid-
ered sufficient. Prior to the suspension of the troubled finance
companies in 1997, there were altogether ninety-one finance
companies and finance and securities companies, some of
which were affiliated with local commercial banks.

A. The Finance Industry: Regulatory Framework

1. Current Finance Industry Regulation

The finance industry in Thailand is currently governed by
the FSCA and notifications issued thereunder. Under the FSCA,
a company may be granted licenses to engage in four types of
finance business: commercial finance, development finance,
consumer finance, and finance relating to real estate. 2 In addi-
tion, other types of finance business may be permitted on a case-
by-case basis.'" The BOT may permit a company that is licensed
to conduct commercial finance business to give guarantees, 4

and the FSCA permits a company that is licensed to conduct de-
velopment finance to act as an arranger or broker of financing
and as a financial advisor. 5

The FSCA provides that a finance company may not engage
in any business other than those businesses authorized by the
FSCA except with authorization of the Minister of Finance. 6 As
indicated in the table above, subsequent changes in the laws re-
lating to finance companies and developments within the capital
markets in Thailand have resulted in the expansion of the scope
of finance business to include:
* custodian services for securities, certificates of deposits, and

debt securities;' 7

10. Id. at 3.
11. Source: Bank of Thailand
12. FSCA, supra note 1, §§ 8-9.
13. Id.
14. Id. § 20(6).
15. Id.
16. Id.
17. Bank of Thailand Circular Letter No. Thor.Por.Tor.Wgor.Por.(Wor) 1834/

1998] 1895
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* securities registrar;' 8

* establishment of a representative office abroad;19

* business relating to arranging, underwriting, and trading of
debt securities;

2°

* selling agent for government bonds and debt securities issued
by government agencies or state-owned enterprises;2 1

* listing sponsor; 22

* property leasing;23

* repurchase of government bonds or bonds issued by state
owned enterprises; 24

* provident fund management;2 5

* financial advisory service relating to issuance of securities;26

* private fund management and supervisory service; 2 7

* loan servicing agent;28

2535 Re: Additional Scope of Businesses for Finance Companies (Oct. 20, 1992) (in
Thai) (on file with the Fordham International Law Journal).

18. Id.
19. Ministry of Finance Notification Re: Bases and Procedures Respecting Applica-

tion for Permission to Establish Representative Office Abroad and Conditions Thereof
(Aug. 1, 1994) (published in Government Gazette, vol. 111, pt. 33 Ngor., special vol.,
Aug. 10, 1994).

20. Ministry of Finance Notification Re: Conditions of Granting Permission to Fi-
nance Company to Operate Business of Issuance, Distribution and Trading of Instru-
ments of Debt (Oct. 6, 1992) (published in Government Gazette, vol. 109, pt. 134, Oct.
15, 1992).

21. Bank of Thailand Circular Letter No. Thor.Por.Tor.Wgor.Por.(Wor) 566/2535
Re: Additional Scope of Businesses for Finance Companies (Mar. 24, 1992) (in Thai)
(on file with the Fordham International Law Journal).

22. Id.
23. Ministry of Finance Notification Re: Conditions in Granting Permission to Fi-

nance Company to Operate Business of Property Leasing (No. 2) (June 30, 1994) (pub-
lished in Government Gazette, vol. 111, pt. 26 Ngor., special vol., July 7, 1994).

24. Bank of Thailand Regulations Governing Trading of Bonds with Financial In-
stitutions with Agreement That Seller Will Repurchase Same, B.E. 2539 (Jan. 17, 1996)
(repealing previous regulations) (on file with the Fordham International Law Journal).

25. Letter from Rernghai Marakanon, Governor, Bank of Thailand, to the manag-
ers of every commercial bank and every financial company, Bank of Thailand Circular
Letter No. Thor.Por.Tor.Ngor.Kor.(Wor) 2230/2535 Re: Application for Permission
to Operate Business of Management of Provident Fund (Oct. 16, 1995) (on file with the
Fordham International Law Journal).

26. See supra note 20.
27. Ministry of Finance Notification Re: Bases Respecting Granting Permission to

Finance Company to Operate Private Fund Management Business (Aug. 2, 1996) (pub-
lished in Government Gazette, vol. 113, pt. 68 Ngor., Aug. 22, 1996).

28. SEC Notification Re: Rules, Conditions and Procedures With Respect to Sup-
porting Selling Agent for Open-Ended Mutual Fund, B.E. 2536 (July 30, 1993) (on file
with the Fordham International Law Journal).
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" securitization project management; 29

* branch opening;30

" credit facility office;31

" loan servicing agent;3 2

" foreign exchange dealing;33

" loan collection agent;34

" suretyship.35

2. Statutory Financial Ratio Requirements for
Finance Companies

Pursuant to the FSCA and regulations promulgated there-
under, finance companies must maintain the following ratios un-
less permission is obtained from the BOT.

a. Liquidity

A notification of the BOT dated September 8, 1997, issued
under Section 28 of the FSCA,36 replaced the previous notifica-
tions regarding liquidity requirements and established a new li-

29. Ministry of Finance Notification Re: Granting General Permission to Allow
Finance Company, Finance and Securities Company and Credit Foncier Company to
Operate Business of Management of Securitization Project for Forearding Same to SEC
Office, and to Operate Loan Servicing Agent Business (June 30, 1997) (published in
Government Gazette, vol. 114, pt. 106 Ngor., Nov. 13, 1997).

30. Ministry of Finance Notification Re: Bases and Procedure Respecting Applica-
tion for Permisssion to Set Up Branch Office (Aug. 10, 1987) (published in Govern-
ment Gazette, vol. 104, pt. 154, Aug. 11, 1987).

31. Ministry of Finance Notification Re: Bases and Procedure Respecting in Apply-
ing for Permission to Set Up Credit Facility Office and Condition Thereto, (No. 2) B.E.
2539 (July 4, 1996) (published in Government Gazette, vol. 113, pt. 61 Ngor., July 30,
1996).

32. Ministry of Finance Notification Re: Permission to Allow Finance Company to
Operate Loan Servicing Agent Business (June 30, 1997) (published in Government Ga-
zette, vol. 114, pt. 59 Ngor., July 8, 1997).

33. Ministry of Finance Notification Re: Conditions Respecting Permission to Al-
low Finance Company to Operate Business Concerning Foreign Means of Payment
(Apr. 19, 1996) (published in Government Gazette, vol. 113, pt. 34 Ngor., Apr. 25,
1996).

34. Ministry of Finance Notification Re: Permission to Allow Finance Company to
Operate Loan Servicing Agent Business (june 30, 1997) (published in Government Ga-
zette, vol. 114, pt. 59 Ngor., July 8, 1997).

35. Bank of Thailand Notification Re: Bases, Procedures and Conditions Respect-
ing Operation of Suretyship Business of Finance Company (Dec. 24, 1993) (published
in Government Gazette, vol. 110, pt. 225, special vol., Dec. 28, 1993).

36. Bank of Thailand Notification Re: Maintenance of Liquid Assets of Finance
Companies (Sept. 8, 1997) (published in Government Gazette, vol. 114, pt. 78, Sept. 8,
1997) [hereinafter Finance Liquid Assets Notification] (in Thai).
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quidity requirement for finance companies and finance and se-
curities companies. As from September 12, 1997, a finance com-
pany's liquid reserves, i.e., liquid assets in relation to its total
borrowings, shall meet the following requirements:
" liquid reserves shall not be less than 6% of total borrowing

(including borrowing from the public);
" at least 0.5 % of the liquid reserves shall be deposited with the

BOT;
* at least 4.5% of the liquid reserves shall be in treasury bills,

government bonds, debt instruments guaranteed by the Minis-
try of Finance, debt instruments issued by the Financial Insti-
tutions Development Fund17 ("FIDF"), debt instruments or de-
bentures guaranteed (as to principal and interest) by the
FIDF, and/or debentures or bonds issued by certain state-
owned enterprises, government agencies, or the Industrial Fi-
nance Corporation of Thailand; and

* the remaining reserves shall be deposited with commercial
banks established in Thailand, lending to commercial banks
established in Thailand and/or certificate of deposit issued by
a commercial bank.

In addition, at least 6% of the borrowing from abroad that
is a demand loan or due or redeemable within a year from the
borrowing or drawdown date shall be maintained as a deposit
with the BOT as liquidity reserves, except otherwise approved by

37. At this time, no formal deposit insurance scheme exists in Thailand. The Fi-
nancial Institutions Development Fund ("FIDF"), which is managed by the BOT, col-
lects annual contributions from all financial institutions under the supervision of the
BOT at the ratio of 0.1% of deposits. Under certain circumstances, the FIDF may bor-
row from the BOT when necessary. The FIDF may lend money, take equity interests in
certain financial institutions, or bail out troubled financial institutions by purchasing
their non-performing assets when the FIDF deems appropriate. The Fund Manage-
ment Committee consists of high-ranking officials from the Ministry of Finance, the
BOT, the Juridical Council, and certain other public entities. See Release of the Bank of
Thailand in the Bank of Thailand website (www.bot.or.th). Notwithstanding the fact
that there is no formal deposit insurance scheme in Thailand, on August 8, 1997, the
BOT issued a regulation providing that the FIDF will insure repayments and payments
of principals and interests to depositors and creditors of financial institutions in finan-
cial distress except those of any depositor or creditor not acting in good faith or in a
normal course of business or any holder of debentures or convertible debentures of less
preferential rights than those of ordinary creditors. The FIDF insurance applies to
both domestic and foreign creditors. See Regulation of Financial Institution Develop-
ment Fund (FIDF) Concerning Insurance for Depositors and Creditors of Financial
Institutions, B.E. 2540 (Aug. 8, 1997) (on file with the Fordham International Law Jour-
nal).
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the BOT .3
In calculating the foregoing liquidity ratios, a finance com-

pany shall use a daily figure of its liquid assets and total borrow-
ing from the public calculated on a weekly basis.3 9 It is notable
that the revised liquid assets now specifically include loans and/
or guarantees made by the FIDF.4 ° This is due to a greater reli-
ance on the FIDF by finance companies as a source of funds;
over the past few years, in particular, 1997, the FIDF has lent
heavily to cash-strapped finance companies. The FIDF (at least
prior to the recent financial shakeup of December 8, 1997) was
in fact the largest creditor of some of these finance companies.4 1

To address the concern of the general public regarding the
stability of financial institutions whose operations have not been
suspended, on August 7, 1997, the BOT issued a circular letter 42

requiring that a fund be set aside to support the liquidity of fi-
nancial institutions.

b. Capital Adequacy

A notification of the BOT dated August 29, 19964" issued
pursuant to Section 29 of the FSCA (replacing the previous noti-
fications on capital adequacy) prescribes that the following capi-
tal adequacy ratios shall apply. As from September 17, 1996, a
finance company shall maintain its (capital reserve) ratio of all
capital to assets and off-balance sheet contingencies at not less
than 7%, and the ratio of first tier capital to assets and contin-
gencies shall not be less than 5%. From January 1, 1997, the
ratio of all capital to assets and contingencies shall not be less
than 7.5%, and the ratio of the first tier capital to assets and
contingencies shall not be less than 5%. From January 1, 1998,

38. Finance Liquid Assets Notification, supra note 36, 2.
39. Id. 3.
40. Id. 2(2)(2.2)(c).
41. Through the end ofJune 1996, the FIDF had extended loans totaling approxi-

mately Baht 500 billion - equal to 806% of the gross national product - to 66 finance
companies and two commercial banks. (Source: IMF Report).

42. Letter from Jarung Noo-kwan, Deputy Governor, Bank of Thailand, to the
manager of every commercial bank, every finance company, finance and securities com-
pany, and credit foncier company, Bank of Thailand Circular Letter No.
Thor.Por.Tor.Ngor.Por.(Wor) 2404/2540 Re: Setting Aside Liquidity Fund for Finan-
cial Institutions (Aug. 7, 1997) (on file with the Fordham International Law Journal).

43. Bank of Thailand Notification Re: Capital Adequacy Requirements for Fi-
nance Companies (Aug. 29, 1996) (published in Government Gazette, vol. 113, pt. 71
Ngor., Sept. 3, 1996) (in Thai).

1998] 1899
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the ratio of all capital to assets and contingencies shall not be
less than 8.0%, and the ratio of first tier capital to assets and
contingencies shall not be less than 5.5%.

Risk assets are weighted according to BOT regulations that
generally conform to Bank for International Settlement ("BIS")
Guidelines for Capital Adequacy. First tier capital consists of the
following: paid-in share capital, including premium paid on is-
sue of shares, the issue price of warrants on shares, and perpet-
ual non-cumulative preference shares; legal reserves and other
reserves appropriated from net profit; and retained earnings.44

The components of the second tier capital allowed by the
BOT are as follows: up to seventy percent of the amount of land
revaluation surplus; fifty percent of the amount of building reval-
uation surplus; and the proceeds from the issuance of long term
subordinated bonds or debts, i.e., proceeds having a maturity of
more than five years to, the extent that such proceeds do not
exceed the amount of first tier capital.4"

c. Lending Limits

A notification of the BOT dated December 24, 1993, as
amended 46 issued by virtue of Section 35 and Section 36 of the
FSCA provides that, except with the approval of the BOT, no
finance company may lend money to or invest in any person or
group of related persons (as defined in the FSCA and regula-
tions thereunder) in excess of any amount equal to twenty-five
percent of its first tier capital at the end of each day, or under-
take contingent liabilities (such as aval or guarantee) in respect
of the obligations of any person or group of related persons in
excess twenty-five percent of the first tier capital at the end of
each day. The aggregate of such loans, investments, and contin-
gent liabilities with respect to any one person or group of related
persons shall not exceed thirty-five percent of first tier capital.47

44. Bank of Thailand Circular Letter No. Thor.Por.Thor.Ngor.Por.(Wor) 10/2537
(Jan. 5, 1994) (in Thai) (on file with the Fordham International Law Journal).

45. See id.; Bank of Thailand Notification Re: Instruments Counted as Capital
(Dec. 24, 1993) (on file with the Fordham International Law Journal).

46. Bank of Thailand Notification Re: Fixing Ratio of Borrowing or Investment or
Obligations or Payment under Obligations for Any One Person to Capital Fund of Fi-
nance Company (Dec. 24, 1993) (published in Government Gazette, vol. 110, pt. 225,
special vol., Dec. 28, 1993).

47. Id. 3(3).



1998] ASIAN FINANCIAL CRISIS 1901

d. Investments

The FSCA provides that no finance company may purchase
or hold shares of any limited company in an amount exceeding
ten percent of the total issued shares of such company unless
such purchase or holding is approved by the BOT, or, subject to
certain exceptions, hold any shares in another finance company
unless such purchase or holding is approved by the Ministry of
Finance on the recommendation of the BOT.4" Some finance
companies in the past have tried to circumvent the ten percent
shareholding limit by using nominees or agents to hold shares
on their behalf directly or impliedly or by holding shares as an
undisclosed principal. To curb this practice, on December 14,
1995, the BOT issued a circular letter49 ordering the finance
companies to seek prior approval from the BOT with respect to
any nominee shareholding or the like.5 °

48. FSCA, supra note 1, § 20(4).
49. Letter from Charung Nookwan, acting on behalf of the Governor of the Bank

of Thailand, to managers of all finance companies and finance and securities compa-
nies, Bank of Thailand Circular Letter No. BOT Ngor.For.(Wor) 2693/2538 Re:
Purchase or Holding Shares in Other Companies in Excess of the Limit Provided by
Law by Having Other Persons Hold Shares as a Nominee (Dec. 14, 1995) [hereinafter
Circular Letter 2693/2538] (on file with the Fordham International Law Journal).

50. Pursuant to the Circular Letter No. BOT. Ngor.For(Wor) 2693/2538, share-
holding in a limited company in the following manners shall be presumed as holding of
shares on behalf of the finance company:

1. A limited company established by a person who has a substantial inter-
est in such finance company, or the executives of the limited company are also
the executives of the finance company, or the persons who hold shares in such
limited company in aggregate more than 10% of the total shares sold of such
limited company hold shares in the finance company in aggregate more than
10% of the total shares sold of the finance company.

2. A limited company in which a finance company or executives of the
finance company or the persons who hold shares in the finance company
more than 5% of the total shares sold of such finance company holds shares in
aggregate more than 10% of the total shares sold of such limited company.

3. A limited company in which a finance company or executives of a fi-
nance company or the persons who hold shares in the finance company more
than 5% of the total shares sold of such finance company or a limited com-
pany in 2 above holds shares in aggregate more than 10% of the total shares
sold of such limited company.

4. A limited company in which the limited company in 1 or 2 or 3 above
holds shares in aggregate more than 10% of the total shares sold of such lim-
ited company.

A limited company which was established by a person who has been au-
thorized by the finance company or the executive or shareholders of the fi-
nance company.

A limited company in which the employees of the finance company hold
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e. Interest Rates

Under the FSCA, the BOT has power to impose limits on
the rate of interest or discount that a finance company may pay
in relation to borrowing or receiving money from the public or
on the rate of interest or discount that a finance company may
charge on its lending. In this connection, the BOT subsequently
prescribed the following interest rates: the rate of interest or
discount payable by the finance company for demand loans shall
not be higher than the averaged interest rate for a three-month
deposit set by the five major commercial banks;5' the rate of in-
terest or discount payable by the finance company for term loans
shall not be higher than the average interest rate for deposit of
the same term set by the five major commercial banks plus three
percent per annum; and the rate of interest for loans with less
than one-month term shall be zero.52

Shortly thereafter, however, the BOT, recognizing the diffi-
cult position of finance companies in the high interest rate envi-
ronment, issued yet another notification53 granting temporary
relief to finance companies: the rate of interest for a short-term
loan that is due and payable in less than seven days shall be five
percent per annum. This temporary policy will be in effect until
the market volatility has improved. Finally, the BOT issued a
guideline in respect to the finance companies' practice regard-
ing interest rate on issues such as interest rate on promissory
notes used as security for lending, aval of promissory notes, and
term of promissory notes. 54

shares on behalf of the finance company or executives or shareholders of the
finance company.

Id.

51. The five referenced Thai commercial banks are: Bangkok Bank, Siam Com-
mercial Bank, Krung Thai Bank, Thai Farmers Bank, and Bank of Ayudhya.

52. Bank of Thailand Notification (No. 2) Re: The Rate of Interest or Discount
Payable or Collectible by Finance Companies (Sept. 18, 1997) (on file with the Fordham
International Law Journal) (superseding Bank of Thailand Circular Letter No.
Thor.Por.Thor.Ngor.Wor. (Wor) 2239/2538 (Oct. 17, 1995) (in Thai).

53. Bank of Thailand Notification (No. 3) Re: The Rate of Interest of Discount
Payable or Collectible by Finance Companies (Oct. 6, 1997) (published in the Royal
Gazette, vol. 114, pt. 91, Oct. 7, 1997) (in Thai) (on file with the Fordham International
Law Journal).

54. Bank of Thailand Circular Letter No. Thor.Por.Thor. Ngor.(Wor) 3021/2540
Re: Practices Relating to the Interest Rate Payable or Collectible by Finance Companies
(Oct. 3, 1997) (in Thai).
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f. First Tier Capital to Paid-up Share Capital

Section 26 bis of the FSCA provides that where a finance
company's first tier capital is less than three-fourths of the paid-
up share capital, the finance company shall be prohibited from
borrowing from the public except as otherwise approved by the
BOT. Moreover, if a finance company's first tier capital is less
than one-half of its paid-up share capital, then the finance com-
pany shall immediately cease its operation and submit or project
for rectification of its condition and operation to the BOT no
later than fourteen days from the date of noncompliance. It
should be noted that Section 26 bis has been amended by the
Royal Decrees (see below) with respect to reduction or increase
of capital fund as a result of a merger or amalgamation.

g. Non-Performing Asset Reserves and Capital Increase
(for All Financial Institutions)

On November 12, 1997, the BOT issued the guidelines for
compliance and a policy for the revision of bases in respect to
realization of income, setting aside of reserves for non-perform-
ing assets, and classification of assets.56 As of January 1, 1998, all

55. See The Royal Decree Amending Finance, Securities and Credit Foncier Busi-
ness Act B.E. 2522 (1979) (No. 3), B.E. 2540 (1997) § 3 (published in Government
Gazette, vol. 114, pt. 29 Kor., decree issue, June 28, 1997). Section 3 provides that:

The provisions of paragraph five of Section 26 bis of the Finance, Securi-
ties and Credit Foncier Business Act B.E. 2522(1979) amended by the Royal
Proclamation Amending Finance, Securities and Credit Foncier Business Act
B.E. 2522(1979) (No. 2) B.E. 2528(1985) shall be repealed and replaced by
the following:

"In case the finance company must reduce or increase capital fund ac-
cording to the project approved under paragraph two or according to the
decision under paragraph three, the provisions of this Act in relation to the
fixing of minimum registered capital and paid-up capital of the finance com-
pany, and Section 1222, Section 1224, Section 1225 and Section 1226 of the
Civil and Commercial Code, and Section 139, Section 140 and Section 141 of
the Public Limited Company Act B.E. 2535(1992), as the case may be, shall
not apply."

Id.
56. Letter from Chaiwat Wiboonsawad, Governor, Bank of Thailand, to all manag-

ers of every commercial bank, every finance company, finance and securities company,
and credit foncier company, Bank of Thailand Circular Letter No.Thor.Por.Tor.Ngor.
(Wor) 3246/2540 Re: Guidelines for Compliance and Policy of the Authority Respect-
ing Revision of Standards of Financial Institution Supervision (Nov. 12, 1997) (on file
with the Fordham International Law Journal). The BOT, however, pursuant to its third
IMF letter of intent and as a result of the IMF's insistence, has recently indicated that by
no later than the end of 1998, the six-month period of non-interest payment with re-
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financial institutions (i.e., commercial banks, finance compa-
nies, finance and securities companies, and credit foncier com-
panies) are subject to certain requirements.
* They must suspend the recording of accrued interest as in-

come for debtors who have not paid interest for more than six
months and to record the amount actually received on a cash
basis until the debtors will have paid the principal and interest
in full.

* With respect to finance companies, they must set aside reserve
for a sub-standard assets in all accounting periods for the six
month period at the rate not less than twenty percent (fifteen
percent for commercial banks) of the total outstanding
amount of sub-standard assets. Moreover, for the assets al-
ready classified as sub-standard assets as of June 30, 1997, the
financial institution in question shall set aside reserve at the
prescribed rate in full no later than the accounting period of
1998. However, in case that any assets have been reclassified
as doubtful assets, the financial institution is required to set
aside reserve for the entire amount immediately as at the end
of the accounting period in which the reclassification occurs.

* All financial institutions are required to prepare a capital in-
crease plan under which capital increase shall be sufficient to
cover the setting aside of reserve.

B. Recent Legal and Regulatory Developments

As a consequence of the unprecedented financial turmoil
experienced by Thai financial services sector, in particular, the
finance industry, new laws were promulgated specifically to deal
with the consequences of the crisis. The first series of reform
laws"v ("Royal Decrees") dated June 27, 1997, included new laws

spect to sub-standard debt will be reduced to three months and both finance compa-
nies and commercial banks will be required to set aside 25% reserve for sub-standard
assets. See Pujadkan Raiwan, DAILY MANAGER (in Thai), Mar. 23, 1998, at 14.

57. Royal Decree Amending Commercial Banking Act, B.E. 2505 (1962) (No. 2),
B.E. 2540 (1997) (published in Government Gazette, vol. 114, pt. 29 Kor., Decree Issue,
June 28, 1997) [hereinafter Bank Royal Decree]; Royal Decree Amending Finance, Se-
curities and Credit Foncier Business Act, B.E. 2522 (1979) (No. 3), B.E. 2540 (1997)
(published in Government Gazette, vol. 114, pt. 29 Kor., Decree Issue, June 28, 1997)
[hereinafter FSCA Royal Decree]; Royal Decree on Special Purpose Vehicle for Asset
Securitization, B.E. 2540 (1997) (published in Government Gazette, vol. 114, pt. 29
Kor., June 28, 1997) [hereinafter Securitization Royal Decree]. Subsequently, the fol-
lowing decree was adopted: Royal Decree Amending Finance, Securities and Credit
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on (i) asset securitization, (ii) establishment of a secondary
mortgage corporation, (iii) permission to allow foreign share-
holdings in a Thai commercial bank to exceed the twenty-five
percent limit, and, most importantly, (iv) the amendment of the
FSCA. The amendments to the Commercial Banking Act will be
discussed separately.

The second series of reform laws, i.e., the Emergency De-
crees, became effective on October 25, 1997. The Emergency
Decrees were drafted with the following objectives in mind:
* to satisfy the requirement of International Monetary Fund

("IMF") for detailed reform plans in the financial sector;
" to meet the demand of foreign lenders for concrete solutions

to the problems relating to foreign currency loans made to
Thai corporate borrowers that are likely to default unless the
loans are rolled over; and

* to augment the responsibilities of the BOT in order to avoid
suspensions or closures of financial institutions in the future.5"

The following Emergency Decrees were enacted into law:
" Emergency Decree on Financial Sector Restructuring B.E.

2540"0 ("FRA Decree");
" Emergency Decree on the Asset Management Corporation

B.E. 254060 ("AMC Decree");
* Emergency Decree Amending the Bank of Thailand Act B.E.

2485 (No. 2) B.E. 254061 ("BOT Decree");
* Emergency Decree Amending the Commercial Banking Act

B.E. 2505 (No. 3) B.E. 2540;62

Foncier Business Act, B.E. 2522 (1979) (No. 4), B.E. 2540 (1997) (published in Govern-
ment Gazette, vol. 114, pt. 60 Kor., Oct. 24, 1997). The term Royal Proclamation is also
used to refer to Royal Decrees, but this article will only use the term Royal Decrees.

58. See Pradit Sahachaiyunta & Apisith John Sutham, Emergency Decrees Aimed at Re-
structuring the Financial Sector, CAPITAL ASIA, vol. 8, Issue No. 10, Dec. 10, 1997.

59. Emergency Decree on Financial Sector Restructuring, B.E. 2540 (1997) (pub-
lished in Government Gazette, vol. 114, pt. 60 Kor., Oct. 24, 1997) [hereinafter FRA
Decree].

60. Emergency Decree on the Asset Management Corporation, B.E. 2540 (1997)
(published in Government Gazette, vol. 114, pt. 60 Kor., Oct. 24, 1997) [hereinafter
AMC Decree].

61. Emergency Decree Amending the Bank of Thailand Act, B.E. 2485 (No. 2),
B.E. 2540 (1997) (published in Government Gazette, vol. 114, pt. 60 Kor., Oct. 24,
1997).

62. Emergency Decree Amending Commercial Banking Act, B.E. 2505 (No. 3),
B.E. 2540 (1997) (published in Government Gazette, Vol. 114, Pt. 60 Kor., Oct. 24,
1997) [hereinafter Commercial Bank Decree].
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" Emergency Decree Amending the FSCA (No. 4) B.E. 254063
("FSCA Decree"); and

* Emergency Decree Amending the Revenue Code (No. 17)
B.E. 2540.64

1. The Royal Decrees

Even though the regulatory framework for the finance in-
dustry remains largely unaltered, certain changes have been in-
troduced to the legal framework, including those relating to the
oversight responsibilities by the BOT, by way of the Royal De-
crees and the Emergency Decrees, both of which amended the
FSCA in several important respects.

The Royal Decrees supplement the existing powers of the
Ministry of Finance and the BOT in a number of ways. Arguably
the most important changes made to the FSCA relate to amend-
ments of the FSCA and various other laws made in order to ex-
pedite merger or transfer of the business of insolvent finance
companies (i.e., the fifty-eight finance companies suspended by
the BOT) to the more financially sound financial institutions.

a. Amendments in Relation to Reductions and Increases of
Capital in a Finance Company

This Royal Decree waives the requirements in the Public
Limited Companies Act B.E. 253565 ("PLCA") whereby the capi-
tal requirements shall not apply to changes in capital of a fi-
nance company. As a result, changes in capital of a finance com-
pany are now exempted from the following requirements: capi-
tal shall not be reduced each time to below twenty-five percent
of then registered capital; and notice must be given to creditors
who have either six months (in case of a private limited com-
pany) or two months (in case of a public limited company) to
object to reduction in capital and if the objecting creditor is not

63. Emergency Decree Amending the Act on the Undertaking of Finance Busi-
ness, Securities Business and Credit Foncier Business, B.E. 2522 (No. 4), B.E. 2540
(1997) (published in Government Gazette, vol. 114, pt. 60 Kor., Oct. 24,1997) [herein-
after FSCA Decree].

64. Emergency Decree Amending Revenue Code (No. 17), B.E. 2540 (1997) (pub-
lished in Government Gazette, vol. 114, pt. 60 Kor., Oct. 24, 1997).

65. Public Limited Company Act, B.E. 2535 (1992) (published in Government Ga-
zette, vol. 109, pt. 43, Apr. 4, B.E. 2535 (1992)) [hereinafter PLCA].
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paid or given security for his debt, then the capital reduction
cannot proceed.

b. Amendments in Relation to Merger and Transfer
of Business

The key amendments relating to the merger and transfer of
the business of finance companies include the following:
* mergers of finance companies will not result in an automatic

transfer of licenses (including a securities license held by a fi-
nance and securities company) held by the merged companies
to the new company;

* exemption from Section 306 of the Civil and Commercial
Code 66 relating to a requirement for notice or consent of the
obligors in case of a transfer of claims by assignment;

" waiver (with consent of the BOT) from the FSCA's prohibition
on individuals from holding directorships or management po-
sitions in more than one finance company in case a finance
company acquires shares in another; and

" during the merger or transfer of the asset process, no credi-
tors may initiate bankruptcy proceedings against the compa-
nies involved in the process.

Moreover, finance companies involved in an approved
merger or asset transfer are exempted from, among others, the
following:
* the normal restrictions of company law on issuing new shares

at a discount to par value;
" the normal requirement prohibiting interested parties from

voting at a shareholder meeting;67 and
" Section 114 of the Bankruptcy Act6" (which provides that a

court may cancel any transfer of assets within three years prior
to a bankruptcy application unless the transferee can prove
good faith and payment in due consideration).

2. The Emergency Decrees

Broadly speaking, the Emergency Decrees ("Decrees") aug-

66. The Civil and Commercial Code of Thailand § 306 as amended (specifying
that transfer of obligation performable to specific creditor is not valid unless it is made
in writing and it can be set up against debtor or third person only if notice has been
given to debtor or debtor has consented to transfer).

67. The Civil and Commercial Code of Thailand § 1185.
68. Bankruptcy Act, B.E. 2483 (1942) § 114.

19981 1907



1908 FORDHAMINTERNATIONALLAWJOURNAL [Vol.21:1890

ment the regulatory power and supervisory authority of the BOT
in relation to (the remaining) finance companies and finance
and securities companies. While it is true that in the past the
BOT was able to interfere with the management affairs of fi-
nance companies to a certain degree, the Decrees expressly pro-
vide that the BOT is empowered, among others things, to order
a finance company to increase its capital without approval from
the shareholders (as required by the Civil and Commercial Code
or the PLCA) and to order allocation of share increases notwith-
standing the rights of existing shareholders to have first priority
in the subscription of such shares.69

a. FRA Decree

During the restructuring of finance companies and while
the suspended finance companies are under the supervision of
the FRA, the powers of the BOT and the Ministry of Finance
relating to the restructuring will be transferred to the FRA,
which will then have comprehensive powers;
* in case that any suspended finance company is permitted to

resume its operations as normal, such finance company will be
brought under the BOT's supervision;7"

" the FRA will sell assets of finance companies that cannot be
rehabilitated through public auction (and, in the process, is-
sue guidelines to depositors and creditors of suspended fi-
nance companies) ;71 and

" the board of directors of FRA is vested with the power to grant
waivers from the FSCA in respect to legal shareholding limits
and foreign shareholding limits. 72

69. See FRA Decree, supra note 59, § 25 (proclaiming that to rehabilitate sus-
pended finance companies, Financial Sector Restructuring Authority ("FRA") is em-
powered to order such companies to write down or increase capital); PLCA, supra note
65, §§ 136, 139 (requiring shareholders resolution by not less than three-quarters of
total number of votes of shareholders attending meeting and entitled to vote shall be
waived.)

70. On December 15, 1997, the FRA and the BOT announced that out of 56 sus-
pended finance companies, only Kiatnakin Finance Public Company Limited and Bang-
kok Investment Public Company Limited would be permitted to resume operations as
normal.

71. See FRA Decree, supra note 59, § 16 (empowering FRA to issue procedures for
liquidation and sale of assets of unviable suspended finance companies).

72. See id. § 23 (vesting power to grant permission, waivers, or approvals under
FSCA for certain specified matters in FRA).
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b. Asset Management Corporation Decree

The aim of the Asset Management Corporation ("AMC") is
primarily to acquire the bad or impaired assets of the suspended
finance companies as well as to acquire certain good assets. 73 To
carry out this mission, the AMC Decree empowers the AMC to
issue rules concerning the valuation appraisal of the assets and
collateral to be purchased by the AMC.7 1

c. Emergency Decree Amending the Bank of Thailand Act

The BOT Decree empowers the FIDF to require financial
institutions to contribute based on the amount of liabilities guar-
anteed by the FIDF and to procure government financial sup-
port for the FIDF or rendering financial assistance to depositors
and creditors of financial institutions.75

d. Emergency Decree Amending the FSCA

As mentioned earlier, the FSCA Decree empowers the BOT
to order a finance company to increase its capital without ap-
proval from the shareholders, as required by the Civil and Com-
mercial Code or the PLCA, as the case may be. In addition,
where there is an urgent need to rectify the condition and oper-
ation of a finance company, the BOT - with the approval of the
Minister of Finance - has the power to remove directors or exec-
utives of such finance company and to appoint any replacement
person immediately.76

e. Emergency Decree Amending the Commercial Banking Act

This decree bears a similar purpose and principles as the
decree amending the FSCA.

3. The "Super Finance" Company Law

In order to prepare financial institutions to face stronger
competition and to promote their long-term stability, on April 3,

73. See AMC Decree, supra note 60, § 7(1)-(2) (explaining that purposes of Asset
Management Corporation ("AMC") are "to administer the business of purchasing or
receiving transfer of imparied assets" of any financial institutions and "to manage the
purchased assets and subsequently sell them off.").

74. See id. § 17(4) (empowering AMC to issue rules concerning valuation appraisal
of assets and collateral).

75. See BOT Decree, supra note 61, § 29 quinque.
76. See FSCA Decree, supra note 63, § 3 (amending Section 57 bis of FSCA).
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1997, the BOT, with the Ministry of Finance's approval, issued a
circular letter to financial institutions advising them of the new
rules regarding the conglomeration of the businesses of finan-
cial institutions. 77 First, as of April 3, 1997, any finance com-
pany, finance and securities company, or credit foncier company
contemplating their businesses together may submit a conglom-
eration plan to create a "super finance" company to the BOT.
Second, any commercial bank that intends to have any finance
company, finance and securities company, and credit foncier
company, may also submit a conglomeration plan to the BOT.

Subsequently, the Ministry of Finance issued a notification 71

supplementing the circular letter and set the bases for qualifica-
tion.
" "Super finance" company: in case of conglomeration of busi-

nesses to expand the category of businesses (i.e., to become a
"super finance" company), there must be a core finance com-
pany, finance and securities company, or a group of finance
companies or finance and securities companies, of not more
than three companies whose net first tier capital in the aggre-
gate is not less than 3,000 million baht and whose net assets in
the aggregate are not less than 30,000 million baht. The con-
glomerated or merged finance company shall have net assets
not less than 40,000 million baht and net first tier Capital not
less than 4,000 million baht.

* New commercial bank: in case of conglomeration of businesses
for the purpose of applying for a license to operate commer-
cial banking business, there must be a core finance company,
finance and securities company, or a group of finance compa-
nies or finance and securities companies of not more than
three companies whose net first tier capital in the aggregate is
not less than 7,500 million baht and whose net assets in the
aggregate are not less than 75,000 million baht; provided,
however, that the conglomerated financial institutions apply-

77. Letter from Rergchai Marakanond, Governor, Bank of Thailand, to all manag-
ers of every comercial bank, every finance company, finance and securities company
and credit foncier company, Bank of Thailand Circular Letter No.
Thor.Por.Tor.Ngor.Por. (Wor) 953/2540 Re: Conglomeration of Business of Financial
Institutions (Apr. 3, 1997) [hereinafter Super Finance Circular Letter] (on file with the
Fordham International Law Journal).

78. Ministry of Finance Notification Re: Permission to Operate Additional Busi-
ness and to Set Up Branch Office (June 10, 1997) (published in Government Gazette,
vol. 114, pt. 49 Ngor., June 24, 1997).
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ing for a new banking license have the net first tier capital in
the aggregate of not less than 15,000 million baht and whose
total net assets are not less than 150,000 million baht.79

In addition, the BOT and/or the relevant authority would
waive certain conditions applicable to the conglomerated finan-
cial institution including a relaxation of the statutory sharehold-
ing limits in financial institutions.80 Moreover, the "super fi-
nance" company would be required to separate the accounts of
securities business from that of finance business, and the separa-
tion must be completed within five years. 81 Finally, the circular
letter provides that the financial institution that has conglomer-
ated with, among others, a foreign financial institution, may ap-
ply for a waiver of applicable foreign shareholding limit and a
limit on the number of foreign directors in a Thai financial insti-
tution.8 2 At this time, there have been only a few reported cases
of a financial institution applying to become a "super finance"
company.

8 3

III. REGULATION OF THE BANKING INDUSTRY

Established in 1942 as the central bank by virtue of the Bank
of Thailand Act,8 4 the Bank of Thailand is in charge of imple-
menting domestic monetary policy. Historically, the BOT has
been closely involved in the regulation of the domestic banking
and finance industry in Thailand. Its principal functions are to
(i) issue currency on behalf of the government, (ii) act as banker

79. See Super Finance Circular Letter, supra note 77, 1 4.1(2).
80. Other conditions include: the conglomerated financial institution which is of

the size according to the bases may apply for a license to operate commercial banking
business by the end of each year; if a financial institution is a listed company or is a
member of the SET prior to the conglomeration, the conglomerated financial institu-
tion will be allowed to maintain its status as a listed company or a SET member; the
conglomerated financial institution is required to surrender all old licenses in order to
obtain a new license for the operation of "super finance" business or commercial bank-
ing business; and the conglomerated financial institution is required to cooperate with
the authority in solving the problems of other financial institutions. See id. 1 5.

81. This required separation of finance and business accounts with five years may
be, however, inconsistent with the BOT's recent announcement that the separation of
finance and securities business must be completed by the end of 1999.

82. See Super Finance Circular Letter, supra note 77, 6.
83. For example, Dhana Siam Finance and Securities Public Company Limited is

in the process of transforming itself and its subsidiaries into a super finance company.
See Firms to merge after share issue: Dhana Siam on path to super finance Goal, BANGKOK POST,
Mar. 12, 1998.

84. The Bank of Thailand Act, B.E. 2485 (1942) as amended.
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to the government, commercial banks and other financial insti-
tutions, and (iii) manage public debt, administer exchange con-
trols, supervise commercial banks, finance companies, and
credit foncier (mortgage lending) companies, and deal with in-
ternational monetary organizations.8" The BOT is under the au-
thority of the Ministry of Finance and is governed by an eleven
member court of directors, consisting of a Governor and two
Vice Chairmen appointed by the King on the advice of cabinet
and other members approved by the cabinet on the advice of the
Minister of Finance.

The BOT and the Ministry of Finance are granted broad
powers under the Bank of Thailand Act and the Commercial
Banking Act to regulate commercial banking activities.

A. The Banking Industry: Regulatoy Framework

1. Licensing: Limitation of Business Activities of Banks

Under the Commercial Banking Act, commercial banking
activities consist mainly of lending to and taking deposits from
the public and corporation s.86 As previously mentioned, Thai
commercial banks are also authorized to conduct, among others,
a foreign exchange business and to underwrite debt securities.
Thai commercial banks are restricted from engaging in any busi-
ness that is not incidental to the commercial banking business
and are currently not able to engage directly in, for instance,
leasing, equity underwriting, or brokerage of securities. Domes-
tic branches of foreign banks can take deposits and use such de-
posits for lending activities only after having obtained a license
from the Ministry of Finance.

Commercial banks are also subject to a number of other re-
strictions on the operations of their business. In particular, com-
mercial banks may not: (1) reduce their capital without authori-
zation of the Ministry of Finance; (2) grant any credit to or guar-
antee debts of directors and certain related persons; (3) accept
their own shares or shares of another commercial bank as secur-
ity; (4) hold fixed property except for offices and foreclosed
property; (5) hold equity securities of any company in excess of

85. See generally id.; The Royal Decree Amending the Bank of Thailand Act, B.E.
2485 (1942), BE. 2528 (1985) (published in Government Gazette, vol. 102, pt. 177,
special vol., Nov. 26, 1985).

86. See Commercial Banking Act, supra note 2, § 4.
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ten percent without the approval of the BOT; (6) hold shares in
other domestic commercial banks (except those acquired as a
result of a debt settlement or a guarantee in respect of credit
granted, or those permitted by the Minister of Finance); (7) pay
money or give property to directors except as salary or other re-
muneration; (8) sell property to any director in excess of the
amount set by the BOT; or (9) commit any act which may cause
damage to the economy of the public interest, constitute an un-
fair advantage of its customers, or create obstacles to the devel-
opment of orderly competition in financial markets, as pre-
scribed by the BOT.87

The BOT is given broad power to regulate a number of
other aspects of the operations of commercial banks, such as de-
posit interest rates, interest rates and fees that may be charged,
rules and procedures for accepting deposits or borrowing
money, and other matters. Currently, the BOT prohibits com-
mercial banks from paying interest on demand accounts or time
deposits with a maturity of less than three months and sets the
maximum rate of interest that commercial banks may pay on
time deposits with a maturity of more than three months.88 The
BOT, however, gives banks flexibility to set their own interest
rates with respect to demand accounts. The BOT has also set
certain rules with respect to certificates of deposit, including the
requirement that such deposits be in minimum amount of
500,000 baht and not be issued in aggregate exceeding the
amount of a bank's capital.89

2. Liquidity

Under the Commercial Banking Act, the BOT can require
commercial banks to maintain cash reserves and liquid assets in

87. See generally The Bank of Thailand Act, supra note 84; The Commercial Bank-
ing Act, supra note 2.

88. Bank of Thailand Notification (No. 4) Re: Prescribed Interest Rates and Dis-
count for Commercial Banks (Sept. 18, 1997) (on file with the Fordham International
Law Journal). Pursuant to this notification, the rate of interest payable by commercial
banks on time deposits with a maturity of more than three months may not exceed the
averaged interest rate paid by the major commercial banks for time deposits during the
same period plus 3% per annum. The major commercial banks are: Bangkok Bank,
Thai Farmers Bank, Siam Commercial Bank, Krung Thai Bank, and Bank of Ayudhya.

89. Bank of Thailand Notification Re: Prescription of Certificate of Deposit to be
Observed by Commercial Banks (June 25, 1992) (published in Government Gazette,
vol. 109, pt. 82, June 25, 1992).
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proportion to deposits and/or borrowings at prescribed ratios.
Previously, the BOT required commercial banks maintain liquid
assets of at least seven percent of domestic deposits based on bi-
weekly daily averages and seven percent of short-term liabilities.
However, on September 8, 1997, the BOT issued a notification
amending the applicable liquidity ratio.9" The new rule now re-
quires commercial banks to maintain liquid assets of at least six
percent of domestic deposits. The liquid assets must consist of
the following items:
* non-interest bearing deposits with the BOT of at least 2.0% of

domestic deposits;
* cash, not to exceed 2.5% of domestic deposits; and
* unencumbered securities, such as treasury bills, government

bonds and other debt instruments whose principal and inter-
est are guaranteed by the Ministry of Finance, other govern-
ment agency or government enterprise bonds approved by the
BOT, debentures and bonds of the Industrial Finance Corpo-
ration of Thailand and other eligible securities as approved by
the BOT.91

In addition, the Ministry of Finance may require commer-
cial banks to maintain a special cash reserve at the BOT for the
purpose of maintaining the stability of the Baht.

3. Capital Adequacy

The Commercial Banking Act provides that a commercial
bank must maintain its capital funds in proportion to its assets,
liabilities, or contingent liabilities in accordance with regulations
published by the BOT.9 2 Pursuant to this authority, the BOT by
virtue of the notification dated June 5, 1992"3 implemented the

90. Bank of Thailand Notification Re: Commercial Banks to Maintain Liquid As-
sests (Sept. 8, 1997) (published in Government Gazette, vol. 114, pt. 78, Sept. 8, 1997).
The notification also amended the applicable liquidity ratio for international banking
facilities (i.e., Bangkok International Banking Facilities ("BIBFs") and Provincial Inter-
national Banking Facilities ("PIBFs")) from 7% to 6%. BIBFs and PIBFs are required to
maintain a non-interest bearing deposit as liquid assets with the BOT of at least 6% of
total deposits of non-residents and 6% of the total borrowings from abroad that are due
or payable within one year from the borrowing date.

91. Id.
92. See Commercial Banking Act, supra note 2, § 4.
93. Bank of Thailand Notification Re: Prescription on maintaining of capital

funds by domestic commercial banks (June 5, 1992) (published in Government Ga-
zette, vol. 109, pt. 74, June 5, 1992).
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capital adequacy framework adopted by the Basle Committee.
These guidelines initially specified a minimum capital to risk-
weighted assets ratio of 6.5% for first tier and second tier capital
combined as from January 1, 1993. The capital adequacy ratio
will then increase to 6.5% no later than the end of 1994. Risk-
weighted assets consist of all the assets on a bank's balance sheet
together with certain off-balance sheet items, discounted by cer-
tain risk weightings of 0%, 20%, 50%, and 100%, depending on
the asset.94

Over the years, the BOT has amended the capital adequacy
from time to time.9 5 In view of the increasing level of non-per-
forming loans and sub-standard assets carried by Thai commer-
cial banks and their inadequate capital funds in relation to such
non-performing loans and other bank assets, on November 20,
1996, the BOT prescribed that Thai commercial banks shall
maintain maximum capital to risk-weighted assets ratio of 8.5%
of their assets and contingent liabilities. 96 Moreover, the first
tier capital shall not be less than 6% of such assets and contin-
gent liabilities.97 It may be interesting to point out that in the
third letter of intent submitted by the Government of Thailand
to the IMF,98 the Thai Government explained that it intended to
complete its plan to raise the capital funds and reserve require-
ments for Thai commercial banks to the international standard

94. Id. For example, cash and a deposit with the BOT are assigned risk weighting
of 0%; on the other hand, land or building is assigned risk weighting of 100%.

95. See, e.g., Bank of Thailand Notification Re: Prescription on maintaining of cap-
ital funds by domestic commercial banks (No. 4) (June 20, 1994) (no longer in force)
(on file with the Fordham International Law Journal); Bank of Thailand Notification Re:
Prescription on maintaining of capital funds by domestic commercial banks (No. 5)
(Apr. 25, 1996) (no longer in force) (on file with the Fordham International LawJournal);
Bank of Thailand Notification Re: Prescription on maintaining of capital funds by do-
mestic commercial banks (No. 6) (Aug. 29, 1996) (no longer in force) (on file with the
Fordham International Law Journal).

96. See Bank of Thailand Notification Re: Prescription on maintaining of capital
funds by domestic commercial banks (Nov. 20, 1996), art. 3 (published in Government
Gazette, vol. 113, pt. 95, Nov. 20, B.E. 2539 (1996)).

97. Id.
98. The Letter of Intent from the Government of Thailand to Michel Camdessus

of International Monetary Fund (Feb. 1998) (in Thai) (on file with the Fordham Interna-
tional Law Journal). The Thai Government has submitted letters of intent to the IMF on
two previous occasions. Under the IMF-led rescue plan, Thailand is to receive US$17.2
billion in total. Of the US$17.2 billion, Thailand has already received US$10.310 bil-
lion. The remaining US$6.890 billion is expected to be disbursed later this year after
the fourth letter of intent is submitted to the IMF no later than May 1998.
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by the year 2000.9 9

With respect to capital funds of branches of foreign banks,
the BOT prescribed that branches of foreign banks licensed to
operate commercial banking business in Thailand shall maintain
a minimum capital to risk-weighted asset ratio of not less than
7.5%, and the assets and contingent liabilities shall not include
assets and contingent liabilities of the international banking fa-
cility business.1 °°

4. Investments

The Commercial Banking Act sets forth various restrictions
on the ownership of shares in commercial banks. For example,
the Commercial Banking Act provides that no person shall hold
more than five percent of a commercial bank, except for shares
held by government agencies, without the approval of the Minis-
try of Finance.' 1 In addition, ownership of a Thai commercial
bank by non-Thai nationals is limited to twenty-five percent of
such bank's outstanding shares (and no more than twenty-five
percent of the directors can be non-Thai nationals). 10 2 Com-
mercial banks are also prohibited from holding shares in any
other commercial bank, except pursuant to settlement of a debt
or guarantee; provided that any such shares must be sold within
six months of acquisition. 10 3 In addition, a commercial bank's
total investment in equity securities cannot exceed twenty per-
cent of its first tier and second tier capital combined.'0 4

Notwithstanding the foreign shareholding limit of twenty-
five percent by non-Thai nationals in a commercial bank, the
Royal Decrees expressly granted the Ministry of Finance and the

99. Id. Annex, 6 (outlining economic policy of Thai Government). At the time
of this writing, the IMF had expressed its intention not to relax the "iron-cladded" loan
reserve and loan classification requirements, in spite of the local banks' request. See
Pujadkan Raiwan, DAILY MANAGER, Mar. 23, 1998, at 14.

100. Bank of Thailand Notification Re: Branches of Foreign Banks To Maintain
Capital Fund (No. 8) (Nov. 20, 1996) (published in Government Gazette, vol. 113, pt.
95, Nov. 26, 1996) (repealing previous notifications).

101. Commercial Banking Act, supra note 2, § 5 bis.
102. Id. § 5 quinque.
103. Id. § 12(6).
104. Bank of Thailand Circular Letter No. Thor.Por.Thor.Ngor.Gor.(Wor) 950/

2537 Re: Notification of Bank of Thailand on Purchase or Holding of Shares in the
Aggregate as a Percentage of Capital (May 26, 1994) (on file with the Fordham Interna-
tional Law Journal).



ASIAN FINANCIAL CRISIS

BOT the discretion to waive the foreign shareholding limit appli-
cable to commercial banks on a case-by-case basis.

5. Loan Classifications

The Commercial Banking Act gives the BOT broad power
to require banks to classify and provide for or to write off non-
performing assets. The BOT's regulations (subject to the new
BOT's notification on reserve requirements for all financial insti-
tutions including commercial banks) require that banks classify
their loan portfolios (except for loans to the Thai government)
at the end of each quarter, and these classifications are used to
determine the minimum levels of loan loss reserves that banks
are required to maintain, with such minimum reserves required
to be reflected on a bank's balance sheet.'0 Banks are permit-
ted, however, to use more stringent methods for determining
loan loss reserves. The regulations establish three different cate-
gories corresponding to levels of risk and set out a procedure for
the classification of loans: sub-standard, doubtful, and non-col-
lectible.1 °6

Previously under the BOT's regulations, sub-standard loans
require no loan loss reserves. As part of the revised standards for
financial institutions, the BOT, however, now requires that com-
mercial banks set aside a sufficient reserve for sub-standard as-

105. See Bank of Thailand Circular Letter No. 1236/2541 Re: Classification of
Loans (Mar. 31, 1998) (on file with the Fordham International Law Journal).

106. Sub-standard loans are those in which the loan is in arrears, but where reason-
able grounds exist to believe that full payment will eventually be made. Expectation of
full payment can be based on the presence of sufficient security, the legal enforcement
of repayment, and the borrower undergoing restructuring negotiations.

Doubtful loans are those for which repayment is uncertain and the loan is un-
secured. In addition, for partly secured loans that would otherwise have been classified
as sub-standard, the unsecured portion of loans would be classified as doubtful. Doubt-
ful loans may arise in several circumstances, including existence of a court order against
the borrower, cessation or dissolution of the borrower's operations, the undertaking of
action by the borrower to prevent collection such as removing or impairing the value of
mortgaged property or altering domicile, operation at a loss for three years or more,
suit against the borrower by a commercial bank or application for participation in col-
lateral for which other creditors have sought to participate, or failure to comply with
negotiated restructuring terms.

Non-collectible loans are those where reasonable action has already been taken for
recovery without successful conclusion and where recovery is not expected. Non-col-
lectible loans would result from death or disappearance of the borrower whose obliga-
tions are not secured, dissolution of business where the debt ranks junior to other cred-
itors, or lack of property which may be liquidated. Similar rules apply with respect to a
commercial bank's equity investments.
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sets."°7 Doubtful loans and non-collectible loans, on the other
hand, require full provisioning, i.e., one hundred percent of the
amount treated as doubtful or non-collectible. 08 The BOT re-
views the classification procedures for all commercial banks in
Thailand on an annual basis. As part of this review, the BOT
reviews particular files on a random basis to determine compli-
ance with applicable regulations and may require banks to class-
ify a particular loan or to change an existing classification.

a. New Bank of Thailand Regulations on Loan Classification,
Provisions, Supervision of Interest, and Other

Related Requirements

On March 31, 1998, the BOT announced revised guidelines
regarding loan loss classification and reserves, interest recogni-
tion, and collateral valuations. The new guidelines require
banks to categorize their loan portfolios into five categories -
two categories for non-classified (or performing loans) and
three categories for classified (or non-performing loans) - and
to set minimum reserves based on these categories. The guide-
lines also set new interest accrual and reversal policies and set
maximum collateral valuation limits for the purpose of setting
reserves.

The new guidelines require that performing loans be cate-
gorized as "Pass" or "Special Mention" loans. Pass loans are
loans that show no signs of default and are unlikely to cause the
bank to sustain any loss. Special Mention loans are those that
show no signs of default, but where there are indications of
weakness which, if not corrected, could weaken the borrower's
ability to meet interest payments. Loans, however, should not be
categorized as Special Mention loans if they are past due more
than three months.

Non-performing loans are required to be classified in one of
three categories - sub-standard, doubtful, and loss - based on

107. See Letter from Chaiwat Wiboonsawad, Governot, Bank of Thailand, to the
manager of every commercial bank, every finance company, finance and securities com-
pany, and credit foncier company, Bank of Thailand Circular Letter No.
Thor.Por.Tor.Ngor. (Wor) 3246/2540 Re: Guidelines for Compliance and Policy of the
Authority Respecting Revision of Standards of Financial Institution Supervision (Nov.
12, 1997) [hereinafter Bank of Thailand Circular Letter No. 3246/2540] (on file with
the Fordham International Law Journal).

108. Id.
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the period of time a loan is past due as well as qualitative criteria,
such as the prospects of the business of the borrower. Sub-stan-
dard loans are those where there is a possibility that the bank
will sustain capacity. Any loan that is past due for more than
three but not more than six months should be classified as sub-
standard. Doubtful loans are those that have deteriorated below
sub-standard and where full repayment of the principal and in-
terest is not expected or where the account is past due more
than one year. Banks must stop accruing interest on loans that
are past due for more than three months and will be required to
reverse accrued but unpaid interest after the phase in period.

The new guidelines will require banks to conduct regular
qualitative reviews of their loan and off-balance sheet exposures
and put in place appropriate risk management systems and con-
trols. During any calendar quarter, banks are required to review
at least seventy percent of their loans and off-balance sheet expo-
sures, including the 100 largest exposures and all related party
exposures. Certain standardized loans, such as credit card, auto-
mobile, and housing loans may be reviewed on a group basis
using statistical methods. Also, the guidelines provide that if one
loan to a borrower is classified, then all loans to that party
should be classified, absent sufficient documentation indicating
that such other loans have no payment uncertainties.

Banks must then set presecribed minimum levels of reserves
based in the category of classification. Pass loans require a gen-
eral reserve of one percent and Special Mention loans require a
reserve of two percent, regardless of collateral. For classified
loans, the amount of the reserve will be determined based on
the amount of the loan minus collateral value, with the collateral
value calculated in accordance with maximum collateral valua-
tion limits. Generally, the amount of a classified loan covered by
collateral will require no additional reserve. The uncovered por-
tion will require progressively higher reserves depending on the
category of risk: twenty percent for sub-standard loans, fifty per-
cent for doubtful, and one hundred percent for loss loans. The
maximum collateral valuation limits are based on type of collat-
eral and the last valuation. Cash is valued at one hundred per-
cent, while marketable securities are subject to maximum limit
of ninety-five percent. Other collateral is subject to maximum
limits of ninety percent of appraised value, if valued within the
previous six months, or fifty percent of appraised value of prior
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to six months. The guidelines also provide that collateral values
for large loans, as defined by the BOT, should be based on exter-
nal appraisals. The BOT has not yet issued guidelines defining
such large loans.

The new requirements will become effective in phases. The
new classification requirements and valuation requirements will
become effective on July 1, 1998, while new reserves will be re-
quired to be added on a pro rata basis over five semi-annual peri-
ods ending December 31, 2000. In addition, startingJanuary 1,
1999, banks must stop allowing loans due more than three
months from accruing interest, and, starting January 1, 2000,
must begin reversing accrued but unpaid interst on non-per-
forming loans. Banks are, however, permitted to begin comply-
ing with these requirements early. After July 1, 1998, banks are
expected to stop permitting loans that are past due more than
three months from accruing and reversing interest.

6. Lending Limits

The BOT, by virtue of the Commercial Banking Act,1 °9 has
the authority to prohibit commercial banks from extending
credit to, or undertaking contingent liabilities for, any person in
excess of the prescribed ratio. Effective as of July 27, 1996, a
BOT notification imposes a single person credit limit of twenty-
five percent of first tier capital for loans, investment, contingent
liabilities, bill discounting, debt underwriting (on the firm ba-
sis), currency agreements (such as currency options), and inter-
est rate agreements (such as interest rate options), measured
daily for individual exposures.1 °

7. Corporate Governance

Under the Commercial Banking Act, commercial banks are
prohibited from appointing certain persons as directors or of-
ficers, including persons who have been declared bankrupt or
imprisoned for fraudulent activities, persons who have been dis-
missed from the government for dishonesty, persons who were

109. Commercial Banking Act, supra note 2, §§ 13, 13 bis.
110. Bank of Thailand Notification Re: Fixing Ratio of Amount of Money That

Commercial Bank Has Granted Credits to, Invested and Created Contingent Liabilities
for Any One Person to Capital Fund (June 26, 1996) (published in Government Ga-
zette, vol. 113, pt. 18 Ngor., special vol., June 26, 1996) (repealing previous notifica-
tions).

/
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directors or officers of a commercial bank whose license was
withdrawn, persons removed on the recommendation of the
Ministry of Finance, and certain government officials.' Direc-
tors of commercial banks are also prohibited from serving as di-
rectors of, or holding any other positions in, other commercial
banks or securities companies if the particular bank is involved
in securities underwriting and trading activities. 112

The BOT already has broad power to intervene in commer-
cial bank's affairs.' 13 Nevertheless, the Royal Decrees and the
Decrees, further expanded the BOT's authority by expressly au-
thorizing it to remove immediately directors, managers, or per-
sons responsible for the operation of the commercial bank and
appoint a replacement if there is an urgent need to rectify the
financial condition or the operation such that any delay may
cause damage to the interests of the public.1" 4

B. Deregulation and Liberalization of the Commercial Banking Sector

1. Pre-Financial Crisis Stage

Over the years, the Ministry of Finance and the BOT have
been gradually deregulating and liberalizing the domestic finan-
cial and banking sectors. Some examples of significant reforms
implemented prior to the outbreak of the financial crisis by the
Ministry of Finance and the BOT include:
* removing deposit and lending interest rate ceilings in 1989

and 1992;15
" adopting the minimum retail rate" 6 ("MRR");

111. Commercial Banking Act, supra note 2, § 12 quarter.
112. Id. § 19.
113. See, e.g., id. § 24 his.
114. See Commercial Bank Decree, supra note 62, § 4 (repealing and replacing

Section 24 bis). Prior to the amendment, it was not clear whether the Bank of Thailand
could remove a bank's director or manager immediately.

115. Bank of Thailand Notification Re: Prescription for Commercial Banks Re-
garding Interest Rates and Discounts (May 31, 1989) (published in Government Ga-
zette, vol. 106, pt. 87, special vol., May 31, 1989); Bank of Thailand Notification Re:
Prescription for Commercial Banks Regarding Interest Rates and Discounts (May 28,
1989) (published in Government Gazette, vol. 109, pt. 70, May 28, 1992) .

116. The minimum retail rate ("MRR") is the rate charged by commercial banks to
their small customers with the best credit rating. Other small customers will be charged
with the MRR plus a margin. As a commercial bank's MRR is related to its funding
costs plus administrative costs, if the bank's deposit cost declines, then the MRR will
also decline. This tends to result in greater competition among local banks.
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* adopting the Basle Committee framework;"1

" permitting commercial banks to provide additional services
such as debt underwriting and trading services, mutual fund
supervisor, securities custodial services, securities registrar and
sales support agent for a sale of investment units;' 18 and

" adopting the BIBF/PIBF scheme. 19

In addition, some significant liberalization breakthroughs
have been achieved prior to the financial turmoil including the
decision by the Ministry of Finance in 1996 to grant additional
full branches (outside Bangkok) to foreign commercial banks
already operating commercial banking business in Thailand
through full branches, subject to certain conditions.120 Other
example of the Thai Government's efforts to deregulate the fi-
nancial sector includes the decision by the Ministry of Finance,
in 1995, to allow the establishment of new commercial banks.12 1

2. Post-Financial Crisis Stage

The outbreak of the financial turmoil in Thailand since the
latter half of 1997 has resulted in some dramatic changes being
made to the long-held legal infrastructure of the Thai financial
system including the foreign shareholding limits applicable to

117. See supra note 93.
118. See Bank of Thailand Circular Letter No. Thor.Por.Tor.Nor.Kor. (Wor) 1029/

2535 Re: Application for a permission to operate addition business (June 1, 1992) (on
file with the Fordham International Law Journal).

119. Bank of Thailand Circular Letter No. Thor.Por.Tor.Nor.Kor.(Wor) 1729/
2535 Re: Bases Respecting Submission of Application for Permission to Operate Inter-
national Banking Business (Oct. 5, 1992) (on file with the Fordham International Law
Journal); Ministry of Finance Notification Re: Operation of International Banking Facil-
ities by Commercial Banks (Sept. 16, 1992) (published in Government Gazette, vol.
109, pt. 119, Sept. 17, 1992). There have been subsequent amendments to the BIBF/
PIBF scheme. See, e.g., Bank of Thailand Notification Re: Bases, Procedures and Condi-
tions Respecting Operations of IBF Business of Commercial Banks (No. 5), B.E. 2540
(Sept. 18, 1997) (on file with the Fordham International Law Journal).

120. Ministry of Finance Notification Re: Bases Respecting Granting Permission to
Foreign Commercial Bank to Set Up Additional Full Branch (July 4, 1996) (on file with
the Fordham International Law Journal). The eligible foreign commercial bank must pos-
sess the following qualifications: (i) its assets shall not be less than Baht 1,000 million;
(ii) its operation must yield benefits to the economy of the country; and (iii) it must be
a bank that plays a role in the development of knowledge in finance and commercial
banking at international leval, in respect to staff training and development of positions
and duties within the bank.

121. Ministry of Finance Notification Re: Bases, Procedures and Conditions Re-
specting Application for Establishing of Commercial Bank (Nov. 29, 1995) (on file with
the Fordham International Law Journal).
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financial institutions in Thailand. As previously mentioned, the
Royal Decrees empower the BOT to relax the foreign sharehold-
ing limit applicable to commercial banks and finance companies
on a case-by-case basis.

Subsequent to the entry into force of the Royal Decrees and
the Emergency Decrees on June 28, 1997 and October 25, 1997,
respectively, the BOT issued a letter addressing its policy on
shareholding - both domestic and foreign - in the financial in-
stitutions on November 11, 1997.122 Against the backdrop of the
BOT's policy to require commercial banks and finance compa-
nies to increase their capital funds as a cushion against any po-
tential loss from asset deterioration, the BOT, with the Ministry
of Finance's approval, set the guidelines for the financial institu-
tions' capital increase. 123  These guidelines are purportedly
meant to apply to both foreign investors and Thai investors on
an equal treatment basis. 124 Nevertheless, as it will be apparent,
this is far from being the case.

The guidelines specify that foreign investors having sound
financial conditions and the ability to increase the efficiency in
the management of the financial institution in question shall be
allowed to hold more than forty-nine percent of shares in the
fifteen commercial banks, thirty-three finance companies (which
are operating and not suspended), and twelve credit foncier
companies for a period of ten years.' 25 After ten years, the for-
eign shareholders will not be forced to sell their shares or re-
duce their shareholding. The foreign shareholders instead will
be subject to passive dilution of their interests after ten years,

122. Bank of Thailand News Release No. 75/2540 Re: Guidelines for Equity Hold-
ing in Financial Institutions (Nov. 11, 1997) [hereinafter BOT Release No. 75/2540]
(on file with the Fordham International Law Journal). It should be pointed out that the
term "financial institutions" used in the Circular Letter does not include securities com-
panies because securities companies are under the jurisdiction of the Securities and
Exchange Commission, and the BOT only has a limited authority over securities compa-
nies.

123. Id.
124. The "equal treatment" is necessitated by the existence of legal limitations

under the Commercial Banking Act that prohibits a Thai commercial bank (but not non-
bank Thai investors) from owning shares of other Thai commercial banks (unless ap-
proved by the Finance Minister). See Commercial Banking Act, supra note 2, § 12(6)
(prohibiting banks from holding shares in another commercial banks unless such
shares have been acquired as result of debt settlement or guarantee in respect to credit
granted).

125. See BOT Release No. 75/2540, supra note 120.
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i.e., they will not be able to participate in any capital increase or
purchase any additional shares after the lapse of ten years unless
the amount of the then foreign shareholdings will be less than
forty-nine percent. 126 The guidelines apply equally to bank and
non-bank foreign investors. 127 A foreign bank investor that al-
ready has a full branch or a BIBF in Thailand will be allowed to
continue its existing operation.128 It is expressly provided, how-
ever, that the authorities reserve the right not to allow a foreign
bank that has more than forty-nine. percent interest in a Thai
commercial bank to have an additional full branch in Thai-
land. 129

The similar framework applies in the case of a Thai com-
mercial bank owning shares of another Thai commercial banks.
A Thai commercial bank or finance company with a sound fi-
nancial condition may own more than forty-nine percent inter-
est in other financial institutions for a period of ten years. 30 Af-
ter ten years, if the acquiring bank or finance company intend to
maintain its majority interest in the acquired bank or finance
company, an extension will be granted for another ten year pe-
riod.' During the extension period, the acquiring Thai bank
or finance company will not be forced to sell its shares or dispose
its shareholding in the acquired bank or finance company.1 1

2

Responding to the BOT's initiative, some domestic commer-
cial Thai banks have recently announced their recapitalization
plans.'33 Other Thai banks have already completed their capital
increase plan. For example, Thai Danu Bank, a mid-size bank,
recently accepted an alliance with Development Bank of Singa-
pore, which became the bank's majority shareholder. Other
banks are not so fortunate. Due to the rapidly deteriorating as-
sets and flight of deposits stemmed from the public's lack of con-

126. Id.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id.
132. Id.
133. On February 26, 1998, Thai Farmers Bank and Bank of Ayudhya announced

that they will increase capital by Baht 3.76 billion and Baht 15 billion, respectively. In
addition, Thai Farmers Bank amended its foreign shareholding limit (as prescribed in
its articles of association) from 25% to more than 49% of total issued and outstanding
shares of the company. See TFB and BAY Yield to Pressure for Capital Increase, BUSINESS DAY
Feb. 27, 1998.
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fidence, the Thai Government was forced to take over the con-
trol and operation of three small banks and to install new man-
agement. 134  It is expected that eventually the fifteen Thai
commercial banks will complete their recapitalization and some
of them will dilute the stakes of family-controlled majority share-
holders while at the same time conducting a private share issue
to foreign investors.

IV. REGULATION OF THE SECURITIES INDUSTRY

The Stock Exchange of Thailand 135 ("SET") is the only offi-
cial exchange in Thailand. Public limited companies, state en-
terprises,juristic persons established under special purpose legis-
lation, or investment projects having the appropriate qualifica-
tions may file applications with the SET to have their securities
listed on the SET.' 36 The SET is responsible, among other
things, for processing all listing applications, for ensuring that
disclosure requirements for listed companies are met, and for
monitoring all trading activities in respect of listed securities. It
also acts, through its subsidiary, Thailand Securities Depository
Co., Ltd. ("TSD"), as dividend paying agent, transfer agent, and
registrar for the great majority of all listed Thai companies. 137

On February 28, 1992, the SEC Act was adopted into law,
and it became effective May 16, 1992.138 The SEC Act, which
repealed the SET Act,139 provided for the establishment of the

134. Bank of Thailand Announcement No. 5/1998, Announcement on Changes
in Management and Directors of First Bangkok City Bank Public Company Limited,
Jan. 23, 1998 (on file with the Fordham International Law Journal); Bank of Thailand
Announcement No. 8/1998, Additional Measures to Strengthen the Financial System,
Feb. 6, 1998 (on file with the Fordham International LawJournal).

135. The firstorganized stock exchange in Thailand was the privately sponsored
Bangkok Stock Exchange ("BSE"), which was established in 1962. In May 1974, the
Securities Exchange of Thailand Act B.E. 2517 ("SET Act") was promulgated. The SET
Act replaced the BSE with the Securities Exchange of Thailand, which was renamed the
Stock Exchange of Thailand in February 1991. The SET Act provided the basis for the
regulation of the primary and secondary securities markets in quoted securities in Thai-
land and placed responsibility for the control of the SET with the Ministry of Finance.

136. See The Securities and Exchange Act B.E. 2535 (published in Government
Gazette, vol. 109, pt. 22, Mar. 16, 1992) [hereinafter SEC Act].

137. See generally, id. §§ 219-29.
138. Id. The SEC Act came into force 60 days following the date of its publication

in the Government Gazette except for some sections as specified in the SEC Act, which
became effective on the day following the date of its publication in the Government
Gazette.

139. Id. § 3.
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Securities and Exchange Commission ("SEC"), which has power
to introduce policies for the development and supervision of the
securities markets and related activities in Thailand.14 ° The SEC
Act provides that no sale of newly issued securities1 4 1 by a public
limited company will be permitted unless the SEC approval has
been obtained and where a registration statement in the pre-
scribed form together with a draft prospectus in respect thereof
have been submitted to the SEC and have become effective.142

While primary responsibility for the regulation of new secur-
ities issues has shifted to the SEC, the SET continues to operate
the stock exchange (as an exchange authorized under the SEC
Act), and is responsible for listing approvals"' once SEC regis-
tration, prospectus, and related requirements have been met
and the paid-up capital reflecting the shares offered in the offer-
ing has been registered with the Ministry of Commerce.

A. The Securities Industry: Regulatory Framework

The securities industry in Thailand is governed by the SEC
Act. Under the SEC Act a company may be granted licenses to
engage in six types of securities business, namely, brokerage for
buying and selling securities, securities dealing, investment advi-
sory services, securities underwriting, mutual fund management
and private fund management, and other types of securities busi-
ness as specified from time to time by the Finance Minister upon
recommendation of the SEC.144 Each of these activities requires
a separate license. Most securities companies hold licenses for
the first four types of licenses, and certain companies have been
granted a mutual fund management license.

A foreign investor must execute trades of listed securities
through a Thai licensed broker or sub-broker on the SET. A
transaction of listed securities, however, can be carried out pri-
vately without the use of a broker if it is not effected on the

140. Id. §§ 8-31.
141. The term "securities" is defined in the SEC Act as treasury bills, bonds, bills,

shares, debentures, mutual fund investment units, share warrants, debenture warrants,
investment unit warrants and any other instruments as specified by the SEC.

142. See SEC Act, supra note 136, § 33. The sale of newly issued securities made
entirely to its shareholders in consideration of full payment, i.e., rights offering, is
outside the scope of the SEC Act.

143. See id. § 189.
144. See generally id. §§ 112-140.
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SET. 1 45

The SET requires that bid and offer quotations for shares
be at maximum spreads, depending on the market price per
share and in accordance with a table of values, such that the
minimum spread will usually be within one percent of the mar-
ket price.'4 6 The SET has recently increased the maximum ceil-
ing for price movements from ten percent to thirty percent;14 7

the change, effective as of November 17, 1997, is expected to
increase volatility on the SET.

Brokerage commissions payable by buyers and sellers of
trades executed on the SET are fixed by the SET as a percentage
of the trade's value.' 48 The prescribed rates of broker commis-
sions are as follows: (i) 0.5% of the total purchase price with a
minimum of 50 baht per transaction for sale and purchase of
ordinary shares, preference shares, or warrants on shares; (ii)
0.3% of the total purchase price with a minimum of 30 baht per
transaction for sale and purchase of unit trusts or warrants on
unit trusts; and (iii) 0.1% of the total purchase price with a mini-
mum of 50 baht per transaction for sale and purchase of bonds,
debentures, or warrants on debentures.'49

All settlement and clearance of transactions on the SET
must be effected through the TSD on the afternoon of the third
business day following the day of the transaction. 5 ° The TSD
offsets sales and purchases of each member and only the net bal-
ance of securities and cash is delivered or received by the SET

145. Any capital gain realized from such off-the-exchange trades by individual in-
vestors, however, will be subject to the Thai capital gain tax because capital gains from
the sale of securities transacted on the SET by an individual investor is exempted from
tax.

146. SET Notification Re: Purchase and Sale through the Trading System (Aug.
15, 1996) (on file with the Fordham International Law Journal).

147. SET Notification Re: Purchase and Sale through the Trading System (No. 5)
(Oct. 10, 1997) (on file with the Fordham International LawJournal); SET Regulation Re:
Prescriptions regarding Sale and Purchase, Payments and Delivery of Listed Securities
(No. 4) (Oct. 1, 1997) (on file with the Fordham International Law Journal).

148. SET Notification Re: Commission Rates in Connection with Brokers or
Agents for Sale and Purchase of Listed Securities (No. 1), B.E. 2540 (Oct. 31, 1997)
[hereinafter SET Notification Re: Commission Rates] (on file with the Fordham Interna-
tional Law Journal).

149. Id.

150. Guidelines of Thailand Securities Depository Co., Ltd. Re: Settlement and
Clearance Services (No. 3) (July 2, 1996) (on file with the Fordham International Law
Journal).
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members through the TSD.151

1. The Stock Exchange of Thailand

The SET is a non-profit entity whose members are securities
companies. At present, it is the only official stock exchange in
Thailand. The SET is primarily responsible for processing all
listing applications filed by public limited companies, state enter-
prises, juristic persons established under special-purpose legisla-
tion, and investment projects meeting the appropriate qualifica-
tions.152 On a daily basis, the SET has the duty to monitor the
exchange to ensure that all trading activities of listed securities
are carried out legally and smoothly. It must also ensure that
listed companies disclose the required information.

The SEC Act also provides for the establishment of an over-
the-counter market ("OTC Market") for companies that cannot
otherwise meet SET listing requirements. 5 The first OTC mar-
ket was opened on November 15, 1995. In addition, a plan to
open an options and futures exchange is currently under study
by the SET. 54 However, due to the financial crisis and the over-
all lack of experience in derivatives in Thailand, the SEC and
SET have postponed the plan to open a derivative exchange and
instead have announced that an over-the-counter derivative mar-
ket, which is scheduled to become operational in the early part
of 1999, will be used as a precursor to an official derivative ex-
change.155

There are five separate boards on the SET on which trading
takes place on computerized system: the main board for regular
trading of ordinary shares, preference shares, and warrants; the
odd-lot board for dealings in odd lots, bonds, debentures, and
convertible debentures; the big lot board for dealings in large
lots of securities; the foreign board for trading in shares regis-
tered in the name of or sold to a non-Thai person; and the cash

151. Guidelines of Thailand Securities Depository Co., Ltd. Re: Depository Serv-
ices (No. 4) (July 2, 1996) (on file with the Fordham International Law Journal).

152. See Securities Act, supra note 138, §§ 204-17.
153. SEC Act, supra note 138, § 204.
154. Section 218 of the SEC Act only provides that the establishment, operation,

supervision, and control of the operation of a futures and options centre shall be in
accordance with the governing laws. At present, no official futures and options market
or center exists in Thailand.

155. For details, see Supachai Arunthamsakul & Apisith John Sutham, Over the
Counter Derivatives Market, CAPITAL ASIA, vol. 9, Issue No. 3, Apr. 1998.
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board on which the sale and purchase of securities is settled on
the same day.156 Shares are traded in one board lot or multiples
of board lots of 100 shares subject to certain stated maxima.
Trading hours are between 10:00 a.m. and 12:30 p.m. and be-
tween 2:30 p.m. and 4:30 p.m. Monday through Friday, except
on Thai public holidays.

2. Foreign brokers

Foreign brokers are not permitted to execute trades on the
SET unless they are licensed.'57 However, under current SET
regulations, SET member brokers are permitted to negotiate
freely the sharing percentage of the fixed brokerage commis-
sions with foreign brokers and sub-brokers. The regulation spec-
ifies that foreign brokers shall receive no more than forty per-
cent of the fixed brokerage commission received by the SET
member brokers.1 5 In the event that there is a brokerage com-
mission sharing agreement or arrangement between a foreign
broker/dealer and a Thai broker and the transactions are exe-
cuted through a Thai broker, regulations applicable to domestic
brokers will also be applicable to such foreign broker/dealer.
Recently, the SET has issued new regulations prescribing, among
other things, conducts and obligations of foreign brokers under
a brokerage commission sharing scheme.'59

B. Recent Legal and Regulatory Developments

1. Net Capital Ratio Requirements

a. Maintenance of net capital ratio

The SEC recently issued a series of measures aimed at
strengthening the operation of securities companies. One of the
measures is the new rules on net capital ratio ("NCR") require-

156. Id.
157. Announcement of the National Executive Council No. 281 (Nov. 24, 1972)

(published in Government Gazette, vol. 89, pt. 180, special issue, Nov. 25, 1972). A
brokerage business is one of the businesses that are expressly closed to aliens under the
National Executive Council Announcement No. 281 (the so-called "Alien Business
Law"). Category A of the Alien Business Law specifically excludes a brokerage business
from the list of businesses permissible to aliens.

158. SET Regulation Re: Commission Rates, supra note 148.
159. SET Regulation Re: Rules, Conditions and Procedure Concerning Agency or

Sub-Brokerage Contracts with Foreign Brokers with respect to Securities listed on the
SET (Oct. 31, 1992) (on file with the Fordham International Law Journal).

19981 1929



1930 FORDHAMINTERNATIONALLAWJOURNAL [Vol. 21:1890

ments.16° NCR is defined as liquid assets161 minus total liabilities
of the securities company, adjusted for risks.1 62 Effective from
January 1, 1998, the new NCR rule, the main purposes of which
is to tighten the current net capital ratio and to support new
types of SEC-approved transactions such as short-selling/securi-
ties lending and securities repurchase, requires securities com-
panies to maintain certain percentages of their net liquid assets
as NCR reserves as follows.
" From January 1, 1998, to December 31, 1998: the NCR shall not

be less than three percent of the securities company's general
liabilities measured on a daily basis.

" From January 1, 1999, to December 31, 2000: the NCR shall not
be less than five percent of the securities company's general
liabilities measured on a daily basis. Moreover, securities com-
panies will be required to calculate the risk on all debt instru-
ments according to their credit rating.

* From January 1, 2001, onwards: the NCR shall not be less than
seven percent of the securities company's general liabilities
measured on a daily basis. 163

The basis for calculating the NCR shall be as prescribed by the
SEC notification regarding calculation and report of the NCR.1 6 4

With respect to the finance and securities company, it is re-
quired to maintain its NCR in the same manner as would a
stand-alone securities company.1 65 The finance and securities
company, however, is obligated to separate the accounts of se-
curities business from finance business pursuant to the BOT reg-

160. SEC Notification No. Kor.Thor. 37/2540 Re: Maintenance of the Net Capital
Ratio (Oct. 15, 1997) (in Thai) [hereinafter SEC Notification No. 37/2540] (on file
with the Fordham International Law Journal).

161. Liquid assets are defined as the aggregate of following assets: cash and bank
deposits; securities purchased with agreement to resell including accrued interests;
promissory notes and bills of exchange issued by the financial institutions; investment
in securities and debt instruments; cash customers; margin customers and securities-
borrowing customers; customers secured by collateral; and others as prescribed by the
SEC notifications.

162. Net capital ratio ("NCR") is defined as the NCR after risk adjustment.
163. See SEC Notification No. 37/2540, supra note 160, art. 3(1)-(3).
164. Notification of the Office of the SEC No. Sor.Thor. 50/2540 Re: Calculation

and Report of Net Capital Requirement (Dec. 24, 1997) (in Thai) [hereinafter Notifica-
tion of the Office of the SEC No. 50/2540] (on file with the Fordham International Law
Journal).

165. Id. art. 4.
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ulations. 166 When calculating the NCR, the finance and securi-
ties company is to first calculate (x), the actual capital fund used
in the finance business after making an adjustment for the capi-
tal adequacy requirements as prescribed by the BOT. 167 On the
securities business' side, the finance and securities company is
required to calculate (y), the actual NCR adjusted by the base
NCR, which would result in compliance with the rule regarding
maintenance of the NCR, as described above. 16

1 In the final
analysis, the result of (x) and (y) should yield the value of not
less than zero.

b. Calculations of NCR and NCR Report

As it was evident that most, if not all, of the securities com-
panies and finance and securities companies would be unable to
satisfy the new NCR requirements by the prescribed time period,
the SEC provided that on the calculation of the NCR the securi-
ties companies and finance and securities companies were per-
mitted to calculate their NCR based on the old NCR require-
ments subject to a few adjustments. 169 Thus, from January 1,
1998, toJune 30, 1998, the securities companies and finance and
securities companies will not be required to calculate their NCR
on the basis of the new standards. Nevertheless, the securities
companies are required to calculate investment value and mar-
gin collateral more realistically and to value as zero the value of
shares with a "C" (compliance) or "SP" (suspended) sign exceed-
ing seven days, debentures with payment default, and debt in-
struments of the suspended financial institutions. As from July
1, 1998, the securities companies and finance and securities
companies will be required to calculate their NCR based on the
new NCR requirements. 170

The securities companies and finance and securities compa-
nies are required to maintain the daily NCR account and submit

166. SEC Notification No. 37/2540, supra note 160, art. 4(1).

167. Id. art. 4(2).
168. Id. art. 4(3).

169. Id. art. 3(2).

170. Form Bor.Lor. 4/1 to SEC Notification No. Sor.Tor 50/2540. Form Bor.Lor.
4/1 is attached as an annex to the SEC notification No. Sor.Tor. 50/2540. Form
Bor.Lor. 4/1 is a formula worksheet with detailed explanations to be used by the securi-

ties companies and finance and securities companies in their NCR calculation.
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a NCR calculation made on the last business day of the month to
the SEC no later than the seventh day of the following month.

c. Daily NCR Report

A securities company is required to submit the NCR calcula-
tion report to the SEC on a daily basis in the event that the NCR
of the securities company at the end of any given day is equal to
or less than the following:
* from January 1, 1998 to 31 December 31, 1998 - four percent

of total liabilities;
* from January 1, 1999 to 31 December 31, 2000 - six percent of

total liabilities; and
" from January 1, 2001 - eight percent of total liabilities.17

The reporting requirement shall continue until the NCR of the
securities company satisfies the requirements for two consecutive
business days unless otherwise approved by the SEC. 17 2 As re-
gards a finance and securities company, it is similarly subject to
the daily reporting requirement in the case that its adjusted capi-
tal fund is less than or equal to one percent of its total liabilities
with respect to its securities business.' 73

2. Short Selling and Securities Lending

Until recently Thai securities companies were expressly pro-
hibited from engaging in the practice of short selling and securi-
ties lending by virtue of Section 98(5) of the Securities and Ex-
change Act B.E. 2535 (1992) ("SEC Act"). Section 98(5) of the
SEC Act provides that no securities company shall sell securities
without having possession or without receiving an order to sell
from another person unless the SEC issues a notification al-
lowing such transactions. Over the years, the Thai capital mar-
ket, however, has attracted over the years an increasing number
of foreign institutional investors who are accustomed to a
greater variety of investment options than those being offered
on the Thai securities markets. Moreover, local investors, institu-
tional or otherwise, have also grown more sophisticated and ap-

171. Notification of the Office of the SEC No. 50/2540, supra note 164, art. 5(a)-
(c).

172. Id. art. 5(2).
173. Id.
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pear ready to assume higher risks in relation to their investment
portfolios.

As prescribed by the SET regulation concerning rules, con-
ditions and procedures for short selling (No. 1) B.E. 2540
(1997), short selling shall be permitted as from January 1,
1998.174 However, it should noted that, practically-speaking,
only institutional investors can transact short selling and securi-
ties lending for the time being. Non-institutional investors can-
not conduct short selling and securities lending because: (1)
the regulation of the "credit balance"175 required for non-institu-
tional investors is still being reviewed by the SET, and (2) to
transact in the short selling and securities lending business, the
SET's securities companies are required to install computerized
systems to monitor the lent securities and the changes in market
values of the securities on loan and collateral every business
day.

176

The SEC notifications authorize commercial banks, finance
companies, securities companies, and other financial institutions
created under special law to conduct securities lending busi-
ness. 17 7 The authorized financial institution is required to assess
risks associated and to demand collateral from the
counterparty 7  The parties are also required to enter into a
securities lending agreement as prescribed by the relevant notifi-
cation of the Office of the SEC. 1 79 The same notifications also

174. SET Regulation Re: Rules, Conditions and Procedures for Short Selling (No.
1), B.E. 2540 (Oct. 29, 1997) (in Thai) [hereinafter SET Short-Selling Regulation] (on
file with the Fordham International Law Journal); see also Apisith John Sutham & Supachai
Arunthamsakul, Short-selling and securities lending in Thailand, CAPITAL ASIA, vol. 9, Issue
No. 2, Mar. 23, 1998, at 23.

175. The SET has introduced the "credit balance" method to replace the existing
margin system. The new margin system is expected to be in place by the end of Febru-
ary 1998.

176. See Sutham & Arunthamsakul, supra note 174.
177. SEC Notification No. Kor.Dor. 28/2540 Re: Application for License to Oper-

ate Securities Business Concerning Securities Borrowing and Lending Business (July 31,
1997) (published in Government Gazette vol. 114, pt. 66 Ngor., Aug. 19, 1997) (in
Thai) [hereinafter SEC Notification 28/2540].

178. SEC Notification No. Kor.Dor. 29/2540 Re: Rules, Conditions and Proce-
dures for Securities Borrowing and Lending (July 31, 1997) (published in Government
Gazette, vol. 114, pt. 66 Ngor., Aug. 19, 1997) (in Thai) [hereinafter SEC Notification
No. 29/2540].

179. Notification of the Office of the SEC No. Sor.Dor. 39/2540 Re: Features and
Material Aspects of Securities Lending Agreement (Oct. 8, 1997) (in Thai) (on file with
the Fordham International Law Journal).
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prescribe, among other things, the maximum period of securi-
ties lending.

A SET regulation authorizes SET members to engage in
short selling with respect to the authorized securities. 180 Both
institutional and individual investors are permitted to engage in
short selling although individual investors are required to trans-
act their sales through the credit balance accounts."' 1 Other re-
quirements include a prohibition on short selling by an insider
(as defined in the SEC Act and the relevant SET notification).

a. Securities Lending Regulations

To operate the business of short-selling and securities lend-
ing, a business operator must be granted a license.1 8 2 The secur-
ities to be borrowed or lent must be securities for which the TSD
or the BOT acts as a registrar.18 3 The maximum lending period
shall not exceed the maximum period as prescribed by the Of-
fice of the SEC. The current maximum lending period, effective
as of October 9, 1997, is one year."8 It should be noted that this
maximum period is applicable to one transaction or a series of
consecutive transactions with one lender or more.8 5

An operator of short-selling and securities lending business,
defined as either a lender or its representative, or a borrower or
its representative, is required to perform several tasks prior to
lending or borrowing any securities. A lender is required to ana-
lyze the risks of the counterparty and demand collateral from a
borrower pursuant to the notification. The results of the risk
analysis must be reported to the management pursuant to the
lender's internal guidelines on securities lending, and the trans-
action must be approved by the operator's board of directors.
Further, the securities lending agreement shall conform with the
requirements of the Office of the SEC. In the case of any trans-
fer of securities, the transfer of scripless securities between ac-

180. See SET Short-Selling Regulation, supra note 177.
181. For detailed explanations of how the credit balance system work, see SET

JOURNAL, vol. 2, January 1998 (in Thai) (on file with the Fordham International Law Jour-
nal).

182. See SEC Notification No. 28/2540, supra note 177.
183. See SEC Notification No. 29/2540, supra note 178.
184. Notification of the Office of the SEC No. Sor.Dor. 37/2540 Re: Term of Se-

curities Lending (Oct. 8, 1997) (in Thai) (on file with the Fordham International Law
journal).

185. Id.
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counts for purposes of lending or returning the borrowed securi-
ties or depositing or returning the deposited collateral must be
reported to the TSD or the BOT. Finally, an operator shall keep
and maintain reports for securities lending pursuant to the SEC
rules.

1 86

The collateral must be one of the following: Thai Baht cur-
rency cash; letters of credit; Thai Government bonds; U.S. dollar
currency cash (only if the borrower is a non-resident); bonds is-
sued by the BOT; bonds issued by state-owned enterprises and
guaranteed by the government; or debentures that are rated
BBB or above or the equivalent or the issuer of debentures that
is rated BBB or above or the equivalent, or shares listed on the
SET.

1 8 7

The collateral's value at any given time must not be less
than the value of the borrowed securities as prescribed by the
SEC notification. The market value of the borrowed securities
and the collateral shall be marked to market values on a daily
basis.188

b. Short Selling Regulations

A securities company is authorized to conduct short selling
transactions for its own proprietary trading or pursuant to a cus-
tomer's order.189 It is authorized to sell short on behalf of a cus-
tomer provided that the securities company is certain that the
customer possess the securities in question or the securities are
deposited with another securities company. 9 ° The securities
can be either shares or debentures. In the case of shares, the
shares must be shares listed on the SET (or registered with the
over the counter center) pursuant to the SET regulation. Indi-
vidual customers are to be notified by the securities company of
the potential risks involving use of short selling techniques.19'

186. See SEC Notification No. 29/2540, supra note 178, 1 6(1)-(4).
187. Id. 9; see also Notification of the Office of the SEC No. Sor.Dor. 36/2540 Re:

Prescriptions Concerning Collateral in Securities Borrowing and Lending (Oct. 8,

1997) (in Thai) (expanding scope of what may constitute collateral) (on file with the
Fordham International Law Journal).

188. Id.
189. See SEC Notification No. Kor.Dor. 30/2540 Re: Short Selling by Securities

Companies (July 31, 1997) (published in Government Gazette, vol. 114, pt. 66 Ngor.,
Aug. 19, 1997) (in Thai).

190. Id.
191. Id. 1 4(1).
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c. Regulations Concerning Securities Lending Agreement

A securities lending agreement ("Agreement") must con-
tain the following broad material terms:
* objectives of securities borrowing and lending;192

* securities to be borrowed and the collateral; 193

" adjustments of volume or value of the borrowed securities or
collateral;194

* indemnification relating to dividend, interest, or other distri-
butions entitled to receive by the parties;195 and

" defaults resulting in the debt being due immediately.'96

3. Over-the-Counter Derivatives

Prior to January 30, 1998, Thai securities companies were
expressly prohibited from purchasing and selling futures and op-
tions on securities (whether in their own names or for custom-
ers) unless the SEC issued a notification permitting such transac-
tions by virtue of Section 98(4) of the SEC Act. 197 However, it
became clear to the Thai authorities that its financial and capital

192. It is necessary that the objective of the agreement will enable a borrower to
deliver the securities sold or to be sold in Thailand or to return the borrowed securities.

193. The securities to be lent shall be free and clear of any special right or obliga-
tions. A borrower shall deliver collateral to a lender as security for the debt and a
lender shall return the collateral to a borrower upon the return of the borrowed securi-
ties. The borrowed securities or collateral and the returned securities or collateral are
fungible, provided that the securities or collateral have been issued by the same legal
entity and the securities are of the same type, unit, and value.

194. The securities lending agreement shall contain unambiguous terms relating
to any adjustment to be made to the value or number of securities or collateral if any
one of the following events occurred during the borrowing period, as a result of which
the rights of a lender or a borrower are affected:

" rights offering;
" change to the par value resulting in the increase or reduction of shares;
" redemption of securities;
" amalgamation, merger, or tender offer;
" distribution of shares as dividends;
* conversion of securities; and
" any other similar occurrences.
195. The agreement must contain terms relating to indemnification to a party with

respect to any entitlement including dividend and interest as the case may be. The
indemnification shall not be less than the distribution given to the securities' holder
unless the parties agree otherwise.

196. The agreement shall contain unambiguous terms relating to the parties'
rights, duties, and responsibilities, as well as the governing procedures, in the event that
one of the parties has defaulted or certain events have occurred resulting in the debt
being immediately due and payable.

197. SEC Act, supra note 138, §98(4) (stating that "[n]o securities company shall
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markets must be developed in order to provide a greater depth
and variety of investment options for investors. 198 To create a
regulatory framework for derivative markets and intermediaries,
the SEC is currently studying a derivative law, which is expected
to become effective in June 1999.199

Thus, on February 16, 1998, the SEC gave a green light to
securities companies to set up an OTC derivative market.2z° The
SEC notification provides general approval for derivative trans-
actions conducted for the purpose of hedging the risks. This
notification also gives approval for derivative transactions con-
ducted for the purpose of speculation. In the case of speculative
transactions, the securities company must notify the SEC before
the company commences trading. In addition, the securities
company in question must meet the following qualifications:
" the board of directors' approval to engage in derivative trans-

actions for speculative purposes must be obtained; and
* the appropriate control and risk administration must be set

up.

Further, the SEC notification approves derivative transactions
for the purpose of client service (which includes the derivative
advisor). In this case, approval from the SEC is required and the
securities company must maintain the following:
" the board of directors' approval to engage in derivative trans-

actions for speculative purposes must be obtained;
" the appropriate control and risk administration must be set

up;
" the appropriate qualifications for being a reputable contractor

with customers, i.e., a good financial standing, sales practice
control, must be in place; and

S.. purchase and sell futures and options on securities whether in its own name or for
customers unless the SEC issues a notification allowing such transactions.").

198. For more details, see OFFICE OF THE SECURITIES EXCHANGE COMMISSION, THAI-

LAND, ISSUES CONCERNING THE POTENTIAL FOR DEVELOPING A FUTURES/OPTIONs Ex-

CHANGE FOR THAILAND (1994).
199. As contemplated by the Act, the underlying products will include only finan-

cial products and derivatives are divided into the following: forward type, options type,
other types of agreement specified by the SEC, and a combination of the above.

200. SEC Notification No. Kor.Tor 5/2541 Re: Derivative Businesses Permissible
to be Conducted by Securities Companies (Feb. 16, 1998) (on file with the Fordham

International Law Journal). See generally, Supachai Arunthamsakul & Apisith John
Sutham, Over the Counter Derivatives Market, CAPITAL ASIA, Vol. 9, Issue No. 3, Apr. 1998.
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* expertise in derivatives and risk management including the re-
lated experiences are be required.

In addition, according to the SEC notification, the securities
company that is approved to conduct the derivatives transaction,
either for hedging or speculative purposes, can deal only with
the local or foreign financial institutions or in the exchange rec-
ognized by the SEC. Similarly, the securities company that is ap-
proved to conduct the derivative client service business can serve
only institutional investors. It should be noted that, in this re-
gard, the securities company must exercise its best efforts to eval-
uate the readiness, knowledge, and understanding of the client
in the derivative transaction. In this early stage, the underlying
assets or variables must be the governmental bonds, state-enter-
prise bonds guaranteed by the government, securities, Thai se-
curities indices, interest rates, and any monetary currencies only.
The securities company that is approved to conduct the deriva-
tive speculation and client service must maintain the qualifica-
tions mentioned above at all times. In addition, the standard for
the fund adequacy calculation system fixed by the SEC, or any
other higher standards approved by the SEC, is required. Fi-
nally, the securities company that is approved to conduct the cli-
ent service business must comply with the concerned rules on
sales practices fixed by the SEC, i.e., client analysis, "know your
customers" rules compliance, appropriate product offerings, risk
disclosure, and client's confidential information treatment.20 1

4. Foreign Ownership in Thai Securities Companies

The cabinet recently approved a draft of the royal decree
permitting foreign investors to engage in the securities broker-
age business 20 2 ("Decree Authorizing Foreigners to Engage in
the Brokerage Business" or, in short, "Foreign Broker Decree"),
and it is expected to become law no later than the middle of
1998. The Foreign Broker Decree, once adopted, will waive the
forty-nine percent foreign shareholding restriction in respect of
securities companies that are licensed to engage in brokerage

201. Id.
202. See Draft Decree Authorizing Foreigners to Engage in the Brokerage Business

Pursuant to Category A Annexed to the National Executive Council Announcement
No. 281 (Nov. 24, B.E. 2515 (1972)) (in Thai) (on file with the Fordham International
Law Journal).
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business.2 03

As conditions for obtaining permission to engage in the se-
curities brokerage service by way of acquiring up to 100% share-
holding in Thai securities companies or finance and securities
companies under the Foreign Broker Decree, the foreign inves-
tor must satisfy the following requirements:

" the foreign investor must already be engaging in the securities
brokerage business;

" the amount of investment brought into the Kingdom must not
be less than 500 million baht;

" the foreign investor must be allowed to engage in the securi-
ties brokerage business for the period of ten years from the
date the Department of Commercial Registration receives no-
tice from the foreign investor that it is engaging in the securi-
ties brokerage business; and

" foreign directors, advisers, and employees of the securities
company whose shares are majority-owned by foreigners shall
reside in the Kingdom not less than 120 days per year.20 4

Concomitantly, the Ministry of Commerce has drafted a ministe-
rial regulation ("Ministerial Regulation") addressing the related
issue of non-brokerage securities services that are part of the se-
curities company's licensed securities business. Chapter 3(1) of
Category C annexed to the Alien Business Law provides that
services businesses that are not included in Category A or Cate-
gory (which are closed to aliens) are, subject to approval by the
Ministry of Commerce, open to aliens. For the avoidance of
doubt, the Ministerial Regulation upon becoming effective
prescribes that, as conditions to obtaining a license to conduct
certain (non-brokerage) securities businesses that fall under Cat-
egory C's Chapter 3(1) services businesses, the foreigner or for-
eigners who brought into Thailand not less than 500 million
baht to invest in a Thai securities company or finance and securi-

203. Pursuant to Category A of the National Executive Council Announcement
No. 281 (Nov. 24, B.E. 2515 (1972)) (the so-called "Alien Business Law"), a foreigner or
alien is prohibited from engaging in the brokerage business (including securities bro-
kerage). See Chapter 3(5) of Category A annexed to the Alien Business Law. The royal
decree upon adoption will allow foreigners to hold shares greater than 50% of the total
issued and outstanding shares of a licensed securities company engaging in the broker-
age business.

204. Id.
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ties company shall be required to observe the following require-
ments:
" the ratio of capital to debts to be used in the permitted busi-

ness is equal to zero;
" the ratio of capital funded by Thai nationals to capital funded

by aliens to be used in the permitted business is equal to zero;
and

" the ratio of Thai national directors to foreign directors in the
permitted business is equal to zero.2"5

CONCLUSIONS

Given the current pace of deregulation and liberalization of
the financial services sector in Thailand, it can be expected that
the Thai financial services sector is on its way to becoming fully
deregulated and liberalized. In this regard, the Thai govern-
ment's ambition is to accelerate the pace of deregulation and
liberalization and maintain the momentum of financial and reg-
ulatory reform. Its goals include a plan to put in place stringent
new financial regulations and overhaul the entire regulatory re-
gime with respect to financial institutions by the end of the year
2000.206 As discussed throughout this Article, the centerpiece of
the financial and regulatory reform is the equal and nondiscrim-
inatory treatment of foreign investors within the financial serv-
ices sector. In the final analysis, it could be said that in the fu-
ture it will not be necessary for the barbarians to burn the gate
down; instead a gold-gilded invitation card will be printed and
sent out to the heretofore unwelcomed guests.

205. Id.
206. The Ministry of Finance recently announced a timetable for proposed stricter

lending regulations and other stringent new comprehensive regulations soon to be im-
posed on commercial banks and financial institutions. According to the Finance Minis-
ter, this is necessary to bring about transparency, bolster confidence among foreign
investors, stimulate inflow of foreign capital, and engender greater stability in the
baht's exchange rate. The Finance Minister was quoted as saying that "the new regula-
tions would make our [Thai] financial institutions and the financial sector as a whole
among the best in the world." Tanin Touts Benefits of New Banking Regulations: Trans-
parecy will lead to confidence in financial system, BusiNEss DAY, Mar. 24, 1998, at 1.
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