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Abstract

This Note argues that the aspect of the Hague Abduction Convention addressing access rights
is ineffective because it has forced some courts to misconstrue provisions of the Hague Abduction
Convention in order to carry out the Convention’s intent. This Note further argues that the burden
of establishing the absence of a wrongful removal or retention should fall upon the parent who has
removed the child. This Note also argues that the Hague Conference should amend the Convention
to order a court to enforce previously ordered access rights in the child’s new habitual residence.
Part I provides an historical background on the problem of international child abduction. Part I
also discusses the international response to the growing problem of children taken abroad. Part
II illustrates the issues concerning access rights from the perspective of the drafters of the Hague
Abduction Convention, and discusses case law dealing with access rights under the Hague Ab-
duction Convention. Part III proposes a solution for the Hague Abduction Convention to place
the burden of proving the propriety of the removal or retention of a child on the moving parent.
Part III further proposes an amendment that would direct courts to recognize and enforce as far as
possible the access rights of non-custodial parents. This Note concludes that without clearer and
more equitable direction, courts may never respect the original custodial arrangement established
to benefit the child.
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INTRODUCTION

A sudden separation of a child from her parents can create
devastating short and long term effects for the child.! The fear
and pain of the left-behind parent may also be severe as the par-
ent searches for and fights for the return of the child.?> Fre-
quently, a parent will abduct a child to gain exclusive possession
and control of the child.? A parent may further escalate difficul-
ties for the child and for the non-custodial parent by removing
the child to another nation.* Without international devices in

* ].D. Candidate, 1998, Fordham University. For their love and support, this Note
is dedicated to my parents, Tommie and Linda Steward, and to my brothers and sister,
Daniel, Mary, and Seth. The author gratefully acknowledges the assistance provided by
Professors Martin Flaherty, Victor Essien, and Joseph C. Sweeney. Special thanks to
Judge Paul McRandall from the Family Court of Northern Ireland for meeting and
sharing his ideas with me.

1. See Elisa Perez-Vera, Explanatory Report, in 3 HAGUE CONFERENCE ON PRIVATE IN-
TERNATIONAL Law, Acrs AND DocUMENTS OF THE FOURTEENTH SEssioN, CHILD ABDUC
TION 426, 428 (1982) [hereinafter PEREZ-VERA REPORT] (stating that one problem is that
children are taken from their families and social environments where their lives have
developed). The PErez-VERAa REPORT is the official legislative history of the Hague Con-
vention of the Civil Aspects of International Child Abduction. Id. at 427.

2. See GEOFFREY L. GREIF & REBECCA HEGAR, WHEN PARENTS KiDNAP: THE FAMILIES
BeHIND THE HeADLINES 183-87 (1993) (describing father’s sense of loss after losing his
fight to find his daughter after four years of searching and also discussing mother’s
frustrated attempt to gain custody of her child because of cultural biases favoring fa-
thers). Obstacles that parents face in recovering children taken abroad may include
language barriers, distance barriers, difficulties in getting information, a different legal
system, and resistance from local authorities. Id. at 195.

3. See REMARKS OF ADAIR DYER TO BE OFFERED AT THE BRIEFING ON THE HAGUE IN-
TERNATIONAL CHILD ABDUCTION CONVENTION AND THE INTERNATIONAL CHILD ABDUCTION
Remepies Act (P.L. 100-300), Washington, D.C,, Jan. 6-7, 1989 (visited Mar. 4, 1997)
<http://www.hiltonhouse.com/File.htm/REMJAN89.AD>, 1.C.2. [hereinafter Dyer Re-
MARKS] (stating that “the abrupt removal of a child abroad by the custodial parent or at
a time when both parents were exercising joint custody, might be stimulated in part by
desire to cut off all access to the child on the part of the parent left behind.”). Adair
Dyer was the first American appointed to the Permanent Bureau of the Hague Confer-
ence on Private International Law, and was assigned the task of preparing all necessary
research for the Hague Convention on the Civil Aspects of International Child Abduc-
tion. /d. at L.B.

4. See PEREZ-VERA REPORT, supra note 1, at 428-29, 432 (discussing problem of up-
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place to aid victimized parents and children, abducted® children
never see their parents again.®

As part of an international response to the growing number
of children illegally taken abroad, the Hague Conference on Pri-
vate International Law’ at its Fourteenth Session enacted the
Hague Convention on the Civil Aspects of International Child
Abduction® (“Hague Abduction Convention” or “Convention”).?
One purpose of the Convention is to secure the immediate re-
turn of children wrongfully removed or wrongfully retained in a
different nation.’® Another purpose of the Convention is to se-

rooting children from family environment and discussing how abducting parent at-
tempts to ensure custody by choosing more favorable forum State to decide custody
issues); Dana R. Rivers, Comment, The Hague International Child Abduction Convention
and the International Child Abduction Remedies Act: Closing the Doors to the Parent Abductor, 2
TrRANSNAT'L L. 589, 591 (1989) (discussing emotional, cultural, and legal problems par-
ents.experience when child is taken out of country); see also Greir & HEGAR, supra note
2, at 186-87 (discussing disadvantages of left-behind parents who attempt to recover
their children from another country); Brigitte M. Bodenheimer, The Hague Draft Con-
vention on International Child Abduction, 14 Fam.L.Q. 99, 100 (1980) (discussing how
child abductions have become worldwide problem prompting multinational response).

5. See A. E. Anton, The Hague Convention on International Child Abduction, 30 INT’L.
& Cowmp. L.Q. 537, 545 (1981) (stating that expression “wrongful removal or retention
of a child” is technically accurate concept in defining abduction); see also PEREZ-VERA
REPORT, supra note 1, at 442 (defining wrongful retention to apply to “those cases
where the child, with the consent of the person who normally has custody, is in a place
other than its place of habitual residence and is not returned by the person with whom
it was staying.”).

6. See Lawrence H. Stotter, The Light at the End of the Tunnel: The Hague Conuvention
on International Child Abduction Has Reached Capitol Hill, 9 Hastings INT'L & Cowmp. L.
Rev. 285, 290 (1985-86) (stating that “[w]ithout effective international mechanisms,
deprived parents are left powerless and desperate, frequently driven to expensive and
clumsy attempts at self-help.”).

7. See Bodenheimer, supra note 4, at 99 n.1. (stating that “[t]he Hague Conference
is an international organization of member governments whose Permanent Bureau is
located at the Hague, Netherlands.”). The sole mission of the Hague Conference on
Private International Law (“the Conference”) is to unify the rules of private interna-
tional law by enacting multilateral treaties. Dver REMARKS, supra note 3, at L.B. The
Conference presently has 29 members. Bodenheimer, supra note 4, at 99 n.1. The
Permanent Bureau, which is the Conference’s permanent secretariat, is responsible for
establishing treaties. DvER REMARKS, supra note 3, at L.B.

8. The Hague Convention on the Civil Aspects in International Child Abduction,
opened for signature Oct. 25, 1980, S. Treaty Doc. No. 11, 99th Cong., 1st Sess., reprinted
in 19 L.LL.M. 1501 (1980) [hereinafter Hague Abduction Convention or Convention}].

9. See PEREZ-VERA REPORT, supra note 1, at 426 (stating that on October 24, 1980,
Hague Conference unanimously enacted Hague Abduction Convention).

10. See Hague Abduction Convention, supra note 8, art. 1(a), at 1501 (stating that
one of objects of Hague Abduction Convention is “to secure the prompt return of chil-
dren wrongfully removed to or retained in any Contracting State.”).
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cure the effective exercise of access rights'! granted to the non-
custodial parent.'? The Hague Abduction Convention has been
quite successful in returning children taken from their custodial
parents.'®> Under the Convention, when parents show that their
children have been removed or retained in a another country in
breach of their custody rights, a court applying the Hague Ab-
duction Convention must order the immediate return of the
children to their place of habitual residence.'*

The Hague Abduction Convention does not, however, effec-
tively reunite children with parents who previously enjoyed ac-
cess rights because under the Hague Abduction Convention,
only a removal of a child in breach of custody rights is an abduc-
tion.”> Parents have custody when they are responsible for the
care of their children and have the right to determine where the
children live.'® By contrast, parents with access rights may take
their children for a limited period of time to a place other than

11. See REMARKS BY ADAIR DYER ON AcCESs (VISITATION) FOR THE NORTH AMERICAN
SymPOSIUM ON INTERNATIONAL CHILD ABDUCTION (Sept 30, 1993), 1 [hereinafter Access
Symposium] (explaining that access and visitation are terms which can be used inter-
changeably). Adair Dyer notes, however, that a right of access is much broader than a
right of visitation. Jd. Rights of access may encompass the right to open communica-
tion with the child by means of letters, facsimile, telephone, and physical visitation. Id.
The drafters of the Convention deliberately chose to use the term access to encompass
these rights. Id.

12. See Hague Abduction Convention, supra note 8, art. 1(b), at 1501 (stating that
one of objectives of Hague Abduction Convention is “to ensure that rights of custody
and of access under the law of one Contracting State are effectively respected in the
other Contracting States.”).

18. See GrEIF & HEGAR, supra note 2, at 194-95 (attributing success of Convention
to high number of countries ratifying it).

14. See Hague Abduction Convention, supra note 8, art. 12, at 1502 (mandating
immediate return of abducted children); see also PEREZ-VERA REPORT, supra note 1, at
441 (stating that Conference deliberately declined to define most terms in Hague Ab-
duction Convention). Habitual residence, though not defined in the Hague Abduction
Convention, is a factual inquiry focusing on the place that is the center of the child’s
day-to-day life. Brian I.. WesB aAND D1aNA S. FrRIEDMAN, HAGUE CONVENTION ON INTERNA-
TIONAL CHILD ABDUCTION, in NORTH AMERICAN SYMPOSIUM ON INTERNATIONAL CHILD
AspucTioN 9-10 (1993); see also Friedrich v. Friedrich, 983 F.2d 1396, 1401-02 (6th Cir.
1993) (requiring change in geography and passage of time to alter child’s habitual
residence).

15. See Linda Silberman, Hague International Child Abduction Convention: A Progress
Report, 57 Law AnD CoNTEMP. ProBs. 209, 218 (1994) (demonstrating significant differ-
ence between custody rights and access rights).

16. See Hague Abduction Convention, supra note 8, art. 5(a), at 1501 (stating that
“[rlights of custody shall include rights relating to the care of the person of the child
and, in particular, the right to determine the child’s place of residence.”).
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their children’s habitual residence.'” The removal of a child to
another country which ends contact between the child and the
non-custodial parent is not an abduction under the Conven-
tion.”® Although studies have shown that leaving the country
and prohibiting contact between a parent and child has the
same deleterious effect on the child regardless of which parent
has the custody right,'® a court does not have to return a child to
his or her original environment unless the removal breaches a
right of custody.?® Access rights, although beneficial to the
child, do not receive protection equal to that afforded custody

rights under the Convention.?!

Legal commentators have noted that the Hague Abduction
Convention does not adequately address issues concerning the
access rights of non-custodial parents.?? Although the Conven-

17. Seeid. art. 5(b), at 1501 (stating that “[r]ights of access shall include the right
to take a child for a limited period of time to a place other than the child’s habitual
residence.”); see also PEREZ-VERA REPORT, supra note 1, at 452 (discussing additional ways
of exercising access rights). Access rights include access across national borders. Id.

18. See PEREZ-VERA REPORT, supra note 1, at 444-45 (stating that majority of drafters
were unwilling to place breach of access rights in same category as breach of custody
rights and thus unwilling to make breach of access rights wrongful); Silberman, supra
note 15, at 218, 24748 (stating that parents with custody rights may take their children
to another country without risking return order under Hague Abduction Convention).

19. See Adair Dyer, The Hague Convention on the Civil Aspects of International Child
Abduction—towards global cooperation. Its successes and failures, 1 INT'L. J. OF CHILDREN'S
Rrs. 273, 282 (1993) (stating that breach of access rights is functionally equivalent to
breach of custody rights because in each case child is denied meaningful relationship
with parent). When a child is taken from his family and social environment, “the type
of legal title which underlies the exercise of custody rights over the child matters little,
since whether or not a decision on custody exists in no way alters the sociological reali-
ties of the problem.” Perez-VEra REPORT, supra note 1, at 428-29.

20. See PEREZ-VERA REPORT, supra note 1, at 444 (stating duty to return arises only
where court finds removal or retention of child wrongful under Hague Abduction Con-
vention); ACCESs SYMPOSIUM, supra note 11, at 2 (stating that wrongful removal or reten-
tion of child refers only to breach of custody rights); Silberman, supra note 15, at 247-48
(stating that breach of access rights does not trigger return of child).

21. See PEREZ-VERA REPORT, supra note 1, at 432 (noting that drafters were unwill-
ing to view both sets of rights equally). Moreover, scholars have noted that the Conven-
tion has been ineffective in facilitating parental access to the child in his or her new
environment. Hague Conference on Private International Law: Report of the Second Special
Commission Meeting to Review the Operation of the Hague Convention on the Civil Aspects of
International Child Abduction, Jan. 18-21, 1993, reprinted in 33 1.L.M. 225, 244 [hereinafter
Second Special Commission]. Legal experts from forty-four countries as well two intergov-
ernmental organizations (*IGO’s”) and four international non-governmental organiza-
tions (“INGO’s”) were represented at this meeting of the Second Special Commission.
Id. at 227.

22. See Nigel Lowe, Problems Relating to Access Disputes Under the Hague Convention on
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tion provides a separate article that deals with rights of access
under Article 21,2 scholars and courts criticize the Convention
because it fails to give direction to judicial authorities regarding
their jurisdiction and their ability to provide ways to secure and
facilitate the exercise of access rights.**

This Note argues that the aspect of the Hague Abductlon
Convention addressing access rights is ineffective because it has
forced some courts to misconstrue provisions of the Hague Ab-
duction Convention in order to carry out the Convention’s in-
tent. This Note further argues that the burden of establishing
the absence of a wrongful removal or retention should fall upon
the parent who has removed the child. This Note also argues
that the Hague Conference should amend the Convention to or-
der a court to enforce previously ordered access rights in the
child’s new habitual residence. Part I provides an historical
background on the problem of international child abduction.
Part I also discusses the international response to the growing
problem of children taken abroad. Part II illustrates the issues
concerning access rights from the perspective of the drafters of
the Hague Abduction Convention, and discusses case law deal-

International Child Abudction, 8 INT’L J. oF Law anD THE Fam. 374, 375, 381 (discussing
dissatisfaction among experts at Second Special Commission regarding lack of protec-
tion for access rights).

23. Hague Abduction Convention, supra note 8, art. 21, at 1503. The Hague Ab-
duction Convention states that

[aln application to make arrangements for organizing or securing the effec-

tive exercise of rights of access may be presented to the Central Authorities of

the Contracted States in the same way as an application for the return of a

child.

The Central Authorities are bound by the obligations of co-operation which

are set forth in Article 7 to promote the peaceful enjoyment of access rights

and the fulfilment of any conditions to which the exercise of those rights may

be subject. The CGentral Authorities shall take steps to remove, as far as possi-

ble, all obstacles to the exercise of such rights.

The Central Authorities, either directly or through intermediaries, may initi-

ate or assist in the institution of proceedings with a view to organizing or pro-

tecting these rights and securing respect for the conditions to which the exer-

cise of these rights may be subject.

24. Id.
Second Special Commission, supra note 21, at 244 (stating that “whilst Article 21 recognizes
rights of access, it has no firm legal provisions to enforce such rights.”); Access Sympo-
SIUM, supra note 11, at 4 (recognizing weakness in Article 21 of Hague Abduction Con-
vention). “The Convention gives no examples of how Central Authorities are to organ-
ize this co-operation so as to secure the ‘innocent’ exercise of access rights . . . .” PEREZ-
VERA REPORT, supra note 1, at 466.
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ing with access rights under the Hague Abduction Convention.
Part III proposes a solution for the Hague Abduction Conven-
tion to place the burden of proving the propriety of the removal
or retention of a child on the moving parent. Part III further
proposes an amendment that would direct courts to recognize
and enforce as far as possible the access rights of non-custodial
parents. This Note concludes that without clearer and more eq-
uitable direction, courts may never respect the original custodial
arrangement established to benefit the child.

I. INTERNATIONAL CHILD ABDUCTION: NATURE AND
GOVERNING LAWS

Social and technological changes over the last three de-
cades have greatly affected the nature® of international child ab-
duction.?® The number of reported cases of international child
abduction has increased significantly since the late 1970s.%’
Such increases in international child abduction have prompted
responses from the international community including the
Council of Europe?® and the Hague Conference of Private Inter-

25. See PEREZ-VERA REPORT, supra note 1, at 442. The Perez-Vera Report states that
the international nature of the Convention arises out of a factual situation,
that is to say the dispersal of members of a family among different countries.

A situation which was purely internal to start with can . . . come within the

scope of the Convention, for example, one of the members of the family going

abroad with the child, or through a desire to exercise access rights in a country
other than that in which the person who claims those rights lives.
Id.

26. See REPORT ON INTERNATIONAL CHILD ABDUCTION By ONE PARENT (“LEGAL Kip-
NAPPING”) prepared by M. Adair Dyer, Preliminary Document No. 1 of August 1978, in 3
HaGUE CONFERENCE ON PRIVATE INTERNATIONAL Law, AcTs AND DOCUMENTS OF THE
FourTeEN SessioN, CHILD AbucTioN 12, 18 [hereinafter “Dyer, LEGAL KIDNAPPING RE-
PORT”] (noting improvements in international transportation designed to facilitate in-
ternational movement also facilitates international child abduction and that greater
number of international marriages coupled with increasing acceptance of divorce has
produced more divorces on international level); see also GREIF & HEGAR, supra note 2, at
18792 (noting increase numbers of international marriages which are at greater risk of
resulting in international child abductions).

27. See Stotter, supra note 6, at 289-90 (reporting increasing rates of child abduc-
tion on international level).

28. Statute of the Council of Europe, signed at London on 5 May 1949, art.
1(a)(b), 87 U.N.T.S. 103, 105-06. The purpose of the Council of Europe is to “(a)
achieve a greater unity between its Members . . . (b) through the organs of the Council
by discussion of questions of common concern and by agreements and common action
in economic, social, cultural, scientific, legal and administrative matters and in the
maintenance and further realisation of human rights and fundamental freedoms.” /d.
The two major institutions of the Council of Europe are the Committee of Ministers
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national Law to remedy and to prevent such abductions.?

A. Nature of International Child Abduction

Since the 1970s, the magnitude and frequency of interna-
tional child abduction has dramatically increased.?® Overall, par-
ents have brought approximately 10,000 cases of international
child abduction to the U.S. Department of State’s Office of Chil-
dren’s Issues® between the late 1970s and mid-1990s.32 Interna-
tional child abduction, likewise, has been a growing problem for
nations around the world as a result of various social and techno-
logical developments.?®> While the desire of one parent to hurt

and the Parliamentary Assembly. CLIVE ARCHER, OrRGANIZING EUROPE 60 (2d ed. 1994).
The Committee of Ministers is the executive organ of the Council of Europe. Id. Each
member state of the Council of Europe has one representative and one vote on the
Committee. Id. Articles 15 and 16 of the Council of Europe permit the Committee of
Ministers to conclude conventions or agreements to further the aim of the Council of
Europe. Statute of the Council of Europe, arts. 15-16, 87 U.N.T.S. at 110.

29. See Dyer, LEcaL KipDNAPPING REPORT, supra note 26, at 15 (stating that many
countries in the Council of Europe “have expressly encouraged work in this field by the
Hague Conference because of the worldwide scope of the problem, since abductions by
air on an intercontinental basis are becoming more frequent.”). In addition to the
Council of Europe and the Hague Conference on Private International Law, the Organ-
ization of American States adopted the Inter-American Convention on the Interna-
tional Return of Children to address the problem of international child abduction. In-
ter-American Convention on the International Return of Children, done at Monte-
video, Jan. 15, 1989, 29 L.L.M. 66.

30. See GrEIF & HEGAR, supra note 2, at 179-80 (reporting that one study shows that
over twenty percent of child abductions cross international borders while another inves-
tigation reveals that forty percent of abductions are international). United States citi-
zens reported eighty-five cases of abduction between 1973 and 1977. Stotter, supra note
6, at 289-90. Between 1981 and 1985, 1516 cases were reported. Id. at 289-90.

31. See Bureau of Consular Affairs, U.S. Dep’t of State, Pub. No. 10405, Interna-
tional Parental Child Abduction (1996). The U.S. Department of State’s Office of Chil-
dren’s Issues is a government body designed to assist victims of international parental
child abduction. Id.

32. See id. These actions are commenced in hopes of returning children removed
or retained from the United States. Id.

33. See Stotter, supra note 6, at 289, thl. n.13 (providing table depicting general
increase of reported international child abduction in Africa, Inter-America, East Asia,
Europe, Canada, and Middle East); see also Russell Jenkins, Britain Pleads for Abducted
Children, Times NEwspapers LIMITED, Sept. 18, 1996 (stating that approximately 1000
children were abducted from Great Britain each year according to National Council for
Abducted Children). As of 1991, over 700 active cases of child abduction existed world-
wide. U.S. DEpT. OF STATE, Child Custody Unit Helps Parents Keep Track, (Jan. 21, 1991).
In the United States, cases of international child abduction are closed after two years
unless a parent or relative maintain regular contact with the authorities. NEIL C. LIviNG-
STONE, ReEscuE My CHiLD 97 (1992).
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the other fuel many child abductions,** experts agree that the
child is the main victim of an abduction.>® Without legal reme-
dies in place to aid the children and left-behind parents, many
families have been left without recourse in effecting the return
of their abducted children.3®

1. Why Child Abduction is on the Rise

The increase in international child abduction is due to
many social, cultural, and technological changes.?” Interna-
tional transportation and communications have become faster
and more efficient,®® thus facilitating border crossing.*® As a
consequence of such advances, immigration has increased.*® Si-
multaneously, more people, including children, have dual pass-
ports, thus, facilitating international travel.*!

34. See Rania Nanos, The Views of a Child: Emerging Interpretation and Significance of
the Child’s Objection Defense Under the Hague Child Abduction Convention, 22 BROOKLYN ]J.
INT'L L., 437, 438 (stating that parents may use children as pawns in bitter custody
battles). ’

35. See International Parental Child Abduction Act of 1989: Hearing on H.R. 3759 Before
the Subcomm. on Criminal Justice of the House Comm. on the Judiciary, 101st Cong., 2d Sess.
111 (1990) (attachment 1 to letter from Thomas E. Harries, Ph.D., dated Sept. 26,
1990) (stating that “[a]n increasing number of scholars in the field of human behavior
have identified that no child victim of a parental kidnapping escapes from severe and
prolonged, if not permanent, psychic damage as the result of being taken from the
other parent.”) (emphasis omitted).

36. See Lord Hailsham of St. Marylebone, Parr. Des., HL. (5th ser.) 124849
(1985) (stating that without international remedy to child abductions, abducting par-
ents may obtain different custody order in new country to where child was abducted).

37. See GREIF & HEGAR, supra note 2, at 187-92 (noting higher rates of immigration
and easier international travel has led to increased cross-cultural marriages which have
highest risk of international abduction). “The causes of the problem are, first, greater
mobility between countries arising from cheaper and speedier communications and
relaxation of travel restrictions, and secondly, the tendency in all western countries
towards easier separation and divorce and the loosening of family ties.” R.L. Jones,
Council of Europe Convention on Recognition and Enforcement of Decisions Relating to the Cus-
tody of Children, 30 INT'L & Come. L.Q. 467, 472 (1981); see also Peggy D. Dallmann, The
Hague Convention on Parental Child Abduction: An Analysis of Emerging Trends in Enforce-
ment by U.S. Courts, 5 IND. INT'L & Comp. L. Rev. 171, 178 (noting that increased immi-
gration and facilitation of international travel has aided increase of abduction).

38. See Dyer, LEGAL KiDNAPPING REPORT, supra note 26, at 18 (stating that “an ab-
ductor can put thousands of miles of distance between the child and the parent left
behind in only a few hours.”).

39. See id. at 18-19 (noting increased freedom to cross borders); SANDRA Davis ET.
AL, INTERNATIONAL CHILD ABpUCTION, Foreword (1993) (stating that border crossing
has become increasingly easier).

40. See GreIF & HEGAR, supra note 2, at 191 (noting higher rates of immigration).

41. See Stotter, supra note 6, at 292 (discussing increased ease and efficiency in
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Social acceptance of international marriages has led to an
increase in the number of such marriages.** Cultural differ-
ences between couples, however, may lead to poor communica-
tion and misunderstanding.*® Often differences may be attrib-
uted to conflicting expectations in parenting or marital roles.**
Finally, the increase in divorce has fueled the escalation of child
abduction.*

2. Why Children are Abducted

Often child abduction is attendant with a heated custody
dispute following divorce proceedings that result in feelings of
rage, fear, and jealousy thereby motivating the abductor to take
the child.*® Sometimes a parent will abduct a child to maintain a
relationship with the other parent through conflict.*” Other
times, the children are used as pawns to hurt the other parent.*®
A parent may abduct the child, additionally, to ensure custody.*®
A parent, for instance, might abduct a child before a court can
finalize an order of custody®® in order to gain leverage by using a

international travel); see also Davis, supra note 39, Forward (stating that border control
has relaxed and some children with dual nationalities have two passports).

42. See GrEIF & HEGAR, supra note 2, at 187-88 (noting growing number of interna-
tional marriages and stating that international marriages have higher risk of interna-
tional abduction).

43. See id. at 188-89 (discussing case where ethnically intermarried couple exper-
ienced difficulties decided in which religion to raise their daughter).

44. See id. at 189. (illustrating one study in which family noted that husband’s
thwarted expectation that his wife would assume position of strength in family while
still remaining beautiful and feminine led to his violent behavior and their eventual
divorce). Seeing one’s child brought up in a different cultural tradition may intensify
the pain of losing the child in the breakup of the relationship. Id. at 192.

45. See id. at 9 (discussing steady increase in divorce since 1950s); Stotter, supra
note 6, at 292 (noting “general trend toward more liberal granting and recognition of
divorces” has led to increase in abductions).

46. See DveEr REMARKS, supra note 3, at 1.C.2. (discussing mixture of emotions that
abductors may feel including love, hate, fear, jealousy, and deprivation).

47. See id. (stating that “[s]Jometimes even, the abduction was intended to pull
back together a broken or deteriorating family.”).

48. See LIVINGSTONE, supra note 33, at 95-96 (stating that children wrongfully taken
abroad are pawns in custody disputes); Rivers, supra note 4, at 591 (stating that children
may become pawns in battle between parents).

49. See PEREZ-VERA REPORT, supra note 1, at 429 (noting that “[t]he person who
removes the child . . . hopes to obtain a right of custody from the authorities of the
country to which the child has been taken.”); LIVINGSTONE, supra note 33, at 96 (discuss-
ing how abductors have good chance to gain custody in their home state).

50. See DYER REMARKS, supra note 3, at 1.C.2. (noting that “[plerhaps 50% of the
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new location as a forum for deciding custody issues.®!

Child abduction, in addition, is often tied to visitation
rights.>®* A non-custodial parent, for example, might exercise vis-
itation rights by taking the child out of the country with the per-
mission of the custodial parent but, subsequently, refuse to re-
turn the child at the end of the visitation period.>® Even a late
return may trigger fear in the custodial parent a sense of mis-
trust that the child will not be returned at all.>* In such a case,
the custodial parent may try to frustrate the visitation rights of
the non-custodial parent by keeping the child away from that
parent.”® An increased restriction on visitation rights, however,
may increase the desire of the non-custodial parent to abduct
the child to ensure a meaningful relationship with the child.>®

A change in the circumstances of a parent may lead to the
decision to take a child abroad.’” A parent, for example, may
relocate for employment purposes or to marry an individual in a
another country.”® Although the parent may not have a mali-
cious motive, taking the child abroad may frustrate the lawful
access rights of the non-custodial parent.®®

cases occur when there is no custody order, either temporary or permanent, outstand-
ing.”).

51. See PEREZ-VERA REPORT, supra note 1, at 429 (stating that “the abductor will
hold the advantage since it is he who has chosen the forum in which the case is to be
decided, a forum which, in principle, he regards as more favourable to his own
claims.”).

52. See DYER REMARKS, supra note 3, at 1.C.2. (discussing that parents fear abduc-
tion of child during visitation, thus, restrict visitation on part of non-custodial parent).

53. See Bodenheimer, supra note 4, at 100 (discussing how some parents abuse
visitation rights). “Many cases of international parental child abduction are actually
cases in which the child traveled to another country with the approval of both parents
but was later prevented from returning.” Bureau of Consular Affairs, supra note 31.

54. See DvEr REMARKS, supra note 3, at 1.C.2 (stating visitation may be attended with
fear that visiting parent will retain child abroad).

55. See id. (discussing how custodial parents can frustrate visitation rights of non-
custodial parent by refusing to allow visiting parent access to child). Frustration of
visitation rights can also be accomplished by the custodial parent moving abroad with
the child. Id.

56. See id. (stating that “a cut off or severe restriction of access to a child stimulated
emotions of frustration, deprivation and pride leading to an abduction which in turn
cut off access by the custodial parent.”).

57. See Viragh v. Foldes, 415 Mass. 96, 612 N.E.2d 241, 244 (1993) (noting that
custodial parent remarried man with dual citizenship in United States and Hungary).

58. See id. at 245 (noting that custodial parent moved because her new husband
had job opportunity in United States).

59. See id. (discussing that father brought suit under Article 21 of Hague Abduc-



318  FORDHAM INTERNATIONAL LAW JOURNAL  [Vol. 21:308

Some parents take their children abroad to protect them
from perceived threats by the other parent.®® The parent, fre-
quently, fearing for the child’s safety believes that the only op-
tion available is running with the child.®’ When a parent, for
example, believes that he or she will lose custody to a physically
or sexually abusive parent, the parent, in fear for the child’s
safety, may take the child as far away as possible from the per-
ceived dangerous parent.®?

3. The Effect of Abduction on the Child

Studies show that children are adversely affected by an ab-
duction.®® Removing a child from the parent responsible for
raising the child brings instability and uncertainty to the child’s
life.®* International abduction forces children to live in new en-
vironments and in cultures to which they must become accus-
tomed.®* Because of the psychological harm attendant with

tion Convention to enforce his access rights after mother left country with their chil-
dren).

60. See GREIF & HEGAR, supra note 2, at 93-97 (discussing circumstances in which
parent may take child to escape domestic violence situation).

61. See id. at 94 (noting that parents who feel that legal and social service systems
are ineffective may abduct as last resort).

62. See id. at 94-95 (discussing safe-houses and “the underground” as a refuge for
victims and children of domestic abuse).

63. See PEREZ-VERA REPORT, supra note 1, at 432 (discussing the negative effects of
abduction on the child). Children returned from an abduction have experienced some
of the following symptoms:

[E]xcessive fearfulness; . . . fear of going outside the house; being despondent,

lonely and mistrustful of other people and therefore not being able to get

close to them and alleviating the loneliness; anger at either or both the par-
ents; a sense of helplessness since they are unable to control what happens to
them in their environment; night terrors and nightmares . . . Children may
cease growing emotionally as well as academically . . . . There may be an in-
ability to trust adults, and . . . disruption in identity formation. A child whose

life is unstable and unpredictable cannot develop a stable and integrated per-

sonality structure.

64. Dorothy S. Huntington, Parental Kidnapping: A New Form of Child Abuse. (visited
Mar. 18, 1997) <http://www.hiltonhouse.com/ articles/Child_abuse_huntington.txt>.
See Dyer, LEcaL KipNAPPING REPORT, supra note 26, at 21 (stating that “the child is the
true victim of ‘childnapping’ because the child suffers the sudden break in stability and
the loss of contact with the parent responsible for rearing the child.”). The child’s
sense of loss of community brought on by the abduction can leave the child in a state of
depression. Huntington, supra note 63.

65. See PEREZ-VERA REPORT, supra note 1, at 432 (stating that relocated children
must adjust to living with relatives with whom they are not well acquainted and must
learn language and cultural conditions of their new environment).
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child abduction, some experts consider abduction a form of
child abuse.%®

When a family’s breakdown leads to visitation and custodial
interference by the parents, the children are commonly taught
to hate the other parent.®” The abducting parent frequently
speaks negatively about the other parent.®® Due to such negative
reinforcement, children may suffer great psychological problems
and behavioral maladjustments including resentment of both
parents.®

4. Lack of Legal Recourse for the Left-Behind Parent

International child abductions frequently place left-behind
parents in frustrating positions.”® Sometimes parents do not
know where the abductors took their children.”” Even when
non-abducting parents know where to find their children, many
encounter serious financial difficulty in recovering their chil-

66. See International Parental Child Abduction Act of 1989: Hearing on H.R. 3759 Before
the Subcomm. on Criminal Justice of the House Comm. on the Judiciary, 101st Cong., 2d Sess.
111 (1990) (attachment 1 to letter from Thomas E. Harries, Ph.D., dated Sept. 26, 1990)
(criticizing parents who abduct their children); Huntington, supra note 64.

67. See Joy M. Feinberg & Lori S. Loeb, Custody and Visitation Interference: Alternative
Remedies, 12 J. AM. Acabp. MaTrim. L. 271, 272 (1994) (noting that such behavior is
called the Parental Alienation Syndrome).

68. See STANLEY S. CLAWAR & BRYNNE V. RIVLIN, CHILDREN HELD HOSTAGE: DEALING
WITH PROGRAMMED AND BRAINWASHED CHILDREN 15-36 (1991) (discussing psychological
manipulation of child by parent using techniques which include body language, denial
of other parent, forcing child to choose sides, and telling the child that other parent
does not love or want child).

69. Seeid. at 129 (discussing psychological problems associated with Parental Alien-
ation Syndrome). Disorders include:

anger, loss or lack of impulse control in conduct . . ., loss of self-confidence
and self-esteem, clinginess and separation anxiety, development of fears and
phobias . . ., depression and suicidal ideation, sleep disorders, eating disor-
ders, academic problems or radical improvement in academics, withdrawal
from one or both parents, confusion . . ., bed-wetting, daydreaming, drug
abuse and other self-destructive behaviors, peer group problems . . ., obsessive-
compulsive behavior, motor tension . . ., anxiety, psychosomatic disorders, rep-
etition of ‘scripts’ . . . learned from the programmer . . ., damaged sexual
identity, desire to live with neither parent, rescuer role or parentification, ex-
cessive guilt, [and a] retreat into fantasy.

70. Id. See Bodenheimer, supra note 4, at 110 (stating that parents are at loss about
how to find their children when they are taken out of country).

71. Seeid. at 111 (stating that parents and their attorneys run into difficulties when
whereabouts of abductor is unknown). Frequently, family and friends of the abductor
will help to hide the child. GREIF & HEGAR, supra note 2, at 186.
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dren.”? Often, after the dissolution of a marriage, abductors
may take their children to the abductors’ home country where
the abductors are familiar with the culture and have family and
legal assistance.” A parent seeking a child’s return often faces
language barriers in attempting to communicate with the au-
thorities of the other nation.”* Courts, moreover, tend to favor
their own nationals in custody disputes.” Mothers, for example,
frequently face difficulties when the father abducts the child to a
Middle East nation where the culture favors fathers over mothers
in the rearing of children.”®

Before any laws were in place to deal with international
child abductions, parents had little recourse in getting back
their children.”” When a child is abducted to another country,
frequently, the abducting parent will attempt to secure a
favorable custody order regarding the child.”® Thus, there may
be two conflicting custody orders in two different countries per-

72. See Bodenheimer, supra note 4, at 111 (noting that parents face enormous cost
of travel, detective services, and attorney and court fees).

73. See GREIF & HEGAR, supra note 2, at 181-83 (noting that “[a]bductors born
abroad fled to their country of origin in almost three-quarters of the cases in which they
crossed international borders.”).

74. See Rivers, supra note 4, at 591 (noting difficulties faced by left-behind parents
including language barriers, cost for legal representation, and different legal systems);
see also Stotter, supra note 6, at 290 (noting that parents also face bureaucratic red tape,
corruption, and lack of interest when they seek their children in other countries).

75. See GREIF & HEGAR, supra note 2, at 186 (discussing biases favoring nationals);
LIvINGSTONE, supra note 33, at 96 (discussing how courts tend to favor their own citizens
even against citizen of friendly nation).

76. See LIVINGSTONE, supra note 33, at 96, 98 (describing difficulties mothers had
attempting to take custody of their children in male-dominated societies of Middle East-
ern nations).

Abduction to some Middle Eastern countries has been especially difficult for

those attempting recovery . . .. When an abducting father of Middle Eastern

origin returns home, an American wife who pursues him there in an attempt

to gain custody encounters a system that may not help her because of legal

and cultural assumptions that fathers make the major decisions affecting their

children.

77. Grelr & HEGAR, supra note 2, at 186-87. See Stotter, supra note 6, at 28890
(noting that without agreements or mechanisms between nations honoring custody and
visitation arrangements, courts are not bound to respect custody decrees issued in other
countries). Courts in many countries will not enforce the existing custody order with-
out first hearing the case on the merits. Id. at 288. Moreover, no international obliga-
tions required a nation to order the return of a child taken from another country. Id.
at 288-90.

78. See PEREZ-VERA REPORT, supra note 1, at 429 (discussing how abducting parents
attempt to legalize the situation they have created by trying to get custody in the new
location); LIVINGSTONE, supra note 33, at 96 (stating that in cases where child is ab-
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taining to the same child.” Some parents, consequently, resort
to desperate self-help measures, including re-abducting the
child.?®

B. Addressing International Child Abduction Under the
European Convention

In 1972, at the Seventh Conference of the Council of Eu-
rope (the “Council”), the Council considered ways to strengthen
cooperation among nations concerning the guardianship and
custody of children.®’ In 1973, the Council met to propose a
resolution to the problem of international child abduction.®? In-
itial drafts of the proposed convention addressed the recogni-
tion and enforcement of custody orders from courts in different
countries.?® Concerned that the drafts did not adequately deal
with cases of child abduction, Swiss Delegate Mr. W. Baechler,
suggested a formal draft of the Convention, which dealt more
with the return of abducted children.®* In May, 1980, at Luxem-
bourg, the Council of Europe opened for signature the Euro-
pean Child Custody Convention on Recognition and Enforce-
ment of Decisions Concerning Custody of Children and on Res-
toration of Custody of Children (“European Child Custody
Convention”).?* Reflecting aspects of the Swiss plan, some of the
goals of the European Child Custody Convention are to ensure

ducted from.United States, “[a]lmost without exceptjoh, a foreign court rules in favor
of their own citizen’s case, even if the country is a friend of the United States.”).

79. See Hailsham, supra note 36, at 1248 (noting that “[c]ourts in different coun-
tries can make divergent custody orders in respect of the same child.”).

80. See Stotter, supra note 6, at 28890 (stating that feelings of frustration and
powerlessness may lead to attempts at re-abduction of child); see also, Bureau of Consu-
lar Affairs, supra note 31, at 5-6, 15-16 (admonishing parents not to take any illegal
measures to return children). The State will not assist in any such unlawful acts. Id.

81. See Stotter, supra note 6, at 303 (stating that European Committee of Experts at
Conference agreed that existing international conventions and declarations did not de-
ter increase in child abduction).

82. Seeid. (discussing process of Council of Europe in creating convention to deal
with child abduction); see also Anton, supra note 5, at 539 (discussing changes in solu-
tions to remedy problem of child abductions).

83. DveEr REMARKS, supra note 3, at 1.C.3.

84. Anton, supra note 5, at 539; DvEr REMARKS, supra note 3, at 1.C.3,; Stotter, supra
note 6, at 303.

85. European Convention on Recognition and Enforcement of Decisions Con-
cerning Custody of Children and on Restoration of Custody of Children, May 20, 1980,
19 LL.M. 273 [hereinafter European Child Custody Convention].
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that custody decisions are uniformly recognized and enforced,®®
to protect rights of access,®” and to secure the immediate return
of children wrongfully removed or retained abroad.®®

In its attempt to balance the interests between custody
rights and access rights,®® the Council provided that courts
should enforce access rights in the same manner as other cus-
tody related issues.®® The Council, however, recognized that
strict enforcement of access orders from abroad may be imprac-
ticable because of changes in the location of the children.®® The
Council, therefore, provided that the court of the child’s new
location may adjust the access order taking into account new
conditions.”®

C. Hague Convention on the Civil Aspects of International
Child Abduction

In an attempt to address and to remedy the increase in in-
ternational child abductions, the Hague Conference on Private
International Law enacted the Hague Convention on the Civil
Aspects of International Child Abduction.®® Provisions of the

86. Seeid. at pmbl. (stating that “making . . . arrangements to ensure that decisions
concerning the custody of a child can be more widely recognised and enforced will
provide greater protection of the welfare of children.”).

87. Seeid. art. 11(2) (stating that “the competent authority of the State addressed
may fix the conditions for the implementation and exercise of the right of access taking
into account, in particular, undertakings given by the parties on this matter.”).

88. Seeid. pmbl (stating its desire to make “suitable provision to enable the custody
of children which has been arbitrarily interrupted to be restored.”).

89. See id. (stating that “the right of access of parents is a normal corollary to the
right of children.”).

90. See id. art. 11(1) (stating that “[d]ecisions on rights of access and provisions of
decisions relating to custody which deal with the right of access shall be recognized and
enforced subject to the same conditions as other decisions relating to custody.”).

91. See id. art. 11(2) (permitting court to revise original access order which would
take into consideration new situations of parties involved).

92. Id.

The wording of Article 11(2) represents the outcome of extensive discussion

in the Committee of Experts. It reflects the difficulty frequently encountered

in’ practice in establishing how access is to be given when the parents fail to

agree on times and places. The court or other competent authority in the

State where the child is living will ordinarily be in the best position to decide

such details in default of agreement, since it will have better facilities than the

court in the State of origin to make the necessary enquiries and a greater
knowledge of local circumstances (such as, for example, when local school
holidays begin and end).

Jones, supra note 37, at 472.
93. See Hague Abduction Convention, supra note 8, pmbl., at 1501 (stating that
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Hague Abduction Convention are executed through the desig-
nated Central Authority®* of each Contracting State.®®> The Con-
vention mandates the return of children illegally removed or re-
tained from their custodial parents.® The Convention further
provides that each Central Authority must facilitate the effective
exercise of access rights.®”

1. The Hague Conference on Private International Law

In January 1976, at the Thirteenth Plenary Session of the
Hague Conference on Private International Law (the “Confer-
ence”), Canada suggested that the Hague Conference address
the illegal removal of children abroad.?® By October 1976, the
Conference had decided that the topic would be on its future
agenda and appointed a special commission to discuss the oper-
ation of the Hague Abduction Convention.”® On October 24,
1980, the Fourteenth Plenary Session of the Conference adopted
by unanimous vote the Convention on the Civil Aspects of Inter-
national Child Abduction.!® The Hague Abduction Convention
attempts to safeguard the interests of children by protecting
them from the harmful effects of abduction and by maintaining
their familial stability.’®" Toward those ends the Convention’s

best interests of children may be protected by protecting children from harmful effects
of abduction).

94. See DYER REMARKS, supra note 3, at 1.C.2. (stating that Central Authority is ad-
ministrative body in Contracting State which is communicative center for applications
under Hague Abduction Convention).

95. See id. art. 6, at 1501 (providing for creation of Central Authority in each Con-
tracting State for purpose of carrying out objectives of Convention).

96. See id. art. 12, at 1502 (directing judicial authority to return illegally removed
or retained children); but see id. arts. 4, 13, and 20, at 1501, 1502-03 (providing excep-
tions to returning children).

97. See id. arts. 7(f) and 21 (directing Central Authority to facilitate and protect
access rights as much as possible).

98. See DYER REMARKS, supra note 3, at [.C.1. (illustrating importance for interna-
tional response to child abduction).

99. See id. at 1B. (stating that Adair Dyer was first American appointed to Perma-
nent Bureau and was assigned task of preparing all necessary research for Hague Ab-
duction Convention). :

100. See PErez-VERA REPORT, supra note 1, at 426 (stating that States present to
adopt Convention included Australia, Austria, Belgium, Canada, Czechoslovakia, Den-
mark, Finland, France, Germany, Greece, Ireland, Japan, Luxembourg, Netherlands,
Norway, Portugal, Spain, Sweden, Switzerland, United Kingdom, United States, Vene-
zuela, and Yugoslavia). On October 25, 1980, the delegates signed the Final Act of the
Fourteenth Session containing the text of the Convention. /d.

101. See Hague Abduction Convention, supra note 8, pmbl,, at 1501 (stating that
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first objective is to quickly return a child wrongfully removed or
retained from his or her place of habitual residence.’*® The sec-
ond objective of the Hague Abduction Convention is to secure
the protection of custody and access rights.'®

Under the Hague Abduction Convention, the removal or
retention of a child is wrongful where it is in breach of the cus-
tody rights attributed to a person, institution, or other body.'**
The removal or retention must violate such custody rights under
the laws of the state of the child’s habitual residence immedi-
ately before the removal or retention.'”® Custody rights may
arise by operation of law,'°® by judicial or administrative author-
ity,’°” or by agreement having legal effect under the law of that
state.'®® Such rights must have been actually exercised, or would

“the interests of children are of paramount importance in matters relating to their cus-
tody,” and concluded Convention to “protect children internationally from the harmful
effects of their wrongful removal or retention.”).

102. See id. art. 1(a) (stating that one object of Convention is “to secure the
prompt return of children wrongfully removed to or retained in any Contracting
State.”).

103. See id. art. 1(b) (stating that one object of Convention is “to ensure that rights
of custody and of access under the law of one Contracting State are effectively respected
in the other Contracting States.”).

104. See id. art. 3(a), at 1501.

The removal or the retention of a child is to be considered wrongful where it

is in breach of rights of custody attributed to a person, an institution or any

other body, either jointly or alone, under the law of the State in which the

child was habitually resident immediately before the removal or retention.
Id. .
105. See id. art. 4, at 1501 (stating that “[t]he Convention shall apply to any child
who was habitually resident in a Contracting State immediately before any breach of
custody or access rights.”).

106. See Silberman, supra note 15, at 223 (explaining that in many countries, mar-
ried couple maintains joint custody of child born to them until court otherwise pro-
vides).

107. See PErez-VERA REPORT, supra note 1, at 451 (explaining that this would in-
clude order from court or body empowered to issue orders relating to custody and care
of child).

108. See Hague Abduction Convention, supra note 8, art. 3, at 1501 (providing that
“rights of custody . . . may arise in particular by operation of law or by reason of a
judicial or administrative decision, or by reason of an agreement having legal effect
under the law of that State.”). It is not necessary for the parent to show that a custody
order was actually rendered. P.M. NortH AND ].J. FaAwcerT, CHESHIRE AND NORTH'S
PRIVATE INTERNATIONAL Law 731 (11th ed. 1987).

Reference to violation of a custody order obviously was not sufficient to cover

the problem. In fact, limiting the Convention to cases where there was a cus-

tody order outstanding might only have led parents to act even more precipi-

tantly in carrying their children abroad in order to avoid the effects of the

Convention. Thus, a case of joint custody by operation of law at the place
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have been exercised but for the wrongful removal or reten-
tion.'” Under the Hague Abduction Convention, one alleging
that a child has been wrongfully removed or retained has the
burden to prove the elements of a wrongful removal or reten-
tion.'*°

2. Pursuing A Claim Under the Hague Abduction Convention:
The Role of the Central Authority

Under Article 6 of the Hague Abduction Convention, each
Contracting State must designate a Central Authority to execute
the duties imposed under the Convention.''' Central Authori-
ties must cooperate with each other to secure the prompt return
of the children and to carry out the other objectives of the Con-
vention.!'? Central Authorities have the duty to initiate and fa-
cilitate the institution of judicial or administrative proceedings
with a view toward carrying out the objectives of the Conven-
tion.'*®* One claiming that a child has been wrongfully removed

where the family is living is covered by the Convention when one parent runs

abroad with a child or children.
Dyer REMARKS, supra note 3, at 1.C.2.

109. See Hague Abduction Convention, supra note 8, art. 3(b), at 1501 (stating that
removal or retention of child is wrongful where “at the time of removal or retention
those [custody] rights were actually exercised, either jointly or alone, or would have
been so exercised but for the removal or retention.”).

110. See GErmMANY: CONSTITUTIONAL COURT DECISION IN CasE CONCERNING THE
Hacue CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION, IN-
CLUDING MEMORANDUM PREPARED BY THE PERMANENT BUREAU OF THE HAGUE CONFER-
ENCE ON PRIVATE INTERNATIONAL LAW FOR SuBMiIssiON TO THE CONSTITUTIONAL COURT,
35 LL.M. 529, 548 (1996) [hereinafter GERMAN CoNsTITUTIONAL CoURrT] (“The person
seeking return of the child has the burden to show all the elements of a wrongful re-
moval or retention as set out in Articles 3 and 5 of the Convention . . . .); Interview with
Judge Paul McRandall, Northern Ireland Family Court Judge, in New York, New York
(Oct. 8, 1997).

111. See Hague Abduction Convention, supra note 8, art. 6, at 1501 (mandating
that “[a] Contracting State shall designate a Central Authority to discharge the duties
which are imposed by the Convention upon such authorities.”).

112. See id. art. 7, at 1502 (stating in relevant part “Central Authorities shall co-
operate with each other and promote co-operation amongst the competent authorities
in their respective States to secure the prompt return of children and to achieve the
other objects of this Convention.”).

113. See id. art. 7(f), at 1502. Central Authorities must

either directly or through any intermediary, . . . take all appropriate measures

to initiate or facilitate the institution of judicial or administrative proceedings

with a view to obtaining the return of the child and, in a proper case, to make

arrangements for organizing or securing the effective exercise of rights of ac-
cess.
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or retained may apply to either the Central Authority of the
child’s habitual residence, or to the Central Authority of any

Contracting State for assistance in securing the return of the
child.'*

3. Judicial Proceedings to Return the Child

The Hague Abduction Convention sets forth provisions for
the mandatory return of abducted children.'' A child wrong-
fully removed or retained must be immediately returned if pro-
ceedings have been brought within one year of the date of the
child’s removal or retention.''® If the aggrieved parent has not
brought proceedings within one year of the removal or reten-
tion, the court must order the child’s return unless it is estab-
lished that the child is settled in his or her new environment.'?

Id.; see also art. 21, at 1503 (stating that Central Authorities “may initiate or assist in the
institution of proceedings with a view to organizing or protecting these rights and se-
curing respect for the conditions to which the exercise of these rights may be subject.”).

114. See id. art. 8, at 1502.

Any person, institution or other body claiming that a child has been removed

or retained in breach of custody rights may apply either to the Central Author-

ity of the child’s habitual residence or to the Central Authority of any other

Contracting State for assistance in securing the return of the child.
1d.; see also id. art. 10, at 1502 (providing that “Central Authority of the State where the
child is shall take or cause to be taken all appropriate measures in order to obtain the
voluntary return of the child.”). Applications to organize or secure access rights may be
presented to the Central Authorities in the same way as an application for the return of
the child. /d. art. 21, at 1503.

115. See Hague Abduction Convention, supra note 8, art. 12, at 1502 (directing
judicial authority to return abducted children). “Article 12 forms an essential part of
the Convention, specifying as it does those situations in which the judicial or adminis-
trative authorities of the State where the child is located are obliged to order its return.”
PEREZ-VERA REPORT, supra note 1, at 458.

116. See Hague Abduction Convention, supra note 8, art. 12, at 1502.

Where a child has been wrongfully removed or retained in terms of Article 3

and, at the date of the commencement of the proceedings before the judicial

or administrative authority of the Contracting State where the child is, a pe-

riod of less than one year has elapsed from the date of the wrongful removal

or retention, the authority concerned shall order the return of the child forth-

with.
Id.

117. Id.

The judicial or administrative authority, even where the proceedings have

been commenced after the expiration of the period of one year [from the

date of the wrongful removal or retention], shall also order the return of the
child, unless it is demonstrated that the child is now settled in its new environ-
ment.

1d.
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If the child is settled,!'® an order to return the child is within the
discretion of the judicial authority.’'® If the judicial authority
issues an order concerning custody or access rights, it may direct
the person who prevented the exercise of such rights to return
the child and to pay necessary expenses incurred on behalf of
the applicant.'®®

The Hague Abduction Convention provides five limits or
exceptions to the mandatory return of a wrongfully removed or
retained child.’”®® The Convention ceases to apply upon the
child’s sixteenth birthday.'** Children found by the court to be
of sufficient age and maturity to decide their residence may ob-
ject to returning to their home country.'® The court may refuse
the child’s return if it finds that such a return would create a
grave risk of harm to the child.'** A court may refuse to return a

118. See PEREZ-VERA REPORT, supra note 1, at 458-59 (explaining that definition of
“settled” under Convention is determined on case by case analysis). In considering
whether the child is “settled” in his or her environment, the court may consider the
length of time and the level of the child’s adjustment in the environment. Id. at 459.

119. See Silberman, supra note 15, at 213 (demonstrating power of judicial author-
ity to return or retain child).

120. Hague Abduction Convention, supra note 8, art. 26, at 1503-04.

Upon ordering the return of a child or issuing an order concerning rights of

access under this Convention, judicial or administrative authorities may,

where appropriate, direct the person who removed or retained the child, or
who prevented the exercise of rights of access, to pay necessary expenses in-
curred by or on behalf of the applicant, including travel expenses, any costs
incurred or payments made for locating the child, the costs of legal represen-
tation of the applicant, and those of returning the child.

Id.

121. See PErEZ-VERA REPORT, supra note 1, at 432 (illustrating purpose of excep-
tions).

Once the applicant’s burden of proof has been met, the person opposing re-

turn has the burden of establishing one of the affirmative defenses set out in

Article 13(1)(a) and (b), which would authorize the court to refuse return

.. .. The second paragraph of Article 13 [which deals with the age and matur-

ity of the child in question] and Article 20 do not assign the burden of proof

to a party to the lawsuit but rather leave it to the court or to the moving party

to produce the relevant facts.

German ConsTiTuTIONAL COURT, supra note 110, 35 LL.M. at 548.

122. See Hague Abduction Convention, supra note 8, art. 4, at 1501 (providing
that “[t]he Convention shall cease to apply when the child attains the age of 16 years.”).

123. See id. art. 13(a), at 1502 (providing that “{t]he judicial or administrative au-
thority may . . . refuse to order the return of the child if it finds that the child objects to
being returned and has attained an age and degree of maturity at which it is appropri-
ate to take account of its views.”).

124. See id. art. 13(b), at 1502 (stating that judicial or administrative authority of
requested state is not bound to order child’s return if opposing party demonstrates that
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child if it finds that the person, institution, or other body caring
for the child was not actually exercising custody, or has con-
sented to or subsequently acquiesced to the child’s removal or
retention.'?® The judicial authority may refuse the return of the
child if doing so would be against the fundamental principles of
the requested state relating to the protection of human rights
and fundamental freedoms.'?®

The Hague Abduction Convention, thus far, has been suc-
cessful in returning wrongfully abducted children to their habit-
ual residence.'?” The Hague Abduction Convention has been in-
strumental to parents seeking their children abducted abroad by
providing a government resource empowered to act on their be-
half.'*® The Hague Abduction Convention owes its success to
the growing number of participating countries to the Conven-
tion.'® The Hague Abduction Convention continues to

“there is a grave risk that his or her return would expose the child to physical or psycho-
logical harm or otherwise place the child in an intolerable situation.”).

125. Id. art. 13(a), at 1502.

The judicial or administrative authority of the requested State is not bound to

order the return of the child if the person, institution or other body which

opposes its return establishes that the person, institution or other body having

the care of the person of the child was not actually exercising the custody

rights at the time of removal or retention, or had consented to or subse-

quently acquiesced in the removal or retention.
Id.

126. See id., art. 20, at 1503 (providing that “(t]he return of the child under the
provisions of Article 12 may be refused if this would not be permitted by the fundamen-
ta] principles of the requested State relating to the protection of human rights and
fundamental freedoms.”). “[E]ven when defenses have been established, the court has
discretion whether or not to order return.” Silberman, supra note 15, at 213 n.20.

127. See GREIF & HEGAR, supra note 2, at 194-95 (stating that eighty-four percent of
abductions to Canada, United Kingdom, and Australia after enactment of Hague Ab-
duction Convention resulted in return of wrongfully removed children). In compari-
son, the return rate of international child abductions to non-Hague Abduction Conven-
tion countries was forty-three percent. Id.

128. See Hague Abduction Convention, supra note 8, art. 6, at 1501 (mandating
that each Contracting State appoint Central Authority which must cooperate and main-
tain communications with Contracting State to which child has been removed or re-
tained).

129. See Contracting States to the Convention (visited Mar. 4, 1997) <http://
www.hiltonhouse.com/articles/Contracting_states.txt>. As of February 21, 1997, Ar-
gentina, Australia, Austria, Bahamas, Belize, Bosnia and Herzegovina, Burkina Faso,
Canada, Chile, Colombia, Croatia, Cyprus, Denmark, Ecuador, Finland, France, Ger-
many, Greece, Honduras, Hungary, Iceland, Ireland, Israel, Italy, Luxembourg, Former
Yugoslav Republic of Macedonia, Mauritius, Mexico, Monaco, Netherlands, New Zea-
land, Norway, Panama, Poland, Portugal, Romania, Slovenia, Spain, St. Kitts and Nevis,
Sweden, Switzerland, United Kingdom of Great Britain and Northern Ireland, the
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strengthen as more nations ratify and enforce it.'*®

4. Access Rights Under The Hague Abduction Convention

The Hague Abduction Convention is premised on the no-
tion that children should maintain meaningful relationships
with their parents.’®® While protecting the rights of custodial
parents, the Hague Abduction Convention also attempts to pro-
tect and facilitate the access rights of non-custodial parents.'3?
While the Convention recognizes rights of access in Article 21,
however, it has no provisions that enforce such rights.'?*

a. Need for Access Rights

One of the main purposes of the Hague Abduction Conven-
tion is to ensure that parents and children maintain meaningful
relationships.'>* When the drafters of the Convention first con-
sidered the issue of access rights, their concern was to give chil-
dren family relationships that were as complete as possible.'*®
Research indicates that a breach of access rights through re-
moval is just as damaging to children as is the breach of custody
rights through removal.’>®* Some authorities, however, believe
that it is in the best interest of the child to sever ties with one of

United States of America, Venezuela, and Zimbabwe are parties to the Hague Abduc-
tion Convention. Id.

130. See Greir & HEGAR, supra note 2, at 195 (stating that more State membership
provides greater chance child may be returned).

131. See PEREZ-VERA REPORT, supra note 1, at 429-30 (stating that framers of Con-
vention wished to facilitate contact between children and their parents).

132. Se¢e Hague Abduction Convention, supra note 8, arts. 7(f) and 21, at 1502,
1503 (providing that Central Authority should remove barriers to effective exercise of
access rights).

133. See Second Special Commission, supra note 21, at 244 (criticizing Convention for
its failure to impose duties on judicial authorities to facilitate access rights of non-custo-
dial parents).

134. See PEREZ-VERA REPORT, supra note 1, at 429-30 (explaining that drafters of
Convention wanted to ensure contact between parents and children).

135. See id. at 432 (explaining that according to drafters, comprehensive family
relationship is conducive to development of stable personality); see also The United
Nations Convention on the Rights of the Child, art. 10, U.N. Doc. A/44/736, reprinted
in 28 LL.M. 1448, 1461 (1989) (providing that “[a] child whose parents reside in differ-
ent States shall have the right to maintain on a regular basis, save in exceptional circum-
stances personal relations and direct contacts with both parents.”).

136. See PErEZ-VERA REPORT, supra note 1, at 428-29 (stating that depriving child of
family environment is equally detrimental regardless of type of legal title parent pos-
sesses); Dyer, supra note 19, at 282 (stating that in both situations child is denied mean-
ingful relationship with one of their parents).
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the parents when both parents are separated either factually or
legally because of possible animosity the parents have against
each other.”®” The Hague Abduction Convention, nevertheless,
adheres to the notion that access rights and custody rights
should work together.'*® The Convention demonstrates that au-
thorities should recognize access as a valid interest in custody.'??

b. Drafters’ Attempt to Secure Access Rights

The Hague Abduction Convention attempts to protect and
_facilitate the access rights of non-custodial parents in Articles 7
and 21.'*° The Convention delegates to the Central Authorities
of Contracting States the responsibility of supporting and facili-
tating the effective exercise of access rights.'*! There is, how-
ever, no provision in the Hague Abduction Convention mandat-
ing the return of a child for the exercise of access rights.’** Such
a duty is not triggered where the removal merely frustrates the

137. See PEREZ-VERA REPORT, supra note 1, at 432 (stating that Hague Conference
generally disagreed with this school of thought, but agreed that separation from one
parent may be appropriate in some situations).

138. See id. (stating that “[a]ccess rights are the natural counterpart of custody
rights, a counterpart which must in principle be acknowledged as belonging to the
parent who does not have custody of the child.”); see also DYER REMARKS, supra note 3, at
LC.4. (reporting that drafters considered visitation “necessary corollary” of custody
rights).

139. See Dyer, supra note 19, at 287 (stating that “it is still broadly recognized that,
if international access can be arranged with satisfactory precautions against wrongful
retention of the children in question, this may contribute to preventing abductions of
children by eliminating the frustration which the absence of satisfactory access may
create.”).

140. See Hague Abduction Convention, supra note 8, arts. 7(f) and 21, at 1502,
1503 (providing that application to secure rights of access may be presented to Central
Authority in same manner as application to order return of child).

141. See id. arts. 7(f) and 21, at 1502, 1503 (oudining role of Central Authority in
aiding non-custodial parents protect access rights).

The Central Authorities are bound by obligations of co-operation which are

set forth in Article 7 to promote peaceful enjoyment of access rights and ful-

fillment of any conditions to which exercise of those rights may be subject.

The Central Authorities shall take steps to remove, as far as possible, all obsta-

cles to the exercise of such rights.

Id. art. 21, at 1503. Specifically, the Convention permits Central Authorities to initiate
and facilitate judicial proceedings with a view towards organizing or securing rights of
access. Id. arts. 7(f) and 21, at 1502, 1503.

142. See PEREZ-VERA REPORT, supra note 1, at 444 (explaining that it is unlikely that
child will return for visitation); Silberman, supra note 15, at 24748 (explaining that
duty to return child arises only when child is wrongfully removed or wrongfully retained
within meaning of Article 3); see also, Access SyMPosIUM, supra note 11, at 2 (comparing
Articles 3 and 12 with Article 21 of Hague Abduction Convention).
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legitimate rights of access of the non-custodial parent.'*?

c. Weaknesses

Although Article 21 recognizes rights of access, the Conven-
tion has no provisions that enforces such rights.'** Experts say
that one of the Convention’s biggest failures is its ineffectiveness
at securing rights of access.'*> Some experts say that Central Au-
thorities may not act unless there is a legal requirement that they
do so.'®

The drafters of the Convention carefully considered the
best way to fairly secure the access rights of non-custodial par-
ents.'*” The Canadian delegation, during negotiations, first sug-

143. See PEREZ-VERA REPORT, supra note 1, at 444-45.

Although the problems which can arise from a breach of access rights, espe-

cially where the child is taken abroad by its custodian, were raised during the

Fourteenth Session, the majority view was that such situations could not be put

in the same category as the wrongful removals which it is sought to prevent.

Id.; see also Access Symposium, supra note 11, at 2 (discussing rejection by drafters of
Convention to treat breach of access equally with breach of custody).

The Convention contains no mandatory provisions for the support of access

rights comparable with those of its provisions which protect breaches of rights

of custody. This applies even in the extreme case where a child is taken to

another country by the parent with custody rights and is so taken deliberately

with a view to render the further enjoyment of access rights impossible.
Anton, supra note 5, at 554-55.

144. See Second Special Commission, supra note 21, at 244 (criticizing Convention for
not imposing obligations on judicial authorities); see also PEREZ-VERA REPORT, supra note
1, at 430, 465-66 (acknowledging weakness in Convention).

145. See Dyer, supra note 19, at 282, 286-87 (noting that Hague Abduction Conven-
tion provisions on access are relatively weak). Article 21 is “undoubtedly incomplete.”
PEREZ-VERA REPORT, supra note 1, at 430. See also Lowe, supra note 22, at 375, 381
(1994) (noting apparent disapproval expressed by legal experts at Second Special Com-
mission on the operation of Convention because of lack of provisions to ensure exercise
of access rights).

146. See Lowe, supra note 22, at 382-83 (suggesting that Convention should have
obligated Central Authorities to assist in instituting access proceedings). Experts were
also concerned that without legal mandates, judges may be unwilling to give sufficient
weight to access rights. Second Special Commission, supra note 21, at 244. Others schol-
ars, however, contend that Central Authorities could effectuate access provisions by pro-
viding administrative assistance that would bring the case before a tribunal thereby
placing the final decision on access rights in a court’s discretion. Id.

147. See PEREZ-VERA REPORT, supra note 1, at 465 (noting that although Hague
Abduction Convention does not regulate access rights in exhaustive manner, it does
attempt to secure co-operation between Central Authorities to protect access rights).
Article 21 “shows that the Convention tends to view the rights of access as corollary to
rights of custody; in this way it permits harmonization of the rights of the parents.”
Hague Conference on Private International Law: Overall Conclusions of the Special Commission
of October 1989 on the Operation of the Hague Convention of 25 October 1980 on the Civil
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gested that a breach of rights of access should be given the same
protection as a breach of custody rights.’*® Although the draft-
ers acknowledged that a breach of access rights caused by the
removal of a child by the custodial parents caused problems, the
drafters were reluctant to afford the same protection as for a
wrongful removal or retention of a child.'*® The drafters were
concerned that giving both sets of rights equal protection would
eventually lead courts to look at both parents as if they had
equivalent rights.'”® The drafters further believed that strict
rules in the field of access rights would be too impractical to
draft.'”!

From its inception, Article 21 of the Hague Abduction Con-
vention has been characterized as soft law.'** The leniency of
Article 2] was a setoff against the rigorous provisions concerning
the return of abducted children.’®® In negotiating the Conven-
tion, the ability to effectively secure access rights had to yield to
the drafters’ need for strict provisions to return abducted chil-

Aspects of International Child Abduction, 29 1.L.M. 219, 231 (1990) [hereinafter First Special
Commission]). Thirty-three countries were represented at the First Special Commission
as well as two IGO’s and seven INGO’s were represented by observers. Second Special
Commission, supra note 21, at 227,

148. See Access SymposiuMm, supra note 11, at 2 (noting that drafters subsequently
rejected proposal after some discussion).

149. See PErEZ-VERA REPORT, supra note 1, at 445,

This example, and others like it where breach of access rights profoundly up-

sets the equilibrium established by a judicial or administrative decision, cer-

tainly demonstrate that decisions concerning the custody of children should

always be open to review. This problem however defied all efforts of the

Hague Conference to co-ordinate views thereon.

Id.

150. See PErREZ-VERA REPORT, supra note 1, at 445 (explaining that “[a] questiona-
ble result would have been attained had the application of the Convention, by granting
the same degree of protection to custody and access rights, led ultimately to the substi-
tution of the holders of one type of right by those who held the other.”).

151. See Anton, supra note 5, at 14 (stating that drafters also believed that goodwill
between parents was more conducive to effective exercise of access rights rather than
use of formal rules). “If separating parents were able to effect a smooth transition to a
mutually satisfactory single-parent arrangement that included resolution of key emo-
tional, custodial, and financial issues, there would be no abduction.” GREIF & HEGAR,
supra note 2, at 9.

152. See Dyer, supra note 19, at 287 (referring to weak nature of legal provisions
governing access rights).

153. See id. (noting that those States that attempted to include more policy excep-
tions for return of abducted children and resisted rigorous provisions on return of chil-
dren were largely same States which opposed strict rules on enforcement of access
rights).



1997] ACCESS RIGHTS 333

dren.’ The Second Special Commission reviewing the opera-
tion of the Hague Abduction Convention dismissed a suggestion
by some countries to add a Protocol to the Hague Abduction
Convention that would more effectively secure access rights.'*®
Because a removal or retention of a child is wrongful only
when it is a breach of custody rights, it is imperative to distin-
guish between rights of custody and rights of access.'”® Under
the Hague Abduction Convention, custody rights include the
right to care for the child as well as the right to determine the
child’s place of habitual residence.’® Rights of access include
the right to take the child for a limited period of time to a place
other than the child’s state of habitual residence.'®® Rights of
custody is an independent concept under the Hague Abduction
Convention and is not necessarily the equivalent of what any par-
ticular country may refer to as custody rights.’*® Custody as de-
fined by the Convention is the definition that judicial authorities
deciding issues under the Convention will use in determining
whether a parent possesses rights of custody.’®® Courts deciding
cases under the Hague Abduction Convention must analyze the
arrangement of the care of the child set forth by the laws of the

154. See¢ id. (explaining “mushiness” of Article 21).

155. See id. at 287 (stating that Central Authorities are encouraged to construc-
tively utilize its powers granted under Article 21). '

156. See Silberman, supra note 15, at 218 (explaining that mandate to return arises
only upon wrongful removal or retention).

157. See Hague Abduction Convention, supra note 8, art. 5(a), at 1501 (providing
that “‘rights of custody’ shall include rights relating to the care of the person of the
child and, in particular, the right to determine the child’s place of residence.”).

158. See id., art. 5(b), at 1501 (providing that “*[r]ights of access’ shall include the
right to take a child for a limited period of time to a place other than the child’s habit-
ual residence.”); see also PEREZ-VERA REPORT, supra note 1, at 452 (stating that access
rights defined in Article 5(b) are not exhaustive).

159. See First Special Commission, supra note 147, at 222 (stating that custody rights
“are not necessarily coterminous with rights referred to as ‘custody rights’ created by
the law of any particular country or jurisdiction thereof.”). “‘Rights of custody’. . . does
not coincide with any particular concept of custody in a domestic law, but draws its
meaning from the definitions, structure, and purposes of the Convention.” Second Spe-
cial Commission, supra note 21, at 229.

160. See Silberman, supra note 15, at 224 (noting that parent may have limited
rights under law of State but still sufficient to invoke custody rights under Convention).
Australia, for example, customarily will grant custody to one parent but will grant
guardianship to both parents. First Special Commission, supra note 147, at 222. The par-
ent without custody maintains the right to consent or refuse consent to the removal of
the child from the country. Jd. Under the Australian system, co-guardians maintain
rights of custody within the meaning of the Hague Abduction Convention in that both
parents have the right to determine the child’s place of habitual residence. Id.
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child’s habitual residence to determine the nature of the rights
that parents have under the Convention.'®!

D. The Hague Child Protection Convention

In October 1996, the 18th Session of the Hague Conference
on Private International Law concluded the Convention on Juris-
diction, Applicable Law, Recognition, Enforcement and Co-op-
eration in Respect of Parental Responsibility and Measures for
the Protection of Children, and Decisions on Matters Pertaining
to the Agenda of the Conference (“Hague Child Protection Con-
vention”).'®? The objectives of the Hague Child Protection Con-
vention are to resolve conflicts of jurisdiction, applicable law,
and recognition and enforcement of proceedings for matters re-
lating to the care and protection of children, including parental
responsibility.’®® Article 5 of the Hague Child Protection Con-
vention states that the country of the child’s habitual residence
has the jurisdiction to decide issues pertaining to the child’s in-
terests.'® If the child’s habitual residence changes, the first
country is divested of jurisdiction and jurisdiction is conferred
upon the new country.!®® The Hague Child Protection Conven-
tion provides that the State having jurisdiction over the child

161. See First Special Commission, supra note 147, at 222 (illustrating that “what is
called ‘custody’ to only one parent under domestic law, does not necessarily mean that
all ‘rights of custody’ within the intent of the Hague Convention have been granted to
that parent.”).

Since each domestic legal system has its own terminology for referring to

rights which touch upon the care and control of children, and even some

English-language systems do not employ the term ‘custody’, it is necessary to

look to the content of the rights and not merely to their name.
Id.

162. Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in Respect of Parental Responsibility and Measures for the Protection of
Children, and Decisions on Matters Pertaining to the Agenda of the Conference, done
at the Hague, October 19, 1996, reproduced in 35 1.L.M. 1391 [hereinafter Hague Child
Protection Convention].

163. See id. pmbl,, at 1396 (stating further that interest of child is primary consider-
ation); see also id. art. 1 (outlining objects of Hague Child Protection Convention).
Under the Hague Child Protection Convention, “the term ‘parental responsibility’ in-
cludes parental authority, or any analogous relationship of authority determining the
rights, powers and responsibilities of parents, guardians or other legal representatives
in relation to the person or the property of the child.” Id.

164. See id. art. 5, at 1397 (“The judicial or administrative authorities of the Con-
tracting State of the habitual residence of the child have jurisdiction to take measures
directed to the protection of the child’s person or property.”).

165. See id. (“Subject to Article 7, in case of a change of the child’s habitual resi-
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may request that another State assume jurisdiction if such a
transfer would be in the child’s best interests.'®® A wrongful re-
moval or retention can not alter a child’s habitual residence or
confer jurisdiction on the new country except in limited circum-
stances.'®” Article 15 of the Hague Child Protection Convention
provides that the law of the child’s habitual residence applies in
matters pertaining to the care of the person and the property of
the child.’®® A State exercising jurisdiction may consider the
law of another State where the situation has a substantial tie.'®®
If the child’s habitual residence changes, the law of the State of
the new habitual residence will apply to the child.’”® Any paren-
tal responsibility that existed under the laws of the original coun-
try will continue in the new country.’” The provisions of the

dence to another Contracting State, the authorities of the State of the new habitual
residence have jurisdiction.”).

166. See id. art. 8, at 1397.

By way of exception, the authority of a Contracting State having jurisdiction

under Article 5 or 6, if it considers that the authority of another Contracting

State would be better placed in the particular case to assess the best interests

of the child, may either request that other authority, directly or with the assist-

ance of the Central Authority of its State, to assume jurisdiction to take such

measures of protection as it considers to be necessary, or suspend considera-
tion of the case and invite the parties to introduce such a request before the
authority of that other State.
Id.
167. See id. art. 7, at 1397.

In case of wrongful removal or retention of the child, the authorities of the

Contracting State in which the child was habitually resident immediately

before the removal or retention keep their jurisdiction until the child has ac-

quired a habitual residence in another State, and (a)each person, institution

or other body having rights of custody has acquiesced in the removal or reten-

tion; or (b) the child has resided in that other State for a period of at least one

year after the person, institution or other body having rights of custody has or
should have had knowledge of the whereabouts of the child, no request for
return lodged within that period is still pending, and the child is settled in his

or her new environment.

Id.

168. Seeid. art 15(1), at 1399 (“In exercising their jurisdiction under the provision
of Chapter II, the authorities of the Contracting States shall apply their own law. . .."”)

169. See id. art 15 (2), at 1399 (referring to State exercising jurisdiction, “in so far
as the protection of the person or the property of the child requires, they may excep-
tionally apply or take into consideration the law of another State with which the situa-
tion has a substantial connection.”).

170. See id. art. 15(3), at 1399 (“If the child’s habitual residence changes to an-
other Contracting State, the law of that other State governs, from the time of the
change, the conditions of application of the measures taken in the State of the former
habitual residence.”).

171. See id. art 16(3), at 1399 (“Parental responsibility which exists under the law
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Hague Child Protection Convention concerning the applicable
laws and the State exercising jurisdiction apply to any country
which may be designated by the provisions.!”?

The procedures for securing access rights are set forth in
Article 35 of the Hague Child Protection Convention, which en-
courages authorities of one State to co-operate with authorities
of other States in securing access rights.'”? One attempting to
secure access rights in another country may submit evidence and
information to the authorities in his own State.'” That State will
make findings and a decision as to whether that parent should
have access to the child habitually resident elsewhere and will
decide under what conditions such access should take place.'”
The parent seeking access may then present that decision in the
State of the child’s habitual residence which must use the other
court’s findings as evidence in making its decision as to whether
access would be granted and, if so, under what conditions.!?®
The Hague Child Protection Convention does not preclude a
parent from bringing an action for the return of the child or the
protection of access rights under the Hague Abduction Conven-

of the State of the child’s habitual residence subsists after a change of that habitual
residence to another State.”); see id. art. 17, at 1399 (“The exercise of parental responsi-
bility is governed by the law of the State of the child’s habitual residence. If the child’s
habitual residence changes, it is governed by the law of the State of the new habitual
residence.”).

172. See id. art 20, at 1399 (“The provisions of this Chapter apply even if the law
designated by them is the law of a non-Contracting State.”).

178. Id. art 35(1), at 1401.

The competent authorities of a Contracting State may request the authorities
of another Contracting State to assist in the implementation of measures of
protection taken under this Convention, especially in securing the effective
exercise of rights of access as well as of the right to maintain direct contacts on
a regular basis.

Id.
174. Id. art 35(2), at 1401.

The authorities of a Contracting State in which the child does not habitually
reside may, on the request of a parent residing in that State who is seeking to
obtain or to maintain access to the child, gather information or evidence and
may make a finding on the suitability of that parent to exercise access and on
the conditions under which access is to be exercised.

Id.
175. Id.

176. See id. (“An authority exercising jurisdiction . . . to determine an application
concerning access to the child, shall admit and consider such information, evidence
and finding before reaching its decision.”).
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tion.'”?

II. CASE LAW INTERPRETING ACCESS RIGHTS UNDER THE
HAGUE ABDUCTION CONVENTION

In order to facilitate the effective exercise of access rights by
the non-custodial parent, some courts may place movement re-
strictions on the rights granted to the custodial parent.’”® How-
ever, where no such restrictions are in place, courts have had to
decide issues under the Hague Abduction Convention pertain-
ing to access rights.'” In deciding such cases some courts have
denied relief to non-custodial parents and their children while
others have attempted to accommodate them.'®°

A. Restricting the Righis of Custodial Parents

In order to facilitate the effective exercise of access rights by
the non-custodial parent, a state’s laws or a court may place limi-
tations on the rights of the custodial parent.'®! A court, for ex-
ample, may order the custodial parent to remain in the state,

177. See id. art. 50, at 1402.

This Convention shall not affect the application of the Convention of 25 Octo-

ber 1980 on the Civil Aspects of International Child Abduction, as between

Parties to both Conventions. Nothing, however, precludes provisions of this

Convention from being invoked for the purposes of obtaining the return of a

child who has been wrongfully removed or retained or of organising access.
Id. '

178. See Silberman, supra note 15, at 218 (noting that some courts maintain rela-
tionship between children and parents by prohibiting custodial parent from leaving
immediate area or country). The laws of a country may also prohibit a custodial parent
from leaving the country with the child without permission from the court or the other
parent. First Special Commission, supra note 147, at 222.

179. See Access SymposiUM, supra note 11, at 2 (stating that such cases are few
because most Hague Abduction Convention cases involve illegal removal or retention).

180. Compare Re G (A minor) (Enforcement of Access Abroad), {1993] 3 All ER 657 (de-
ciding that Article 21 was too vague to create any rights under which non-custodial
parent may enforce original access order) with Viragh v. Foldes, 612 N.E.2d 241 (order-
ing custodial parent to pay travel expenses of non-custodial parent in order to facilitate
visitation).

181. See Silberman, supra note 15, at 218 (noting how some courts encourage rela-
tionship between children and both parents); Canada: Supreme Court Decision in Thomp-
son v. Thompson (Hague Convention on the Civil Aspects of International Child Abduction), 34
LL.M. 1159 (1995) [hereinafter Thompson v. Thompson]. In Thompson, a court granted
the mother of a boy custody on the condition that she not leave jurisdiction without
permission from the court. Id. After violating the condition the court ordered the
return of the child. Id.



338 FORDHAMINTERNATIONAL LAW JOURNAL [Vol. 21:308

area, or country of the non-custodial parent.’® Removing the
child to another location in violation of such an order is a
wrongful removal within the meaning of Article 3 of the Hague
Abduction Convention.'®?

A custodial agreement or decree preventing a parent from
leaving the country with the child is sufficient to invoke the Con-
vention.'® 1In the Matter of David S. v. Zamira S.,'® as part of a
separation agreement, both parents decided that the wife would
have custody of the couple’s only son while the father would
have regular visitation.'®® When the father brought suit for the
return of the children following the wife’s removal of the chil-
dren to New York,'®” the New York family court decided that the
mother’s conduct was contemptuous and subsequently granted
custody of the children to the father.!s®

The decision in David S. has been criticized by one scholar
because the court considered the custody order granted after
the child moved to New York.'® The Hague Abduction Conven-
tion specifies that a removal is wrongful if it violates rights of
custody existing at the time of the removal.’® While the scholar

182. See Second Special Commission, supra note 21, at 233-34 (stating that placing
limitations on custodial parent’s right to move is practice in some countries).

183. See Silberman, supra note 15, at 218 (stating that some courts do not agree on
who actually possesses custody rights granted under such provisions); Thompson v.
Thompson, 34 LL.M. at 1172-76 (discussing various approaches to dealing with this
type of wrongful removal). .

184. See Silberman, supra note 15, at 218 (discussing wrongful removal in breach
of custody rights held jointly).

185. In ReDavid S. v. Zamira S., 574 N.Y.S.2d 429, 151 Misc. 2d 630 (Fam. Ct. Kings
County 1991). Both parents were Canadian nationals. Id. at 430.

186. See id. at 430 (stating that couple agreed that wife would keep child in Metro-
politan Toronto, Canada area and that child would be available to father). After the
mother gave birth to the couple’s daughter, the court granted the father a temporary
order preventing the mother from removing the children from Ontario and from get-
ting passports for the children. Id. at 431.

187. See id. (stating that after children were removed from Ontario to New York,
the Supreme Court of Ontario declared that father was entitled to custody and access of
children).

188. See id. at 432 (deciding further that because daughter was not included in
separation agreement and laws of Ontario would grant father joint custody of daughter
unless otherwise provided, removal of daughter was wrongful in any event).

189. See Silberman, supra note 15, at 219 (stating that custody order granting cus-
tody to father after child is removed should not be overriding factor of court in deter-
mining if removal of children from Ontario was wrongful).

190. See Hague Abduction Convention, supra note 8, art. 3, at 1501 (defining
wrongful removal and wrongful retention). “[T]he spirit of the Convention . . . is
designed to preserve the parenting arrangements in place prior to the disruption and
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criticizes the reasoning of the court in David S., she nevertheless
agrees with the court’s final decision because the mother’s in-
ability to change her residence in fact provided the father with
rights of custody.'!

The David S. case is comparable to C. v. C.'%% In 1985, the
marriage broke down and the Australian court ordered the wife
to take custody of the child under the condition that neither
parent was to remove the child from Australia without the con-
sent of the other.’®® In 1988, the mother went to England with
the child without the father’s consent.’®* The court found that
the removal of the child was wrongful under Article 3 of the
Hague Abduction Convention.'?®

Courts, like persons, may also enjoy custody rights.'?®
Courts have found that a limitation on travel vests custody in a
judicial authority.’®” In B v. B,'®® the Canadian father and Eng-
lish mother of a six year old boy, upon divorcing, petitioned the
court to make custodial arrangements for the child'®® whereby
the judge ordered that the wife be granted interim custody while

to have any modifications made in the state of habitual residence.” Silberman, supra
note 15, at 219. “[A] custody order issued by a court after the removal of a child should
be relevant only to the extent it evidences what the existing rights were at the time of
removal.” Id.

191. See Silberman, supra note 15, at 219 (explaining that father’s right to deter-
mine child’s place of residence gave him more than simple visitation rights).

192. C. v. C. (Minor: Abduction: Rights of Custody Abroad), 2 All ER 465, 1 WLR 654
(1989). The mother in C. v. C. was of English nationality and the father was Australian.
Id. at 466. The couple lived in Sydney, Australia where they had one son. /d.

193. See id. at 467 (placing limitations of movement with child on both parents).

194. See id. at 466 (stating that father filed suit claiming wrongful removal under
Hague Abduction Convention).

195. See id. at 468 (holding that because custody arrangement granted father right
to determine child’s place of residence, father had rights of custody as defined by Arti-
cle 5 and mother breached his rights by removing the chiid).

196. See Hague Abduction Convention, supra note 8, art. 3, at 1501 (stating that
custody rights may be attributed to institution or other body). “[L]egal persons can
also, in terms of the Convention, hold rights of custody.” PErREz-VERA REPORT, supra
note 1, at 451.

197. See B v. B (Abduction: Custody Rights) [1993] Fam. 32 (C.A.) (enforcing condi-
tion that custodial parent keep child within country).

198. B v. B (Abduction: Custody Rights) [1993] Fam. 32.

199. See id. at 35 (noting that both parents had initially applied to court for cus-
tody and access rights). On May 17, 1991, the mother sought to obtain court permis-
sion to remove the child to England. Id. The mother included an affidavit which stated
in part, “I have no intention of leaving this jurisdiction without an appropriate order of
this honourable court.” Id.
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the father be granted interim access.?*° The mother removed
the child to England the day after the judge rendered the or-
ders.?”’ The court decided that because the order was tempo-
rary, it reserved in itself the right to determine the child’s place
of residence until the court issued a final decree.?? The court
determined that it had custody rights and that the mother
breached those rights.?®

One court has held that parents may not breach their own
custody rights.?** In Re H a Scottish mother and an Irish father
of and infant daughter separated and the Supreme Court of On-
tario granted interim custody to the mother on the condition
that she remain in Ontario with the child.?®> Despite the court’s
order prohibiting the mother from Ontario without the permis-
sion of the court, the mother moved with the child to Eng-
land.?*® The court determined that the removal of the child in
the face of an order from the court not to remove the child with-
out permission was a violation of the conditions placed on her

200. See id. (providing temporary custody agreement until court could make final
decision). The judge set forth a defined visitation schedule for the father and children
which included every other weekend from 10:00 am. to 5:00 p.m. on Saturday and
from 12 noon to 4:00 p.m. on Sunday. Id. The order made no provision specifically
prohibiting the mother from removing the child from the jurisdiction. /d.

201. See id. (stating that mother removed child despite her assertion that she
would not remove child without order from court). The father filed for the return of
the child invoking the Hague Abduction Convention.

202. See id. at 38.

It seems to me that the court itself had a right of custody at this time in the

sense that it had the right to determine the child’s place of residence, and it

was in breach of that right that the mother removed the child from its place of

habitual residence.
Id.

203. See id. (holding that mother wrongfully removed child and ordering child’s
return); see also Hague Abduction Convention, supra note 8, art 3, at 1501 (defining
wrongful removal as breach of rights of custody belonging to institution or other body);
Id. art. 5, at 1501 (defining custody rights as right to determine residence of child).

204. See Re H (Minor: Abduction) {1990] 2 FLR 439, [1990] FCR 990 (Eng. Fam.
Jan. 16, 1990) (holding that violation of condition placed on one’s own rights is
breach).

205. See id. (illustrating court’s intent to keep child within country to allow visita-
tion by father).

206. See id. (stating that mother also did not notify father that she was moving).
When the English court heard the case brought on the father's application for the
child’s return, the mother argued that the removal was not wrongful because she held
rights of custody. Id. The court disagreed and held that Article 3 of the Convention
did not specify whose custody rights must be breached for the removal of a child to be
wrongful. Id.
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own rights, thus, making the removal of the child wrongful
under Article 3 of the Convention.2%?

Limitations on the right to leave a jurisdiction with a child,
whether imposed by a court or by an enforceable agreement do
permit non-custodial parents more options in procuring the re-
turn of their children from their new locations.?®® A court is
likely to consider the removal of a child in violation of an order
not to remove the child wrongful.2°® Whether the court looks at
the breach as a violation of the right of the non-custodial parent,
of the court, or of the custodial parent’s own right, a court will
almost certainly find an Article 3 violation and barring any ex-
ceptions, the court will order the return of the child.?'°

B. The Special Issue of Access Rights and Article 21

Few courts have decided issues concerning rights of access
since the enactment of the Hague Abduction Convention.?'!
Some case law, however, has demonstrated a developing prob-
lem with regard to the application of Article 21 of the Hague
Abduction Convention and the proper role of the Central Au-
thority.?'* An English court in In Re T deciding the validity of an

207. Seeid. (stating that “[t]here is nothing, in my judgment, in Art. 3 which indi-
cates, as the mother asserts, that the breach of the rights of custody has to be a breach
of the rights belonging to some other person.”).

The mother’s conduct in removing the child from the Province of Ontario

constituted a wrongful removal within the meaning of Art. 3 of the Conven-

tion in that it was a breach of the rights of custody attributed to her under the

law of the Province by reason of a judicial decision.

Id.

208. See Second Special Commission, supra note 21, at 233-34 (noting that courts or-
der return when custodial parent moves with child without permission); Silberman,
supra note 15, at 218 (stating that some non-custodial parents have more protection of
access rights); Thompson, 34 L.L.M. at 1172-76 (discussing various approaches courts
have taken when movement restrictions are placed on custodial parents).

209. See Silberman, supra note 15, at 218 (noting that several courts held that
“when a custodial agreement or decree prevents a parent from leaving the country with
the child, such a restriction gives ‘custody rights’ to the resident parent sufficient to
invoke the Convention.”).

210. See First Special Commission, supra note 147, at 222-23 (stating that most legal
experts agreed that court ordering return of child because of custodial parent’s viola-
tion of court order complies with spirit of Convention).

211. See Access SymposiuM, supra note 11, at 2 (stating that there is only small
amount of case law on access rights because most Hague Abduction Convention cases
involve the breach of custody rights).

212. See Hague Abduction Convention, supra note 8, art. 21, at 1502 (providing
section dealing with access rights). Article 21 states:
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Article 21 application dismissed the application based on a lack
of jurisdiction.?'® In In Re T, a father attempted to enforce in
England his access rights granted by the Superior Court of Cali-
fornia, but the court held that Article 21 of the Hague Abduc-
tion Convention does not give a judicial authority the jurisdic-
tion to enforce access orders issued in another country.?* The
court found that the application should have been filed instead
under the Custody and Children Act of 1989, which is the Eng-
lish implementing legislation of the Hague Abduction Conven-
tion.2!®

In England, the Family Court decided B v. B, a case regard-
ing court jurisdictional issues in securing access rights.?'® In
September 1985, after receiving custody of the couple’s three
children,?'” the mother moved from Canada to the United King-
dom with the children.?'® The father obtained an order from
the Supreme Court of Ontario permitting him to take possession

The Central Authorities are bound by the obligations of co-operation which

are set forth in Article 7 to promote the peaceful enjoyment of access rights

and the fulfilment of any conditions to which the exercise of those rights may

be subject. The Central Authorities shall take steps to remove, as far as possi-

ble, all obstacles to the exercise of such rights.

The Central Authorities, either directly or through intermediaries, may
initiate or assist in the institution of proceedings with a view to organizing or
protecting these rights and securing respect for the conditions to which the
exercise of these rights may be subject.

Id.; see also Lowe, supra note 22, at 374-85 (discussing uncertainty concerning obliga-
tions imposed on Central Authority and judicial authorities and dissatisfaction of ex-
perts at Second Special Commission because of weakness of Convention in protecting
access rights).

213. See In Re T (Minors) (International Child Abduction: Access) (United Kingdom
1993) [1993] 1 W.L.R. 1461 (deciding that court decided that Central Authority should
not have issued originating summons).

214. See id. (stating that role of Central Authority is limited to executive matters).

215. Id.

The duty of the Central Authority on receiving an application to make ar-

rangements for organising or securing the effective exercise of access rights

under Article 21, is to make appropriate arrangements to provide English so-
licitors to act on behalf of the applicant for the purpose of instituting an appli-

cation under section 8 of the Children Act 1989.

Id.

216. See B v. B (Minors: Enforcement of Access Abroad) [1988] 1 All ER at 652, 655
(holding that wrongful removal need not be proved for court to hear case).

217. See id. at 653-54 (stating that Supreme Court of Ontario granted father rea-
sonable access to his children).

218. See id. at 654 (stating that upon moving to United Kingdom, mother made
children wards of court).
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of the children in order to exercise his access rights and he tried
to enforce the order in the United Kingdom.?'* The mother ar-
gued that because she had the right of custody over the children,
the father’s application should be dismissed because there was
no wrongful removal or retention.?** The court refused the
mother’s argument because such a reading of the Convention
would undermine the provisions of the Convention designed to
secure access rights.?*!

The B v. B court, however, dismissed the application to se-
cure the father’s access rights because the access order was made
in Canada, and by the time the breach of the father’s rights of
access accrued, the child’s habitual residence changed to the
United Kingdom.??? Interpreting Article 4 of the Hague Abduc-
tion Convention,??® the B v. B court concluded that in order for
his rights to be enforced, those rights must arise in the Con-
tracting State in which the child was habitually resident before
any breach occurred.?**

Finally, the B v. B court criticized Articles 7 and 21 for their
inability to provide adequate remedies to secure access rights for
non-custodial parents.?”® The court specifically criticized the

219. See id. (noting that mother’s removal of children out of country frustrated his
access rights).

220. See id. at 655 (stating that court has no duty to return child for exercise of
access rights); se¢ also PEREZ-VERA REPORT, supra note 1, at 444 (mandating court to
return child only after wrongful removal or retention); Anton, supra note 5, at 554-55
(stating that removal of child from non-custodial parent is not wrongful).

221. See B v. B (Minors: Enforcement of Access Abroad), 1 All ER at 656 (stating
that “[The Convention] would be of no assistance and it is difficult to envisage any
circumstances in which a mere breach of rights of access on the removal of a child
abroad by a custodial parent could be remedied or dealt with under the Convention.”).

222. Seeid. at 657-58 (declining to enforce Canadian order because it had no force
in United Kingdom).

223. See Hague Abduction Convention, supra note 8, art. 4, at 1501 (stating that
removal or retention must violate custody rights existing under laws of State of child’s
habitual residence immediately before removal or retention).

224. See B v. B (Minors: Enforcement of Access Abroad), 1 All E.R. at 657 (reasoning
that rights conferred by court of child’s habitual residence are those upon which appli-
cation is based and habitual residence in Contracting State in which rights existed is
sufficient for that State’s jurisdiction).

225. See id. at 658 (stating that “[i]n the absence of any express reference to the
judicial discretion in cases in which there has been a breach of access rights only, I am
not persuaded that . . . the convention was intended to secure the enforcement of
rights of access in the same way as rights of custody.”); see also Hague Abduction Con-
vention, supra note 8, art. 7, at 1502 (stating that Central Authorities must work to-
gether to facilitate and organize effective exercise of access rights); /d. art. 21, at 1503
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provisions because they do not impose any specific duties upon a
judicial authority to take any steps to secure the access rights of
non-custodial parents.?*® Neither Article 7 nor Article 21 pro-
vides any direction or limitation upon which a court can exercise
its discretion in facilitating access rights.??

The English court’s decision in Re G overruled the decision
in B v. B.2%® In Re G, the Canadian family court granted custody
of a divorced couple’s child to the mother and permitted the
mother to live in either Canada or England while granting access
rights to the father.?*® The mother subsequently settled in Eng-
land and the father had not seen the child since shortly after the
move.?*® The father brought proceedings under the Hague Ab-
duction Convention to enforce the access rights granted him by
the Canadian court?®' The English court again considered
whether Article 4 of the Convention requires that an access or-
der arise under the Contracting State of the child’s habitual resi-
dence in order to be enforced.?®?> The Re G court held that the
decision in B v. B was too narrow a reading of Article 4.?** The
court noted instead that Article 4 does not specify under which
State the right of access must arise.?**

(stating that Central Authorities must assist in institution of proceedings with view of
protecting access rights).

226. See B v. B (Minors: Enforcement of Access Abroad), 1 All ER at 658 (finding
lack of guidance to enforce Article 21).

227. See id. (criticizing that “[t]he obligations imposed by arts 7 and 21, however,
are imposed on the central authority exclusively and even the provisions of art 7(f)
contain the limiting words ‘in a proper case’.”).

228. Re G (A minor) (Enforcement of Access Abroad) [1993] 3 All ER 657.

229. See id. at 659 (providing father right of access in England).

230. See id. at 660 (noting that father maintained weekly telephone contact to
child and sent her cards and presents). The mother informed the father that she would
not permit him access to the child. 7d.

231. See id. at 660 (stating that Central Authority of England and Wales assisted
father in making application to protect his access rights).

232. Seeid. at 661 (noting that when mother moved child to England, child’s habxt-
ual residence was changed from Canada, where original custody and access order was
made, to England).

233. See id. at 666 (explaining that “[i]f Article 21 did not apply to the enforce-
ment of a foreign access right in the country of the child’s habitual residence, it would
seldom achieve [its goals].”).

234. Seeid. (explaining that court’s interpretation of Contracting State in Article 4
was incorrect because it involved reading words into Convention so that Contracting
State was State where right of access existed). The court further explained that access
usually must be enforced in the country where the child resides. /d. “It is unusual for a
breach of access rights to occur when the child is away from home.” Id.
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The Re G court explained the purpose of Article 21 and the
role of the Central Authority in securing the rights of access for
applicants.?®® The court decided that because the Central Au-
thority of England and Wales assisted the father in applying for
the enforcement of his access rights, it fully performed its obliga-
tions under Article 21.2°¢ The Re G court stated that the Central
Authorities have no mandatory duties with regard to promoting
the exercise of access rights except to promote cooperation be-
tween the parties and communication between Contracting
States.?%’

The Re G court dismissed the father’s application for the
enforcement of his access rights because the court decided that
the father should not have sought an order to enforce compli-
ance with the Convention.?*® The court stated that the provision
of Article 21 imposed no duties upon judicial authorities to take
affirmative acts to secure the non-custodial parent’s access
rights.?*® The court held that the provision is too vague to create
any rights at all for the non-custodial parent.?*°

The court further stated that an application for the procure-
ment of access rights should not be brought under Article 21,
but should be brought instead, as an independent request upon
the court of the child’s habitual residence.?*! Because Article 21

235. See id. at 667 (stating that duties of Central Authority are executive and not
judicial in nature which include duty to assist or initiate proceedings to protect access
rights).

236. See id. at 668 (stating that once Central Authority made it possible for appli-
cant to appear in English court, it had done all that is required under Hague Abduction
Convention to help applicant secure his rights of access).

237. Seeid. (stating that Article 21 ensures that application is brought to attention
of Central Authority of Contracting State). The Central Authority may comply with the
obligations of Article 21 by providing legal aid and appointing lawyers to act on behalf
of the applicant who may negotiate an agreement between the parties or pursue litiga-
tion. Id. at 663-64.

238. See id. at 668 (stating that applicability of Article 21 was exhausted once Cen-
tral Authority brought application to court).

239. Seeid. at 664 (criticizing that “[t]here are no teeth to be found in [A]rticle 21
and its provisions play no part in the decision to be made by the judge.”).

240. Seeid. (suggested that Article 21 should direct courts to enforce access orders
in the way provided by Article 11(2) of the European Child Custody Convention). Ac-
cording to the court, Article 21 provides no rights in private law which a parent can
enforce regarding access rights. Id.

241. See id. at 664, 668 (determining that father should have brought case under
Section 8 of the Children Act of 1989 which provides for the effective exercise of access
rights); see also Children Act, 1989, ch. 41 § 8 (Eng.) (providing authority for court to
issue “an order requiring the person with whom a child lives, or is to live, to allow the
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provided no guidance to the judicial authority in securing the
access rights of non-custodial parents the access order issued in
Canada could not be enforced.?*? Instead, the court found that
in cases regarding access rights, courts should exercise their dis-
cretion and consider the best interests of the child while regard-
ing the existing access order as persuasive guidance in their deci-
sions.?*?

The greatest hurdle that non-custodial parents face is that
under the Hague Abduction Convention, the removal of a child
by the custodial parent is not wrongful.?** The Hague Abduc-
tion Convention provides little remedy even if such removal was
made to deliberately frustrate their ability to effectively exercise
their rights of access.?*®* The Superior Court of California, for
example, refused to order the return of a child removed from
Israel by the custodial mother when such removal interfered
with the father’s access rights.?*® The California Superior court
found that the removal of the child to the U.S. was not wrongful
under the laws of Israel because the mother had custody rights

child to visit or stay with the person named in the order, or for that person and the
child otherwise to have contact with each other.”).

242. See Re G (A minor) (Enforcement of Access Abroad) [1993] 3 All ER 657 (declin-
ing to help father maintain contact with his child); but see Access SymposiuM, supra note
11, at 5 (criticizing English Court’s decision in Re G). “The English Courts have gone
too far in suggesting that the application based on breach of access rights arising under
a Foreign Court Order somehow is not a Convention proceeding.” Id.

243. See id. (quoting Re C (A Minor) (unreported), 8 September 1992).

In considering whether or not it is in the best interest of the child for the
order to be implemented, the court must pay regard to the decision of the
foreign court. It must pay regard to how recently the court has seen fit to
make the order, and it must bear in mind that, having regard to the doctrine
of comity of nations, unless it is clear that the enforcement of the order is
contrary to the welfare of the child, which is the paramount consideration,
that the court should respect the order of the court in the requesting jurisdic-
tion.
Id.

244. See B v. B (Minors: Enforcement of Access Abroad) 1 All ER at 656 (stating that
Hague Abduction Convention offers little assistance despite non-custodial parent’s ex-
pectation that Hague Abduction Convention would help reestablish contact between
parent and child).

245. See Anton, supra note 5, at 554-55 (stating that removal of child by custodial
parent is not wrongful).

246. See District Attorney v. Officer, Superior Court, County of Santa Barbara No.
215833 (Dec. 17, 1996) (unpublished opinion) (noting that Israeli court, upon separa-
tion of parties, granted sole custody to mother while giving visitation rights to father).
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while the father had nothing more than access rights.?*’

Some courts, however, have interpreted the Hague Abduc-
tion Convention in order to comply with its goals.?*® In Gross v.
Boda, after the dissolution of their marriage the mother had sole
custody of the parties’ child while the father had visitation rights
under the laws of Arizona.?*® According to the Court of Appeals
in Wellington, New Zealand, visitation rights give a parent pos-
session and a right care for the child for an indefinite period.?°
The court’s definition of visitation rights overlaps with the defi-
nition of rights of custody.?®' The court, therefore, construed a
right of visitation as a type of custody right and concluded the
removal of a child in breach of visitation rights is wrongful.#?

C. Bearing the Increased Cost of Access Rights

Some courts have attempted to accommodate a non-custo-
dial parent where removal by the custodial parent frustrated the
custody arrangements made by a court which assumed that the
child would remain within the jurisdiction.?*® In Costa v. Costa, a
couple divorced in May 1989 and the New York State Supreme
Court granted custody of the couple’s child to the mother and
granted access to the father.?** When the mother took the chil-
dren out of the country to live in England, the father applied to

247. See id. (stating that laws of Israel and United States authorized mother’s re-
moval of child).

248. See Gross v. Boda, [1995] 1 N.Z.L.R. 569 (December 2, 1994) (ensuring fa-
ther’s ability to maintain contact with his child).

249. See id. at 570 (stating that father’s visitation rights included contact with his
child every other weekend and alternating holidays and summer vacation).

250. See id. at 573 (finding that custodial parent’s right to determine child’s resi-
dence is subject to the existing visitation order of non-custodial parent). Moving out of
the State would affect the existing rights of the non-custodial parent. Id.

251. See id. (stating that “[i]t follows in my view that under the Court order, and
jointly with the mother, the father had the right to possession and care for the child for
the purposes of [the definition of custody rights under New Zealand’s legislation imple-
menting the Hague Abduction Convention].”); see also Hague Abduction Convention,
supra note 8, art. 5(a), at 1501 (stating that custody rights “include rights relating to the
care of the person of the child.”).

252. See Gross, 1 N.Z.L.R. at 572 (ordering return of child); but seeS v. H (Abduction:
Access Rights) [1997]1 1 FLR 971 (Eng. Fam. Div.) (stating that Convention deliberately
drew distinction between custody rights and access rights).

253. See Costa v. Costa (Aug. 21, 1991) (visited Mar. 4, 1997) <http://
www.hiltonhouse.com/File htm/Costa.UK.> (implying, however, that court did not spe-
cifically order custodial parent to remain in country).

254. See id. (setting forth nature of relationship between children and parents).
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the English court for an access order under the Child Abduction
and Custody Act of 1985.%5 The court decided that Article 7(f)
of the Hague Abduction Convention permitted the judicial au-
thority to make arrangements for the exercise of the applicant’s
access rights.**® In ordering access, the court ordered the
mother to bear some of the cost of the father’s travel ex-
penses.?57

Similarly, the Supreme Court of Minnesota in Viragh wv.
Foldes®®® remanded the case to consider the mother’s financial
ability to pay the father’s expenses for international travel to visit
his children.?*® In Viragh, the Hungarian Guardianship Author-
ity ordered custody to the mother and defined visitation to the
father.?®® Without notifying the father,?®' the mother moved to
the United States with the children.?%? The court found that the
mother did not violate the father’s access rights because she did
not deny him the right to visit with the children in the United
States.?®> The court, however, found that the children’s pres-

255. See id. (analyzing New York State law and finding that mother had no right to
remove children from jurisdiction). The court declared the removal wrongful but did
not order the return of the children because the father sought only the enforcement of
his access rights. Id.

256. See id. at 15 (stating that “I find that the scope of the Convention does not
limit the territorial jurisdiction of this court to make appropriate arrangements for ac-
cess.”). The court ordered access by the father in England explaining that because the
children were traumatized by their parent’s tensions, it would be inappropriate for the
children to leave England for the purposes of access with their father. Id.

257. See id. (deciding that it would be fair for mother to pay part of cost because
she was responsible for children being taken from father).

258. Viragh v. Foldes, 415 Mass. 96, 612 N.E.2d 241 (1993).

259. See Viragh, 612 N.E.2d at 250 (alleviating additional expense on father of
maintaining visitation).

260. See id. at 243 (explaining that order consisted of father visiting with his chil-
dren on alternating weekends, two weeks in July and August, and three days during
winter and spring holidays).

261. Se¢ id. (noting that under Hungarian law, custodial parent must receive per-
mission from either non-custodial parent or from court before removing child abroad
for period longer than one year otherwise retention of child abroad is wrongful). At
the time of the initial hearing, however, the children were in the United States for only
eight months. Jd. at 248. Thus, the issue focused on the father’s access rights both in
the lower court and on appeal. [d.

262. See id. at 244 (explaining that mother met and subsequently married citizen
of both United States and Hungary). She moved to the United States to be with him.
Id.

263. See id. at 247 (indicating that mother was willing to negotiate schedule for
visitation with father). The mother stated that she offered to send the children to Hun-
gary once a year at her husband’s expense if the father would post a bond to assure that
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ence in the United States rendered the father’s ability to visit
with them impracticable.?®*

The Viragh court noted that the Hague Abduction Conven-
tion does not mandate any remedy for a non-custodial parent
seeking access rights.*®® The lower court found that the children
should not be order to return to Hungary for visitation.?*® The
court, however, used its interpretation of Article 26%%” to order
the moving custodial parent to pay the necessary travel expenses
of the non-custodial parent in the exercise of his access rights.?*®

Other courts in the United States, although not deciding
under the Hague Abduction Convention, have similarly ordered
a custodial parent to pay a portion of the travel expenses of
either the non-custodial parent or of the child visiting the non-
custodial parent.?® In Willey v. Willey, the Florida Appellate
Court reversed and remanded a case where the lower court or-
dered that the father pay all travel expenses in exercising his

the children would be returned. Id. at 244. The father refused to agree to those terms.
Id. :
264. See id. at 247 (stating that father had neither sufficient money to afford ticket
to England nor ability to borrow money); Second Special Commission, supra note 21, at
244. “One expert explained that, in many cases, the problem was financial rather than
legal.” Id.

265. See Viragh, 612 N.E.2d. at 246 (stating, however, that court had discretion to
order return of children to effectuate visitation under Article 18 of the Convention).
“The provisions of this Chapter do not limit the power of a judicial or administrative
authority to order the return of the child at any time.” Hague Abduction Convention,
supra note 8, art. 18, at 1503. The appellate court ultimately affirmed the lower court
decision to permit visitation in the United States at the mother’s financial expense and
remanded the case to determine an appropriate visitation schedule which takes into
account the financial situations of the parties. Viragh, 612 N.E.2d, at 249.

266. See id. (noting risk that children would be wrongfully retained).

267. Hague Abduction Convention, supm note 8, art. 26, at 1504. Article 26, in
pertinent part, reads as follows:

Upon ordering the return of a child or issuing an order concerning rights of

access under this Convention, the judicial or administrative authorities may,

where appropriate, direct the person who removed or retained the child, or
who prevented the exercise of rights of access, to pay necessary expenses in-
curred by or on behalf of the applicant, including travel expenses, any costs
incurred or payments made for locating the child, the costs of legal represen-
tation of the applicant, and those of returning the child.

Id.

268. See Viragh, 612 N.E.2d at 249 (noting that court ordered suspension of fa-
ther’s child support obligation to defray visitation expenses while children resided in
United States).

269. See Willey v. Willey, 683 So. 2d 647 (Fla. 4th DCA 1996) (noting strong public
policy favoring shared parental responsibility).
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visitation rights where the mother moved from Florida to Illi-
nois.?”® The court reasoned that the order unfairly placed an
enormous economic burden on the father, thus, effectively de-
feating his visitation rights.2”!

Similarly, an Appellate Court in Nebraska affirmed a lower
court order that the mother bear one half of the cost of travel
expenses for the father to maintain visitation with his chil-
dren.?’? The lower court granted the mother permission to
move, with the children, from Nebraska to Washington.?”® Be-
cause the move would burden the visitation rights of the father
by forcing him or the children to travel a significant distance to
maintain contact, the court ordered her to share in the travel
cost. 274

III. THE HAGUE ABDUCTION CONVENTION SHOULD BE
MODIFIED TO ADEQUATELY ADDRESS THE ISSUE
OF ACCESS RIGHTS

The Hague Abduction Convention should adequately pro-
tect rights of access without forcing courts to consult the imple-
menting legislation in their respective States.?”> Without uni-
form rights throughout the Contracting States, parents will be
faced with differing custody judgments depending on the State
to where the child has been removed. It seems erroneous that
Article 21 does nothing more than order Central Authorities to
get aggrieved parents to the courtroom and then leaves non-cus-

270. See id. at 651 (finding that lower court abused its discretion by ordering father
to shoulder complete financial burden of visiting his child after mother moved with
child out of state).

271. See id. at 651 (stating that placing significant economic burden on father
could defeat his visitation rights).

272. See Harvey v. Harvey, No. A-94-1251, 1995 WL 676406 (Neb. App. Nov. 14,
1995) (supporting father’s access rights).

273. See id. at *2 (declining to significantly impede on mother’s ability to travel).

274. Seeid. at *6 (declining to force father to shoulder entire burden of contacting
children when mother chooses to move with children); see also Seymour v. Seymour,
1987 WL 17721 (Tenn.App. Oct. 1, 1987). In Seymour, the custodial mother moved with
the marital children from Tennessee to Maryland placing a strain on the father’s visita-
tion schedule with the children. Id. at *3. The Tennessee Court of Appeals revised the
initial visitation schedule and ordered the mother to pay part of the expenses for the

. children to visit with their father. Id.

275. See supra notes 213-15, 235-43 and accompanying text (declining to enforce
non-custodial parents’ access rights because they did not apply under England’s imple-
menting legislation).
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todial parents without further remedy once they get to court.?’®
A careful reading of the Hague Abduction Convention, however,
gives no further instructions for securing the access rights of
non-custodial parents. Article 21 gives no direction to the judi-
cial authority on how a court should proceed after a case is
brought before it.2”” In order for a judicial authority to carry out
the spirit of the Convention, it must add its own interpretation
to the word of the treaty without any substance to support its
decision. With regard to access rights, the Hague Abduction
Convention at best grants the judicial authority so much discre-
tion that it can either do something to help non-custodial par-
ents enforce their access rights or it can do nothing at all.

A. Prior Cases Demonstrate the Need for the Revision of Article 21 of
the Hague Abduction Convention

Such court decisions as Gross,?”® Costa,>”® and Viragh®®°
demonstrate that courts stretch the letter of the Hague Abduc-
tion Convention in order to comply with its spirit. The court in
Gross employed a very broad definition of visitation rights in or-
der to preserve the rights of the father and to respect the origi-
nal custody order.?®' Without determining that visitation rights
granted in Indiana had any special characteristics, the court in
Gross decided that visitation rights were, per se, a type of custody
right under the Hague Abduction Convention.?®®* The Conven-
tion clearly treats visitation rights and custody rights sepa-
rately,?®® although the Gross court attempted to mesh the two
rights into one.?%*

The court in Costa interpreted Article 7(f) of the Hague Ab-

276. See supra note 242 and accompanying text (criticizing English courts for hold-
ing that Article 21 application is not Convention proceeding).

277. See supra notes 144-55, 235-40 and accompanying text (discussing criticisms of
Article 21 because it imposes no obligations on judicial authorities).

278. See supra notes 248-52 and accompanying text (discussing Gross case).

279. See supra notes 253-57 and accompanying text (discussing Costa case).

280. See supra notes 258-68 and accompanying text (discussing Viragh case).

281. See supra notes 250-52 and accompanying text (discussing Gross court’s deci-
sion to order return of child because of breach of access rights).

282. See supra note 252 (discussing English court finding that access rights and
custody rights are different).

283. See supra note 147-51 and accompanying text (explaining that drafters delib-
erately rejected suggestion to give equal protection of access rights and custody rights).

284. See supra notes 250-52 and accompanying text (discussing Gross court finding
that father had custody based on his right of visitation).
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duction Convention liberally in order to give it authority to act
with regard to access rights. The court interpreted Article 7(f) as
the vehicle granting it the jurisdiction to arrange for the visita-
tion rights of the non-custodial parent.?®> The language of Arti-
cle 7(f), however, is quite similar to that of Article 21 of the
Hague Abduction Convention.?®® Article 7(f) describes the
power of the Central Authority. Like Article 21, nothing in Arti-
cle 7 makes any mention of the powers or of the jurisdiction of
judicial authorities.?%”

The court in Viragh generously read Art1c1e 26 of the Con-
vention to order a mother to pay expenses for a father to con-
tinue visitation with his children.?®® While Article 26 does per-
mit a court to order the person who removed the child to pay
the expenses on behalf of the applicant, such expenses normally
would go toward legal costs and the costs of locating the child.?*®
Article 26 further provides that the abductor may be directed to
pay the expenses of returning the child.*** The drafters of the
Hague Abduction Convention, however, envisioned an order for
return only in the event of an abduction.?®! According to the
Convention, no abduction exists where the removal or retention
of a child is in breach of mere access rights.*** Thus, it is un-
likely that the drafters envisioned Article 26 as a remedy to a
breach of access rights by ordering the custodial parent to pay

285. See supra notes 256-57 and accompanying text (discussing Costa court’s use of
Article 7(f) to order visitation rights for non-custodial parent).

286. Compare Hague Abduction Convention, supra note 8, art. 7(f), at 1502 (stating
that Central Authorities must “initiate or facilitate the institution of judicial or adminis-

trative proceedings with a view . . ., in a proper case, to make arrangements for organiz-
ing or securing the effective exercise of rights of access.”) with id. art. 21, at 1503 (stat-
ing that “Central Authorities, . . . may initiate or assist in the institution of proceedings

with a view to organizing or protecting these rights and securing respect for the condi-
tions to which the exercise of these rights may be subject.”).

287. See id. art. 21, at 1503 (discussing only obligations of Central Authorities).

288. See supra notes 258-68 and accompanying text (discussing court’s decision to
remand case that lower court may evaluate mother’s ability to pay expenses for children
to visit their father).

289. See PEREZ-VERA REPORT, supra note 1, at 468 (discussing the discretionary op-
tion of courts to require ‘abductor’ or person preventmg access rights to pay expenses
incurred by applicant in bringing suit).

290. See supra note 267 and accompanying text (quoting Article 26 of Hague Ab-
duction Convention).

291. See supra notes 142-43 and accompanying text (stating that duty to return is
not triggered unless there is wrongful removal or retention).

292. See supra notes 156 and accompanying text (discussing that wrongful removal
or retention involves breach of custody rights only).
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for returning the child for visitation. The reluctance of the
drafters to provide ready solutions to the problem of access
rights, moreover, shows that it is unlikely that they intended to
make a provision requiring such payment.*®®

B. The Hague Child Protection Convention Gives Greater Guidance
to Judicial Authorities on Securing Access Rights

The Hague Child Protection Convention provides substan-
tial improvement on the gaps left by the Hague Abduction Con-
vention. Where the Hague Abduction Convention left judicial
authorities deciding that they were without jurisdiction to decide
issues concerning access,?** the Hague Child Protection Conven-
tion specifically provides that courts in the child’s habitual resi-
dence maintain jurisdiction and apply their own laws concerning
the care of the person of the child including matters relating to
access rights.?*> The Hague Child Protection Convention, addi-
tionally, directs authorities of the Contracting States to co-oper-
ate with each other in the securing of access rights.?*® Such a
mandate was missing in the Hague Abduction Convention.
These provisions in the Hague Child Protection Convention give
greater protection than does the Hague Abduction Convention
to parents seeking to exercise access rights to their children
while giving children a greater opportunity to maintain more
complete relationship with both parents.

C. The Hague Child Protection Convention Does Not Adequately
Secure Access Rights

The Hague Child Protection Convention, however, leaves
serious problems that may continue to frustrate non-custodial
parents originally granted access rights to their children. The
Hague Child Protection Convention is unfair to non-custodial

293. See supra notes 149-51 and accompanying text (discussing drafters unwilling-
ness to provide strict provisions to protect access rights).

294. See supra notes 144-46 and accompanying text (discussing criticisms that Arti-
cle 21 of Hague Abduction Convention addressed only Central Authorities and pro-
vided no direction for judicial authorities to deal with access rights).

295. See supra notes 164-72 and accompanying text (discussing provisions of Child
Protection Convention providing for jurisdiction and applicable law to be applied in
State of child’s habitual residence).

296. See supra notes 173-77 and accompanying text (discussing Article 35 of Child
Protection Convention which deals with process of securing and exercising access
rights).
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parents who have access rights in their country before the custo-
dial parent moves to another country. The Hague Child Protec-
tion Convention permits custodial parents to frustrate the non-
custodial parents’ ability to maintain contact with their children.
If the custodial parent is unsatisfied because the other parent
has access, moving will frustrate the rights granted to the non-
custodial parent.

The cost of re-litigating to secure access in another nation,
additionally, may prove to be enormously prohibitive to non-cus-
todial parents.?” Under Article 35 of the Hague Child Protec-
tion Convention, an access order granted in the country of the
non-custodial parent is not enough to ensure access in the new
country.?® The access order is used only as evidence that the
new country must use when considering whether access will con-
tinue in the new country.?®® The non-custodial parent, thus,
must still convince the court in the new country that he or she
should get access to the child. This process may be so complex
and expensive that it may extinguish the access rights of non-
custodial parents who have already received access rights under
the original custody order.

The State that made the original custodial and access order
when the child was a habitual resident should be in no worse a
position than the new State to decide that access is appropriate.
The original custodial order and the laws governing such deci-
sions presumably take the child’s best interests into account.
That order should be modified only to take into account the
distance factor, not to re-decide the merits of whether the non-
custodial parent should get access at all. The State of the child’s
new habitual residence should enforce the original access order
to the extent it is practical under the new circumstances.

The drafters of the Hague Abduction Convention believed
that the best interests of children are served when the child has
the opportunity to know and to have the benefit of both par-

297. See supra note 72 and accompanying text (discussing problem of costly litiga-
tion when parents must fight in courts of other countries in order to maintain rights
provided in their own country).

298. See supra notes 173-77 and accompanying text (discussing process by which
non-custodial parent must receive access rights in child’s new country under Hague
Child Protection Convention).

299. See supra notes 174-76 and accompanying text (stating that State of child’s
new habitual residence must consider order from other State in making its final deci-
sion concerning access rights).
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ents.>® The initial custody order by the court of the child’s ha-
bitual residence reflects what is supposed to be in the child’s
best interests.>*! Where a court restricts the custodial parent
from leaving the State without the permission of the other par-
ent or from the court, it does so on the underlying assumption
that it is best for the child to have the benefit of a meaningful
relationship with both parents. When a court grants one parent
custody rights while granting the other access rights, it does so
because it is best for the child to have the influence of both par-
ents.>®? Neither parent should be excused from respecting the
child’s benefit by taking the child to another country thereby
frustrating access.

o

D. The Moving Parent Should Bear the Burden of Proving that the
Removal or Retention of the Child is Proper

The Hague Abduction Convention requires that the parent
requesting the return of a child prove all elements of a wrongful
removal or retention.>® Such a requirement can prolong the
process of securing the return of the child as the left-behind par-
ent gathers evidence to demonstrate that the other parent had
no right to remove or retain the child. Courts should consider
any removal of a child from his or her habitual residence as
wrongful unless it was supported by a court order and the laws of
the state of the child’s habitual residence, or by consent or ac-
quiescence of one responsible for the care of the child.*** Once
an application is made for the return of a child, courts should
place the burden on the moving parent to prove that the re-
moval or retention was not wrongful. The parent should then
justify removing a child in the face of an order which was made
under the assumption that the child would remain in the coun-
try so as to facilitate the exercise of parental responsibility by
both parents. If the moving parent can demonstrate that under

300. See supra notes 134-39 and accompanying text (discussing drafter’s desire to
provide children with complete family relationships).

301. See supra note 243 and accompanying text (stating that court’s primary con-
sideration in matters of custody is best interests of child).

302. See supra notes 134-39 and accompanying text (stressing importance that chil-
dren maintain contact with both parents).

303. See supra note 110 and accompanying text (discussing that burden of proof is
on parent making application to prove that child was wrongfully removed or retained).

304. See supra note 110 (discussing current burden of proof for parent seeking
return of child).
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the laws of the original State, or under the court order, or by
consent of the other parent, the removal was proper, the re-
moval or retention would not be wrongful. Should the moving
parent, however, fail to meet his or her burden, the child should
be returned to the original country immediately.

If the court should find the removal or retention not wrong-
ful, then the court should enforce any access order provided in
the original country. Additionally, the Hague Conference
should give judicial authorities the option to order the moving
parent to absorb the travel expenses for periodically reuniting
their children with their non-custodial parents.>**® When the cus-
todial parent moves out of the jurisdjction and frustrates the ac-
cess rights of the other parent, the custodial parent frustrates the
right of the child to continual contact with the non-custodial
parent. Courts should have the discretion to order the custodial
parent to restore that benefit to the child.?*®

E. The European Child Custody Convention Provides a Plausible
Solution that Would Protect Access Rights

One of the factors that distinguish the Hague Abduction
Convention from the European Child Custody Convention is
that the latter provides that rights of access be enforced in the
same manner as rights of custody.?*” Under the European Child
Custody Convention, however, the ultimate arrangements that a
court may make with regard to access may not be the same as the
original order.>*® Drafters of the European Child Custody Con-
vention noted a difficulty in establishing the manner in which
access rights were to be exercised when parents could not
agree.?® Article 11 of the European Child Custody Convention
nonetheless provides a more workable solution than the Hague

305. See supra notes 257, 268-74 and accompanying text (stating that non-custodial
parent should not be forced to shoulder entire economic burden of visiting child when
custodial parent removed child from non-custodial parent).

306. See supra note 269 and accompanying text (noting policy of shared parental
responsibility).

307. See supra note 90 and accompanying text (quoting Article 11(1) of European
Child Custody Convention which provides for enforcement of access rights).

308. See supra notes 91-92 and accompanying text (discussing that European Child
Custody Convention permits court to adjust access order to account for new situation of
parties).

309. See supra note 92 and accompanying text (discussing European Child Custody
Convention provision on protecting access rights).
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Abduction Convention by providing that a court respect a non-
custodial parent’s access rights. The Hague Abduction Conven-
tion should likewise protect non-custodial parents by preventing
the custodial parent from denying access to the child after relo-
cation. For the Hague Abduction Convention to adopt a remedy
similar to that found in the European Child Custody Convention
would mean that it would enforce orders instead of rights which
is contrary to the original intent of the Convention. The Con-
vention, however, may serve its objective of securing access rights
by enforcing access orders. Rights of access differ from rights of
custody in that custody rights may arise with or without a court
order®? while a parent’s rights are usually demoted from custo-
dial to access rights upon an enforceable order or agreement.
Although the Hague Abduction Convention does not man-
date the enforcement of access orders, one of the purposes of
the Convention is to ensure that the rights recognized in the
State of the child’s habitual residence are respected abroad.®!
The custody and access order originally made in such a State
presumably took into account what arrangements were in the
child’s best interests. Since the child’s best interests are the
overriding concern of the Convention, it should take steps to
preserve the spirit of the original order. The Convention
should, thus, direct courts to take notice of the access order pre-
viously granted. While it may not be practical for the subsequent
judicial authority to strictly enforce an access order in the State
where the child now resides,?'? the court should make some gen-
uine provisions for the effective exercise of access rights.>'?

CONCLUSION

The Hague Abduction Convention has been successful in
securing the return of children abducted abroad. That success
has been in large part the result of the growing number of coop-

310. See supra notes 106-08, and accompanying text (discussing methods of attain-
ing custody rights).

311. See supra notes 101-03 and accompanying text (quoting objectives of Hague
Abduction Convention).

312. See supra notes 91-92 (noting change in child’s new local environment may
justify adjustment in visitation schedule).

313. See supra note 243 and accompanying text (stating that unless doing so would
be detrimental to child, courts should attempt to respect existing orders regarding
child custody).
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erating States in securing the return of abducted children. The
weakness in organizing, securing, and facilitating access rights,
however, is the Convention’s biggest failure. Because the provi-
sions concerning access rights are so vague, they do not protect
access rights and are, therefore, ineffective. While States have
agreed to cooperate with each other, they are left with no direc-
tion on how to fulfill the Convention’s purpose of securing the
effective exercise of access rights. An amendment to the Hague
Abduction Convention that would give judicial authorities the
discretion to make moving custodial parents more responsible
for continued access between children and non-custodial par-
ents would be a positive step in giving children complete familial
relationships. Directing courts to take notice of the original
parenting arrangement may further enable non-custodial par-
ents to have a meaningful relationship with their children. Un-
less the Hague Abduction Convention is modified to effectively
facilitate access rights, custodial arrangements established for
the benefit of children may not be respected and children may
permanently lose contact with their parents.



