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Following this lead, federal courts have awarded compensatory and
punitive damages as well as attorney fees under section 1982.108 In
contrast, Title VIII specifically provides for actual damages, up to
$1,000 in punitive damages, court costs, and attorney fees."°9

D. Behavior, Language, and Intent

Discriminatory real estate practices, such as blockbusting and steer-
ing, are frequently covert and involve subtle activity, language, and
manner." 0 A court, therefore, must consider the totality of circum-
stances in each case before rendering a judgment. Subtle activity
occurs when realtors employ black real estate salespersons. to visit
white residents for the purpose of soliciting listings."' In such cir-
cumstances, the conversation, conducted in neutral business terms,
contains no discriminatory representations. The homeowner, how-
ever, may readily perceive the writing on the wall. Blockbusters also
engage in less subtle tactics such as advertising white-owned homes
in newspapers of exclusively black circulation." 2

Realtors commonly employ ambiguous language such as neigh-
borhoods "changing" or "maintaining the status quo.""' 3 In ad-
dition, information that is neutral on its face may be transformed
into advice when communicated in an animated voice with a raised
eyebrow." 4 Since section 3604(e) prohibits both inducement and

108. See TWENTY YEARS AFTER BROWN, supra note 48, at 87.
109. See 42 U.S.C. § 3612(c) (1968). The absence of similar remedies for successful

defendants has engendered resentment and charges of frivolous litigation. Courts,
however, rarely refer to the litigation as frivolous. Rather, they dismiss § 3612
cases for insufficient evidence. See, e.g., Village of Bellwood v. Dwayne Realty,
482 F. Supp. 1321, 1333 (N.D. I11. 1979) (witnesses not credible); Stingley. v. City
of Lincoln Park, 429 F. Supp. 1379, 1386 (E.D. Mich. 1977) ("total absence of
any proofs relative to a racially discriminatory intent"). In recognition of the general
problem, the Federal Rules of Civil Procedure were amended on August 1, 1983,
to hold attorneys more accountable and even to impose sanctions for irresponsible
pleadings, motions, and discovery practices. See Fed. R. Civ. P. 11; Hall, New
Rules Amendments Are Far Reaching, 69 A.B.A. J. 1640 (Nov. 1983).

110. See supra notes 51-95 and accompanying text.
111. See Zuch v. Hussey, 394 F. Supp. 1028, 1031 n.2 (E.D. Mich. 1975), aff'd,

547 F.2d 1168 (6th Cir. 1977).
112. See Butterly & Green, Inc. v. Lomenzo, 36 N.Y.2d 250, 254-55, 326 N.E.2d

799, 802, 367 N.Y.S.2d 230, 233 (1975); Novel Approach, supra note 9, at 550.
113. See Kranzler Realty, Inc. v. Department of State, 76 A.D.2d 901, 902, 429

N.Y.S.2d 244, 246 (2d Dep't 1980). See generally United States v. Mitchell, 327
F. Supp. 476, 479 (N.D. Ga. 1971) (reasonable man standard applied to "subtle"
statements in § 3604(e) cases).

114. See Racial Steering, supra note 36, at 815 n.29.
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attempted inducement of sellers based upon racial representations,
such representations need not be false or successful to be actionable." 5

As long as a seller makes a representation proscribed by section
3604(e), the requisite intent to blockbust exists."16 Title VIII plaintiffs
charging municipalities with blockbusting need not produce evidence
of overt bigotry nor direct or circumstantial evidence of discrimi-
natory intent. 1

1
7 In contrast, a section 1982 plaintiff bringing an

action against an individual homeowner or a small landlord not
covered by Title VIII-the section 3603(b) exemption"-would have
to prove intentional discrimination." 9 Discriminatory effect would
probably be insufficient to show intent. 20

Representations regarding the racial composition of a neighborhood
that do not exhibit discriminatory intent, but are honest answers to
innocent questions from brokers' clients do not violate blockbusting
or steering prohibitions.' 2' Thus, if a buyer asks, "What kind of
people live in Laurelton?," it is proper for the broker to respond
"It's a mixed neighborhood." A response that "It's mixed, you
don't want to live there," however, would constitute overt steering.
Likewise, a response that "It's a mixed neighborhood," with a
simultaneous head shake, hand wave, or sneer would also constitute
steering. 1

22

115. See Zuch v. Hussey, 394 F. Supp. 1028, 1048 (E.D. Mich. 1975) (success),
aff'd, 547 F.2d 1168 (6th Cir. 1977); United States v. Mintzes, 304 F. Supp. 1305,
1309 (D. Md. 1969); Forman Enters. v. Department of State, 58 A.D.2d 801, 801,
396 N.Y.S.2d 250, 250 (2d Dep't 1977) (untrustworthiness demonstrated by racially
discriminatory remarks); Blockbusting, supra note 3, at 176 (falsity).

116. See Mintzes, 304 F. Supp at 1311; cf. Racial Steering, supra note 36, at
818 ("broker should be liable even if he does not intend to deny the buyer available
housing").

117. See Recent Decisions, supra note 48, at 632.
118. See supra note 48 and accompanying text.
119. See Fair Housing Act, supra note 39, at 234.
120. See id. (discussing impact of Washington v. Davis, 426 U.S. 229 (1976),

upon § 1982); see also Millspaugh, supra note 57, at 225-30 (some courts recognize
difficulty of proving defendant's discriminatory intent by using "prima facie rule"
requiring plaintiff to show: (1) he is a member of a minority; (2)'he applied and
was qualified for the housing sought; (3) he was rejected; and (4) the opportunity
sought remained open); Selig, The Justice Department and Racially Exclusionary
Municipal Practices: Creative Ventures in Fair Housing Act Enforcement, 17 U.C.
DAVIS L. REV. 445, 463-65 (1984) (discriminatory effects test would advance essential
goals of Title VIII) [hereinafter Selig].

121. See Mintzes, 304 F. Supp. at 1312; Abel v. Lomenzo, 25 A.D.2d 104, 106,
267 N.Y.S.2d 265, 266 (1st Dep't), aff'd, 18 N.Y.2d 619, 219 N.E.2d 287, 272
N.Y.S.2d 771 (1966); Novel Approach, supra note 9, at 571; see also N.Y.C.
ADMIN. CODE tit. 8, ch. 2, § 8-204 (1986).

122. See supra note 121.
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If a seller asks whether the influx of blacks into his neighborhood
is causing depressed home values, the broker can provide a market
analysis based upon his actual records comparing the prices of homes
sold in the immediate neighborhood six months ago and at the
present time. Even if he honestly believes so, the broker should not
say that the influx of blacks depresses the value of homes or that
unless the homeowner sells soon the value will continue to drop.' 23

These representations are the direct target of section 3604(e) pro-
hibitions.1 24 Although the broker may respond to a question of the
seller concerning the prospective buyer's race, the seller is liable
under both section 3604(a) and section 1982 if he refuses to deal
with the black buyer-the immunity of sellers under section 3603(b)
applies only where the seller does not employ brokers. 125

III. New York's Response to Discrimination in Housing

Five basic bodies of law in New York govern proceedings involving
discrimination in housing: (1) the State Administrative Procedure
Act; 126 (2) the Executive Law's Article 15 (Human Rights Law);' 27

(3) Title 8 of the Administrative Code of City of New York; 2 (4)
Article 12-A of the Real Property Law, especially section 441-c.1; 2 9

and (5) Title 19 of the Official Compilation of Codes, Rules and
Regulations. 30 In addition, courts make reference to the Civil Practice
Law and Rules.' Since this Article has previously discussed the

123. See id.
124. See Mintzes, 304 F. Supp. at 1309.
125. See id.
126. See N.Y. ADMIN. PROC. ACT § 306 (McKinney 1984); see also infra notes

134-50 and accompanying text.
127. See N.Y. ExEc. LAW §§ 90, 296 (McKinney 1982); see also infra notes 151-

60 and accompanying text.
128. See N.Y.C. ADMIN. CODE tit. 8, ch. 2, § 8-203 (1986).
129. See N.Y. REAL PROP. LAW § 441 (McKinney 1968 & Supp. 1987); see also

infra notes 161-68 and accompanying text.
130. See N.Y. Comp. CODEs R. & REGs. tit. 19, §§ 175.17, 178.1 to -.5 (1985).
131. See N.Y. Crv. PRAc. L. & R. § 7803(3) (McKinney 1981); see also infra

notes 143-45 and accompanying text.
While application of penal codes and laws may some day be common, currently

such enforcement is rare. Sections 442-e of the Real Property Law and section 8-
Ill of the Administrative Code of the City of New York punish violations of
human rights laws as misdemeanors. See N.Y. REAL PROP. LAW§ 442 (McKinney
1968); N.Y.C. ADMIN. CODE tit. 8, ch. 2, § 8-111 (1969). To date, however, no
prosecutions pursuant to these penal sections have been noted. Telephone interview
with Stanley Whing, Director of the Neighborhood Stabilization Program of the
New York City Commission on Human Rights (June 24, 1986). Also, there have
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New York Compilation of Codes, Rules and Regulations 13 2 and the
Administrative Code of the City of New York in footnotes,133 further
discussion will be limited to the three other laws.

A. The State Administrative Procedure Act

The Secretary of State has authority to issue cease and desist
orders pursuant to Title 19 of the Official Compilation of Codes,
Rules and Regulations. 13 4 Since this law does not designate the
number of petitions of community residents required to issue a cease
and desist order, the matter is left to the discretion of the Secre-
tary. Adjudicatory hearings need not be held, instead, the Secretary
of State sends the list of petitioning homeowners to all local bro-
kers. 35 By contrast, adjudicatory proceedings usually precede the
issuance of nonsolicitation orders. a6 The reason for this distinction

been only thirteen civil suits by New York City's Commission on Human Rights
from 1983 to date. Telephone interview with Harvey Fisher, Deputy Director of
the New York City Commission on Human Rights (Mar. 20, 1987).

A likely reason for failure to prosecute is that law enforcement officials are busy
solving crimes of more serious proportions. It is less likely that failure to prosecute
is "due to the difficulty of establishing beyond a reasonable doubt the requisite
criminal intent." Blockbusting, supra note 3, at 174. Suspension or revocation of
the broker's license is more practical because it directly prevents him from earning
a livelihood. See Novel Approach, supra note 9, at 564. Enforcement at the federal
level (Title VIII) is also in general decline. See Selig, supra note 120, at 469
(significant decline in initiating litigation after electioil of Ronald Reagan).

132. See supra notes 6-8, 13, 22, 26.
133. See supra notes 3, 17.
134. See supra note 13.
135. Sections 202(2) (notice and comment) and 301 (adjudications) of the Ad-

ministrative Procedure Act do not require adjudicatory hearings. See N.Y. ADMIN.
PROC. ACT §§ 202(2), 301 (McKinney 1984 & Supp. 1987). The cease and desist
order was a unique approach devised by the department. See Novel Approach,
supra note 9, at 556.

136. See, e.g., Nonsolicitation Order List, supra note 14 (various public hearings
described). The Secretary of State has the authority to issue nonsolicitation orders
pursuant to the Official Compilation of Codes, Rules & Regulations of the State
of New York. See N.Y. COMP. CODES R. & REGS. tit. 19, § 178.1 (1985); see also
supra note 7 and accompanying text. No statutory or departmental regulation
requires the Secretary of State to hold a public hearing. See id. § 178.3 ("[ulpon
reasonable notice to interested parties, the Secretary may conduct a fact-finding
hearing to ascertain the nature and extent of activities upon which such order may
be promulgated") (emphasis added). Adjudicatory proceedings are also afforded
to license suspensions and revocations. See N.Y. REAL PROP. LAW § 441-e (McKinney
1968 & Supp. 1987). A suspension of the broker's license results in the suspension
of his salespersons. See id. § 441-d. In the event of revocation, the broker must
wait one year to be relicensed. See id. § 441-c(4) (McKinney 1968).
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is that a nonsolicitation order requires substantial evidence of block-
busting to survive judicial review.'37 The cease and desist petitions,
on the other hand, reflect varying degrees of neighborhood irritation
with brokers; homeowners, therefore, need not allege any wrongdoing
other than the wish not to sell their homes.

The second important way that the State Administrative Procedure
Act shapes law in this area is when a broker challenges the decision
of the Secretary of State to suspend or revoke his license.' Section
306 of the Act requires "substantial evidence" to support all de-
cisions, determinations, and section 307 orders. 39 Section 306, how-
ever, does not define substantial evidence. Rather, it merely indicates
that administrative proceedings need not follow the strict rules of
evidence observed by the courts.' 4° As a result, appellate cases contain
conflicting opinions-the majority finds substantial evidence to sup-
port the decision of the Secretary of State while the dissent considers
the evidence "mere uncorroborated hearsay allegations." 1

41 The de-
cision of the Secretary of State, however, prevails when the testimony
of different witnesses conflicts and reasonable men could differ as
to which testimony to accept.' 42

The final important measure of the State Administrative Procedure
Act is section 205 which allows judicial review of rules upon petition
pursuant to Article 78 of the Civil Practice Law and Rules. 43 For
instance, upon the decision of the Secretary of State to suspend or

137. See N.Y. ADMIN. PROC. ACT § 306.1 (McKinney 1984); see also infra notes
138-41 and accompanying text.

138. See, e.g., Hiltzik v. Lomenzo, 46 A.D.2d 855, 361 N.Y.S.2d 363 (1st Dep't
1974); Kamper v. Department of State, 26 A.D.2d 697, 272 N.Y.S.2d 808 (2d
Dep't 1966), aff'd, 22 N.Y.2d 690, 238 N.E.2d 914, 291 N.Y.S.2d 804 (1968);
Chiaino v. Lomenzo, 26 A.D.2d 469, 275 N.Y.S.2d 658 (1st Dep't 1966).

139. See N.Y. ADMIN. PROC. ACT § 306 (McKinney 1984).
140. See id.
141. Eagle v. Paterson, 83 A.D.2d 837, 837, 441 N.Y.S.2d 566, 567 (2d Dep't

1981), aff'd, 57 N.Y.2d 831, 442 N.E.2d 56, 455 N.Y.S.2d 759 (1982); see also
Jernigan v. Perales, 109 A.D.2d 838, 839-40, 486 N.Y.S.2d 364, 365-66 (2d Dep't
1985) (citing Eagle to show that "residuum rule" of sufficiency of evidence at
administrative hearings is no longer valid). The residuum rule required sufficient
legal evidence to support a claim. See Ayala v. Toia, 59 A.D.2d 739, 398 N.Y.S.2d
567 (2d Dep't 1977) (although hearsay is admissible in administrative proceedings,
there must be a residuum of legal evidence to support claim). But see Poerio,
Fairness in New York's Administrative Process: A Call for Revival of the Residuum
of Legal Evidence Rule, 57 N.Y. ST. B.J. 26 (Dec. 1985).

142. See Butterly & Green, Inc. v. Lomenzo, 43 A.D.2d 707, 709, 350 N.Y.S.2d
188, 192 (2d Dep't 1973) (Shapiro, J., dissenting), rev'd on other grounds, 36
N.Y.2d 250, 326 N.E.2d 799, 367 N.Y.S.2d 230 (1975).

143. See N.Y. ADMIN. PROC. ACT § 205 (McKinney 1984).
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revoke a broker's license, section 7803 of the Civil Practice Law
and Rules inquires "whether a determination . . . was arbitrary and
capricious or an abuse of discretion, including abuse of discretion
as to the measure or mode of penalty or discipline imposed."'

The judicial standard of review used to evaluate the order of the
Secretary of State to issue nonsolicitation and cease and desist orders
is, therefore, whether the action was "arbitrary and capricious or
an abuse of discretion.11 45 Although it is difficult for a broker to
overturn an order under this lenient standard of review, in Hawley
v. Cuomo, 46 the New York Court of Appeals found a two-county
nonsolicitation order to be "so broad in geographic scope" that it
was "arbitrary and capricious. ' 14 In Hawley, evidence showed that
brokers solicited homeowners in two specified areas more frequently
than in the past, but "there [was] no indication that the majority
of those solicitations were purposely infected with racially based
representations which placed undue pressure on those homeowners
to list their houses for sale.' ' 4

1 Hence, in evaluating nonsolicitation
and cease and desist orders, courts apply concepts of overbreadth 149

and vagueness.150

144. N.Y. Crv. PRAc. L. & R. § 7803(3) (McKinney 1981). Section 205 of the
Administrative Procedure Act further requires that a potential article 78 petitioner
first request the Secretary of State to reconsider. See N.Y. ADMIN. Paoc. ACT
§ 205 (McKinney 1984). Inaction of the Secretary of State for thirty days renders
the request denied. See id.

145. Hawley v. Cuomo, 46 N.Y.2d 990, 991, 389 N.E.2d 827, 828, 416 N.Y.S.2d
232, 233 (1979) (quoting N.Y. Civ. PRAc. L. & R. § 7803(3) (McKinney 1981)).

146. 46 N.Y.2d 990, 389 N.E.2d 827, 416 N.Y.S.2d 232 (1979).
147. Id. at 992, 389 N.E.2d at 828, 416 N.Y.S.2d at 233.
148. Id. More recently, the court in Campagna v. Shaffer, upheld the non-

solicitation order of the Secretary of State, finding it neither arbitrary nor capricious.
See Campagna, 131 Misc. 2d 1029, 1036, 502 N.Y.S.2d 639, 644 (Sup. Ct. Bronx
County 1986).

149. See Hawley, 91 Misc. 2d at 18, 396 N.Y.S.2d at 991 (Sup. Ct. Queens
County 1977), aff'd, 61 A.D.2d 1046, 403 N.Y.S.2d 280 (2d Dep't 1978), aff'd,
46 N.Y.2d 990, 389 N.E.2d 827, 416 N.Y.S.2d 232 (1979). But see Bedford-
Stuyvesant Real Estate Bd., Inc. v. Lomenzo, 39 A.D.2d 742, 742, 332 N.Y.S.2d
266, 267 (2d Dep't 1972) (nonsolicitation order of July 8, 1971 covering Laurelton-
Cambria Heights in Queens would have been enjoined for its "unlimited scope"
had court not dismissed case for lack of standing); Thompson v. Lomenzo, 78
Misc. 2d 298,. 303, 356 N.Y.S.2d 760, 766 (Sup. Ct. Kings County 1974), aff'd,
48 A.D.2d 869, 369 N.Y.S.2d 191 (2d Dep't 1975) (geographical boundaries of
nonsolicitation order clearly delineated and order well suited to deal with specific
problem of excessive or illegal solicitation).

150. See State Comm'n for Human Rights v. Suburban Assocs., Inc., 55 Misc.
2d 920, 924, 286 N.Y.S.2d 733, 739 (Sup. Ct. Nassau County 1967) (commission's
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B. Article 15 of the Executive Law: The Human Rights Law

Section 290 of Article 15 of the New York Executive Law-the
Human Rights Law-declares itself to be an exercise of the police
power of the state and states its purpose to be, in part, "to eliminate
and prevent discrimination ... in housing accomodations."''11 De-
claring that equality of opportunity is a civil right, the law ensures
equal opportunity to use and occupy housing accomodations without
discrimination. 15

2

Section 296 is the New York State counterpart to the Fair Housing
Act. 53 Like section 3602, section 296 provides many examples of
unlawful discriminatory practices. 5 4 It specifically outlaws block-
busting.'55 The law prohibits sellers, renters, and assignors from
printing or circulating any statement, advertisement or publication,
for the purchase, rental, or lease of a housing unit "which expresses,
directly or indirectly, any limitation, specification or discrimination
as to race, creed, color, national origin, sex, or disability or marital
status."'15 6 Like the section 3603(b) exemption, these sections do not
apply to rentals in single or two-family homes.'

Section 296 also outlaws steering. 5 ' Since steering practices tend
to be devious, subtle, and elusive, the Secretary of State's finding

order to broker to make all listings available to prospective purchasers was "far
too vague" because "prospective purchasers" might be shoppers, testers, or even
competitors), modified on other grounds, 34 A.D.2d 662, 310 N.Y.S.2d 1019 (2d
Dep't 1970); see also Thompson, 78 Misc. 2d at 301-02, 356 N.Y.S.2d at 764-65
(order not unconstitutionally vague because it gave fair notice to any person of
ordinary intelligence that soliciting properties for purchase or sale was forbidden).

151. N.Y. ExEc. LAW § 290 (McKinney 1982).
152. See id.
153. Compare id. § 296 (McKinney 1982 & Supp. 1987) with 42 U.S.C. § 3604

(1983).
154. See N.Y. EXEC. LAW § 296 (McKinney 1982 & Supp. 1987).
155. See id. Section 296(3-b) provides:

It shall be an unlawful discriminatory practice for any real estate broker
... to represent that a change has occurred or will or may occur in
the composition with respect to race, creed, color, national origin or
marital status of the owners or occupants in the block, neighborhood
or area in which the real property is located, and to represent, directly
or indirectly, that this change will or may result in undesirable conse-
quences ... including but not limited to the lowering of property values,
an increase in criminal or anti-social behavior, or a decline in the quality
of schools or other facilities.

Id. § 296(3-b).
156. Id. § 296(5)(a)(3).
157. See id.
158. See id. § 296(5)(c)(1). Section 296(5)(c)(1) states:
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of steering after a hearing is conclusive when " 'others might rea-
sonably make the same choice.' "1,9 This holding applies even if the
victim fails to testify at trial.1'6

C. Section 441-c of Article 12-A of the Real Property Law

Section 441-c of New York's Real Property Law empowers the
Department of State to suspend or revoke a broker's license or
impose a fine of up to $1,000. '61 As head of the Department of
State, the Secretary's delegated authority is neither narrow nor doubt-
ful: "Where an administrator is clothed by the [1legislature with the
responsibility of licensing and disciplining a calling, he must not be
denuded of the commensurate authority to punish those licensees
who violate professional standards unless his measures are shockingly
unfair. "1 62

A ground for a finding of steering or blockbusting is "untrust-
worthiness.' 1 63 Thus, a broker has a duty to maintain high ethical
standards-mandated by both common law principles of fiduciary
and agency relationships and New York statutory law. Racially
discriminatory real estate practices are indicative of untrustworthi-
ness, as is charging exorbitant fees ' 6 and having a conflict of interest
(self dealing). 165 The term "untrustworthiness" is necessarily broad

It shall be an unlawful discriminatory practice for any real estate broker
... [to] refuse to sell, rent, or lease any housing accomodation . . . to

any person or group of persons ... because of the race, creed, color,
national origin, sex, or disability or marital status . . . or otherwise to
deny or withhold any housing accomodation . . . because of race ....

Id.
159. See Mid Village Realty, Inc. v. New York State Comm'n for Human Rights,

59 Misc. 2d 651, 654, 300 N.Y.S.2d 483, 487 (Sup. Ct. Suffolk County 1969)
(citations omitted), aff'd, 34 A.D.2d 794, 311 N.Y.S.2d 977 (2d Dep't 1970).

160. See id.
161. See N.Y. REAL PROP. LAW § 441-c (McKinney 1968 & Supp. 1987).
162. Butterly & Green, Inc. v. Lomenzo, 36 N.Y.2d 250, 258, 326 N.E.2d 799,

804, 367 N.Y.S.2d 230, 236 (1975).
163. See N.Y. REAL PROP. LAW § 441-c (McKinney 1968 & Supp. 1987). Other

grounds for penalties include, but are not limited to, misstatement on license
application, fraud, misleading advertising, and incompetence. See id.

164. See Gold v. Lomenzo, 35 A.D.2d 1054, 1054-55, 316 N.Y.S.2d 830, 833
(3d Dep't 1970), modified on other grounds, 29 N.Y.2d 468, 280 N.E.2d 640, 329
N.Y.S.2d 805 (1972); see also Contract Buyers League v. F & F Inv., 300 F. Supp.
210, 214-16 (N.D. Ill.) (excess fees related to discrimination), aff'd sub nom. Baker
v. F & F Inv., 420 F.2d 1191 (7th Cir. 1969), cert. denied, 400 U.S. 821 (1970).

165. See Kostika v. Cuomo, 41 N.Y.2d 673, 677, 363 N.E.2d 568, 571, 394
N.Y.S.2d 862, 865 (1977) (suspension of broker for obtaining "ill-gotten profit").
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in order to vest the Secretary of State with wide discretion. 66 Courts
have repeatedly rejected the contention that the Secretary of State
has insufficient power to make determinations of untrustworthiness
based on discriminatory acts. 167 In short, most courts base their
decisions on a finding of untrustworthiness. 6

1

D. Effectiveness of Laws Prohibiting Blockbusting and Steering

Numerous suspensions and fines have generated shock waves
throughout the real estate brokerage industry. Because obtaining
listings is fundamental to the broker's ability to earn a living,
nonsolicitation and cease and desist orders directly limit a broker's
earning capacity. Since these orders apply to a large number of
brokers simultaneously without litigation of complaints they are
effective in broadcasting the message that discriminatory real estate
practices will not be tolerated.

Nevertheless, while the Secretary of State appears to have a sta-
tutory arsenal for enforcing penalties for discriminatory real estate
practices, judicial review of his orders has often resulted in their
dilution and nullification. 69 As previously stated, courts invalidate
nonsolicitation and cease and desist orders on grounds of vagueness,
overbreadth, and arbitrariness. 70 Extensive litigation has sometimes
resulted in the imposition of a $350 fine and restitution, 7' a one
month suspension or, in lieu of suspension, a $500 fine,172 or even
a reduction of penalties and a reprimand.173 Courts have also shown

166. See id.; Birch v. Lomenzo, 31 A.D.2d 835, 835, 298 N.Y.S.2d 281, 283
(2d Dep't 1969) (while Secretary of State must establish knowledgeable violation
of state law, he "has wide discretion in determining what conduct constitutes
'untrustworthiness' ").

167. See Diona v. Lomenzo, 26 A.D.2d 473, 477, 275 N.Y.S.2d 663, 668 (lst
Dep't 1966); see also Thompson v. Lomenzo, 78 Misc. 2d 298, 305, 356 N.Y.S.2d
760, 767 (Sup. Ct. Kings County 1974), aff'd, 48 A.D.2d 869, 369 N.Y.S.2d 191
(2d Dep't 1975).

168. Section 441-c does provide for other grounds, such as incompetence and
fraud, see supra note 163, but their elements are more difficult to prove.

169. See infra notes 170-75 and accompanying text.
170. See supra notes 145-50 and accompanying text.
171. See Mid Village Realty, Inc. v. New York State Comm'n for Human Rights,

59 Misc. 2d 651, 652, 300 N.Y.S.2d 483, 485 (Sup. Ct. Suffolk County), aff'd,
34 A.D.2d 794, 311 N.Y.S.2d 977 (2d Dep't 1969).

172. See Eagle v. Paterson, 57 N.Y.2d 831, 442 N.E.2d 56, 455 N.Y.S.2d 759
(1982).

173. See Butterly & Green, Inc. v. Lomenzo, 43 A.D.2d 707, 350 N.Y.S.2d 188
(2d Dep't 1973), rev'd on other grounds, 36 N.Y.2d 250, 326 N.E.2d 799, 367
N.Y.S.2d 230 (1975) (some petitioners suffered only reprimand, others were fined
$50, and others suspended).

[Vol. XV



BLOCKBUSTING

leniency to first offenders by reducing the revocation penalty to
suspension 74 because revocation amounts to a denial of a broker's
livelihood' 75-an excessively harsh penalty when the discriminatory
act is isolated in nature and is not part of a continuing or systematic
pattern.

IV. Recommendations

The administration and enforcement of such penalties must be
improved. Currently, the maximum fine the Secretary of State may
impose for untrustworthiness under section 441-c of the Real Property
Law is $1,000.176 Twenty years ago, $1,000 may have been a sub-
stantial deterrent, but today it may be viewed as a nominal cost of
doing business. The fine is not enough to deter a blockbusting or
steering broker who can earn much larger commissions from racially
pressured sales. 77 Raising the maximum fine to $50,000 would clearly
serve as a warning that New York will not tolerate discriminatory
practices by brokers. The imposition of higher fines is also a better
alternative to suspension of a broker's license because suspension
has the disadvantage of simultaneously putting potentially innocent
salespersons in the broker's employ out of work. A higher fine,
however, is necessary to put some teeth into the law.

It is clear that the law will be ineffective without sufficient ad-
ministrative personnel to enforce it. Hence, it should not be subject
to politics-that is, cutbacks in funding following a change in admin-
istration. City, state, and federal legislators should make long-term
budgetary commitments to ensure that present laws, representing a
century of struggle to achieve racial equality, do not wilt and wither
into oblivion as a result of lack of funding.

174. See Kranzler Realty, Inc. v. Department of State, 76 A.D.2d 901, 429
N.Y.S.2d 244 (2d Dep't 1980).

175. See Blatchly v. Department of State, 83 A.D.2d 845, 845, 441 N.Y.S.2d
755, 755 (2d Dep't 1981); Bernard-Charles, Inc. v. Cuomo, 58 A.D.2d 535, 536,
395 N.Y.S.2d 656, 657 (1st Dep't 1977). See generally BISKIND, supra note 58,
§ 36.01.

176. See N.Y. REAL PROP. LAW § 441-c (McKinney 1968 & Supp. 1987).
177. Brokers' commissions are somewhat negotiable, but typically range between

five and eight percent in the metropolitan New York City area. In the bargaining
process, it is not uncommon for the broker to settle for a lower percentage when
the price of the home is relatively high or to insist on a higher percentage when
the price is relatively low. Brokers' commissions are not fixed by statute or regulation.
See Gold v. Lomenzo, 35 A.D.2d 1054, 1055, 316 N.Y.S.2d 830, 834 (3d Dep't
1970), modified on. other grounds, 29 N.Y.2d 468, 280 N.E.2d 640, 329 N.Y.S.2d
805 (1972).
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The currently unenforced penal sanctions available under section
442-e of the Real Property Law of New York 78 and section 8-204
of the Administrative Code of the City of New York,179 however,
should be stricken. Since profit, as opposed to racism, motivates
most brokers, civil remedies should be sufficient to promote equal
housing without placing brokers behind bars. In addition to a fine
or suspension imposed upon the broker, the homeowner victimized
by blockbusting should be able to recover the difference between
the fair market value of his home and the actual selling price created
by panic instilled by the broker; the buyer victimized by blockbusting
should likewise be able to recover the difference between the inflated
price he paid for the house and its fair market value. The feasibility
of including such damages in determinations by the Secretary of
State ordering a fine or suspension should be studied.

V. Conclusion

No published reports have studied the effectiveness of nonsoli-
citation and cease and desist orders in New York. While some
federal and state cases deal with discriminatory practices in housing,
the full extent of steering and blockbusting is unknown. Considering
the subtlety of steering behavior and blockbusting tactics, it is likely
that much goes unnoticed and unreported. The mere fact that com-
plaints are made to the Secretary of State, does not mean a reportable
case will emerge or that such complaints will, be statistically signif-
icant. 10 Some controversies settle before full judicial adjudication.'

178. See N.Y. REAL PROP. LAW § 442-e (McKinney 1968 & Supp. 1987).
179. See N.Y.C. ADMIN. CODE tit. 8, ch. 2, § 8-204 (1986).
180. Contact with the Department of State revealed that there were no studies

indicating either: (1) how many brokers have been subject to fines, license suspension
or revocation resulting from violation of cease and desist or nonsolicitation orders;
or (2) the volume of complaints against brokers after the issuance of such orders
as compared with just before. Telephone interview with Bernard Friend, Special
Projects Manager, Division of Licenses, New York State Dep't of State (May 15,
1987).

181. On June 19, 1986, a class comprised of black plaintiffs alleging steering
practices and a defendant housing development corporation reached an agreement.
See Notice of Proposed Settlement, Mandel v. Fresh Meadows Assocs., N.Y.
Newsday, July 18, 1986, at 7, col. 2 (E.D.N.Y. June 19, 1986). Plaintiffs alleged
violations under, inter alia, 42 U.S.C. § 1982, 42 U.S.C. § 3604, and section 296
of the Executive Law of New York. See id. The complaint indicated the use of
testers and alleged that among the tactics used to steer blacks away from Fresh
Meadows was the underlining in red of the letter "M" in Fresh Meadows on their
applications to indicate that the applicant was black. Telephone interview with
plaintiffs' counsel, Teitelbaum & Hiller, P.C. (July 18, 1986).
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Study of the problem is complicated by social attitudes, economic
considerations, and demographic shifts.

Twenty years ago, this area of the law was virtually uncharted.
Today, the Fair Housing Act and the recently revitalized section
1982, along with state and local laws, curb discrimination by pro-
viding an enforcement arsenal that deters discriminatory real estate
practices by punishing violators at both federal and state levels. The
modern realtor now realizes that steering and blockbusting are illegal
and could put him out of business. Nonsolicitation and cease and
desist orders against real estate brokers in New York advance the
promise of fair housing by throwing a wet blanket over specific
neighborhoods ignited by panic selling. While they are not a cure-
all for racial tension, such orders effectively target local brokers of
victimized neighborhoods, so that transitions may occur naturally
without the brokers' undue influence.
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