





1979-80] " CRIMINAL DISCOVERY 755

obtain a prior statement of a witness accrues only after that wit-
ness has testified at trial.”’™™ '

These cases illustrate that the lower courts in New York were in
conflict as to whether witnesses’ statements could be discovered by
the defense prior to trial despite the express provision in the origi-
nal article 240 which made such material exempt.

4. Exculpatory Evidence

In Brady v. Maryland,' the Supreme Court established the
prosecutorial duty to divulge favorable evidence to the defense. In
Brady, the defendant, charged with murder, moved for discovery of
all statements of his co-defendant.” The prosecutor showed him
several of the co-defendant’s statements but not the one in which
the co-defendant admitted that he, and not the defendant, had ac-
tually killed the victim."” The defendant was convicted and the
death penalty was imposed.'*® Upon learning of the co-defendant’s
admission, the defendant moved for a new trial alleging suppres-
sion of evidence.! The Supreme Court held that ‘“the suppression
by the prosecution of evidence favorable to an accused upon re-
quest violate[d] due process where the evidence is material either
to guilt or to punishment, irrespective of the good faith or bad faith
of the prosecution,”’?®

The Brady case, and many of the subsequent cases in which the

194. Id. at 73, 361 N.Y.S.2d at 241. See also People v. Landers, 97 Misc. 2d 274, 276, 411
N.Y.S.2d 173, 175 (Crim. Ct. Bronx County 1978). But see People v. Mono, 96 Misc. 2d 382,
409 N.Y.S.2d 112 (Jefferson County Ct. 1978); People v. Dash, 95 Misc. 2d 1005, 1008, 409
N.Y.S.2d 181, 184 (Crim. Ct. N.Y. County 1978).

195. 373 U.S. 83 (1963).

196, Id. at 84.

197. Id.

198. Id.

199. Id.

200. Id. at 87. The defendant was awarded a new trial only on the issue of punishment,
not on the issue of guilt. The co-defendant’s admission to committing the murder did not
mitigate the defendant’s own guilt. Id. at 90. Brady sesms to make a defense motion a
mandatory requirement for discovery of favorable evidence by using the words “upon re-
quest.” However, many cases pre-dating Brady, as well as more recent cases, have not re-
quired that the defense make a specific request or demand for Brady material. See United
States v. Agurs, 427 U.S. 97 (1976); Miller v. Pate, 386 U.S. 1 (1967); Napue v. Illinois, 360
U.S. 264 (1959); People v. Simmons, 36 N.Y.2d 126, 325 N.E.2d 139, 365 N.Y.S.2d 812
(1975); People v. Savvides, 1 N.Y.2d 554, 136 N.E.2d 853, 159 N.Y.S.2d 885 (1956); People
v. Boone, 49 A.D.2d 559, 370 N.Y.S.2d 613 (1st Dep’t 1975); People v. Player, 80 Misc.2d
177, 362 N.Y.8.2d 773 (Suffolk County Ct. 1974).
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Brady rule has been applied, involved post-trial motions for review
of the prosecution’s conduct as to alleged suppression of favorable
evidence.”?' Many courts have therefore held that Brady ‘“was never
intended to create pretrial remedies.”®? One New York court of-
fered two possible rationales for such holdings.? The first was that
the Brady rule forbids suppression of favorable evidence, which is
“a standard of performance reviewable only against the back-
ground of a trial, and therefore did not create an affirmative obliga-
tion to turn over favorable material at any stage prior to the
trial.”?* The second was that favorable evidence is “not a class of
information available to the defense under rules of pretrial discov-
ery and is therefore unobtainable prior to trial.”?** More recently
some courts have recommended early disclosure of Brady material
on the grounds that disclosure of exculpatory or favorable evidence
for the first time during trial may be too late for the defendant to
use it effectively.®®

The question presented to New York courts, therefore, was
whether the scope of defendants’ pretrial discovery rights was
broadened by the Brady doctrine.?” The original article 240 pro-

201. E.g., United States v. White, 450 F.2d 264 (5th Cir. 1971); see also cases cited in
Giles v. Maryland, 386 U.S. 66, 73 (1967).

202. United States v. Moore, 439 F.2d 1107, 1108 (6th Cir. 1971). See United States ex
rel. Lucas v. Regan, 503 F.2d 1, 3 n.1 (2d Cir. 1974), cert. denied, 420 U.S. 939 (1975);
United States v. Zive, 299 F. Supp. 1273, 1274 (S.D.N.Y. 1969); People v. McMahon, 72
Misc. 2d 1097, 1099, 341 N.Y.S.2d 318, 320 (Albany County Ct. 1972).

203. People v. Bottom, 76 Misc. 2d 525, 351 N.Y.S.2d 328 (Sup. Ct. 1974).

204. Id. at 527, 351 N.Y.S.2d at 332-33.

205. Id. at 527, 351 N.Y.S.2d at 333.

206. United States v. Kaplan, 554 F.2d 577 (3d Cir. 1977); United States v. Pollack, 534
F.2d 964 (D.C. Cir. 1976), cert. denied, 429 U.S. 924 (1976); United States v. Deutsch, 373 F.
Supp. 289 (S.D.N.Y. 1974).

207. The sec¢tion will focus only tangentially on what constitutes “Brady material” and
what the sanctions are for the failure of the prosecution to disclose such material. In United
States v. Agurs, 427 U.S. 97 (1976), the Supreme Court clarified its holding in Brady by
delineating three situations in which the rule applied, each involving the discovery, after
trial, of information which had been known to the prosecutor but unknown to the defense.
Id. at 103-07. In the first situation, the undisclosed evidence proves that the prosecution’s
case included perjured testimony about which the prosecution knew or should have known.
In such circumstances, “if there is any reasonable likelihood that the false testimony could
have affected the judgment of the jury,” the conviction must be set aside. Id. at 103. The
next two situations are distinguished by whether there is a pretrial request for the specific
favorable evidence in issue. Where a pretrial request for specific evidence is made and that
evidence is suppressed by the prosecution, a conviction must be set aside if the evidence
“might have affected the outcome of the trial.” Id. at 104. Where there is no specific request,
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vided no guidance on this issue because it made no reference to
discovery of exculpatory or favorable evidence. The first New York
case to decide a request for pretrial disclosure of alleged Brady ma-
terial was People v. McMahon.*® The defendants made a broad
discovery motion under section 240.20.%® The court held that
“[plermissible discovery should be that which the statute now per-
mits, the unpermissible is that which is not authorized by the rule
or forbidden by it.”’?® Because exculpatory or favorable evidence
was not mentioned as discoverable in the original article 240, the
court, interpreting the statute narrowly, denied the motion for dis-
covery of exculpatory evidence simply on the grounds that it was
not available under the statute.?! The McMahon court also said
that a practicable rule of discovery of Brady material was impossi-
ble to construct and, therefore, the defendant and the courts had to
rely on the conscience of the prosecutor in performance of his duty
not to suppress favorable evidence.??

In People v. Bottom,*® however, the circumstances forced the
court to intervene and analyze the significance of the Brady rule at
the pretrial stage.?* The defense had made the customary request
for favorable evidence pursuant to the Brady rule; the district at-
torney’s office made the customary reply that it was aware of and
would comply with its obligation under Brady.?® The court had
also given the prosecution the routine direction to disclose all
Brady material.?® At that point, however, the prosecution submit-
ted the following affidavit: “ ‘Two people, one of whom has re-
canted, and the other of whom has disappeared, once claimed they

the prosecution is deemed to have been without notice of what evidence the defense would
like and although the duty to disclose arises, the evidence which must be disclosed is that
which would have created a reasonable doubt. The conviction must be set aside if such
evidence is not disclosed. Id. at 107-14.

208. 72 Misc. 2d 1097, 341 N.Y.S.2d 318 (Albany County Ct. 1972).

209. Id. at 1098, 341 N.Y.S.2d at 319.

210. Id. at 1099, 34 N.Y.S.2d at 320.

211. Id. at 1099-100, 341 N.Y.S.2d at 320-21. In a later case, the court granted a motion
for discovery of all evidence favorable to the defendant. People v. Wright, 74 Misc. 2d 419,
424, 343 N.Y.S.2d 944, 949 (Sup. Ct. 1973).

212. 72 Misc. 2d at 1099-100, 341 N.Y.S.2d at 320-21.

213. 76 Misc. 2d 525, 351 N.Y.S.2d 328 (Sup. Ct. 1974).

214. Id. at 525-27, 351 N.Y.S.2d at 331-33.

215. Id. at 525, 351 N.Y.S.2d at 331.

216. Id. Such a scenario explains the fact that many cases under Brady are decided in a
post trial context.
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saw another man not one of these defendants near the scene of the
killings with a pistol. This other man could not have been one of
the killers.” ’%" The prosecution complied with the defendant’s mo-
tion for the names of these two men.® Thereafter, the defendants
made a motion for “ ‘[a]ll statements or police forms or reports
which reflect the statements or investigation of the statements’ ”’ of
the two men referred to in the affidavit.® The prosecution opposed
this motion on the grounds that it had fully complied with its du-
ties under Brady and that the material requested by the defendant
was exempt property.?

By the very act of intervening to decide the defendant’s motion,
the Bottom court rejected the premise of the McMahon decision
that a rule for discovery of Brady material was impracticable and
that reliance had to be placed on the prosecutor.?! Seemingly in
response to that position, the court in Bottom held:

For pragmatic reasons the court cannot become involved in screening the
prosecution’s file in every case . . . . The result is that the prosecutor must
of necessity have a great deal of initial discretion over what is to be dis-
closed . . . . But where, as here, there is a controversy in which the court
has a factual basis for believing that the District Attorney may be in posses-
sion of exculpatory evidence, total reliance on the prosecutor is no longer
necessary and may be unjustified. The trial court’s supervision should then
begin.*?

Answering the prosecution’s contention that the requested material
was exempt property under section 240.10, the court in Bottom
stated:

It is fallacious to deny pretrial disclosure of Brady material on the theory
that it is not a category of permissible discovery. The fallacy is equating the
Brady concept with pretrial discovery. Discovery concerns the pretrial dis-
closure of prosecution evidence. The procedure is statutory and largely dis-
cretionary. (CPL 240.20.) Brady, on the other hand, is a constitutional man-
date which requires the disclosure of defense evidence in the possession of
the prosecution.??

217. Id. at 525-26, 351 N.Y.S.2d at 331. .

218. Id. at 526, 351 N.Y.S.2d at 332. )

219. Id.

220. Id.

221. See text accompanying note 212 supra.

222. 76 Misc. 2d at 530, 351 N.Y.S.2d at 335-36 (citations omitted).

223. Id. at 531, 351 N.Y.S.2d at 336. The court ordered the district attorney to produce
for in camera inspection all the requested material. Id.



1979-80] CRIMINAL DISCOVERY 759

The holding in Bottom?* was adopted by the New York Court of
Appeals in People v. Andre.?® In Andre, the court of appeals held
that where a request is made and there is “some basis” for believ-
ing that the prosecution is in possession of exculpatory material,
the court and not the prosecutor must decide whether the material
should be disclosed.?® In addition, many of New York’s lower
courts have followed the Bottom decision and have held that when
evidence qualifies as Brady material this overrides concepts such as
exempt property and mandates disclosure of evidence which would
otherwise not be statutorily discoverable.?” Thus, New York courts
unanimously concluded that the Brady rule superseded the statu-
tory limitations on pretrial criminal discovery set forth in the origi-
nal article 240.

C. Reciprocal Discovery

Under section 240.20(4) of the original article 240, a court in its
discretion and upon granting a defense motion for discovery under
either section 240.20(2) or (3) could condition the order by di-
recting reciprocal discovery by the prosecution of the same kind of
property.? Although reciprocal discovery was a potentially helpful
prosecutorial device, prosecutors were very skeptical of its useful-
ness in view of what has been termed “[a] major roadblock to the
prosecutor’s right of discovery” -— the fifth amendment right
against self-incrimination.?®

Despite the apparent problems posed by the fifth amendment,?

224. See text accompanying note 222 supra.

225. 44 N.Y.2d 179, 375 N.E.2d 758, 404 N.Y.S.2d 578 (1978). See also People v. Testa,
40 N.Y.2d 1018, 359 N.E.2d 1367, 391 N.Y.S.2d 573 (1976); People v. Consolazio, 40 N.Y.2d
446, 453-54, 354 N.E.2d 801, 804-05, 387 N.Y.S.2d 62, 65-66 (1976), cert. denied, 433 U.S.
914 (1977).

226. 44 N.Y.2d at 184-85, 375 N.E.2d at 761, 404 N.Y.S.2d at 581.

227. People v. Alamo, 89 Misc. 2d 246, 391 N.Y.S.2d 314 (Sup. Ct. 1977) (witness testi-
mony contained in grand jury minutes); People v. Harrison, 81 Misc. 2d 144, 364 N.Y.S.2d
760 (Just. Ct. 1975) (witnesses’ statements, notes or memoranda of police officers of wit-
nesses’ statements, photographs of defendant and names and addresses of persons inter-
viewed by prosecutor); People v. Guzman, 79 Misc. 2d 668, 361 N.Y.S.2d 238 (Sup. Ct. 1974)
(statements of witnesses made to prosecution).

228. See notes 56-59 supra and accompanying text.

229. Discovery Procedures, supra note 29, at 177. The fifth amendment provides that
“[n]o person . . . shall be compelled in any criminal case to be a witness against him-
self. . . .”” U.S. ConsT. amend. V.

230. The Supreme Court has traditionally been very strict in applying the protection of
the fifth amendment. See, e.g., United States v. Lefkowitz, 285 U.S. 452 (1932); Gouled v.
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New York courts have indicated that requiring reciprocal discovery
prior to trial of material which the defendant intends to produce at
trial in his.own behalf**! does not violate the privilege against self-
incrimination.?? In addition, the Supreme Court has accepted dis-
covery by the prosecution as not inimical to the fifth amendment.
In Williams v. Florida,? the Court held that a state statute that
required pretrial disclosure by the defense of the names of alibi
witnesses was not in violation of the defendant’s fifth amendment
privilege.? The Court reasoned that the statute required only that
the defendant “accelerate the timing of his disclosure” of the iden-
tity of the alibi witnesses.” In that same case, however, the Court
left open the question of whether the constitutionality of alibi-no-
tice statutes depended on the defendant enjoying reciprocal discov-
ery against the state.?® This question was resolved in the affirma-
tive by the Court in Wardius v. Oregon,® wherein a state alibi-
notice statute was struck down because it did not afford the defen-
dant any right of reciprocal discovery.?®

Aside from the fifth amendment objections, New York courts
have found other problems under the original article 240 which
have impeded the use of reciprocal discovery by the prosecution.
One of these problems was whether the prosecution’s reciprocal dis-
covery motion had to be made at the same time the defendant’s
motion for discovery was made or whether the prosecution could
wait to request reciprocal discovery at a later time. In People v.

United States, 255 U.S. 298, 305-06 (1921); Boyd v. United States, 116 U.S. 616, 631-33
(1886).

231. This was a requirement of the reciprocal discovery provision of the original article
240. See note 56 supra and accompanying text.

232. See People v. Damon, 24 N.Y.2d 256, 247 N.E.2d 651, 299 N.Y.S.2d 830, (1969);
People v. Lacey, 83 Misc. 2d 69, 368 N.Y.S.2d 655 (Suffolk County Ct. 1975). Cf. People v.
Green, 83 Misc. 2d 583, 371 N.Y.S.2d 271 (Crim. Ct. N.Y. County 1975). See also Lee v.
County Ct. of Erie County, 27 N.Y.2d 432, 267 N.E.2d 452, 318 N.Y.S.2d 705 (1971) (where
defendant intends to raise the defense of insanity, he waives the privilege against self in-
crimination with respect to court-ordered psychiatric examinations); People v. Gliewe, 76
Misc. 2d 696, 351 N.Y.S.2d 912 (Monroe County Ct. 1974).

233. 399 U.S. 78 (1970).

234. 1Id. at 86.

235. Id. at 85.

236. Id. at 82 n.11.

237. 412 U.S. 470 (1973).

238. Id. at 478-79.
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Rexhouse,®® the court granted two separate defense motions for dis-
covery of prosecution evidence, one for the autopsy report per-
formed on the victim and the other for all other scientific reports.??
Subsequently, the prosecution made a motion for reciprocal discov-
ery of evidence of the same kind.*! This motion was denied by the
court on the grounds that the prosecution had not shown that the
requested items were material to the preparation of their case or
that the request was reasonable.?? Notably, the court added that
the prosecution’s motion was untimely because the two prior orders
of discovery had been granted without condition.® Therefore,
under Rexhouse, the prosecution was required to make its motion
for reciprocal discovery at the same time as the defense made its
discovery requests so that a granting of the defense requests would
be conditional upon reciprocal discovery by the prosecution.

The opposite result was reached in People v. Green,** wherein
after a defense discovery motion was unconditionally granted the
court, without discussion of the timeliness issue, granted a subse-
quent motion for reciprocal discovery by the prosecution.*® In the
latest case on this issue, however, the court in People v. Catti*¢
denied as untimely the prosecution’s motion for reciprocal discov-
ery which was made four days after the defendant’s motion was
ruled upon.?” In interpreting section 240.20(4),2® the court said
that ““[a] motion for discovery by the People can only be made in
response to defendant’s motion for discovery” and must be made
“during the pendency of the defense motion . . . .”’%® That the re-
ciprocal discovery provision of the original article 240 was inter-
preted in this way was an obvious deficiency in the statute since it

239. 77 Misc. 2d 386, 353 N.Y.S.2d 658 (Dutchess County Ct. 1974).

240. Id. at 386-87, 353 N.Y.S.2d at 659.

241. Id. at 386, 353 N.Y.S.2d at 659,

242. Id. at 388, 353 N.Y.S.2d at 660-61.

243. Id. at 387, 353 N.Y.S.2d at 660.

244. 83 Misc. 2d 583, 371 N.Y.S.2d 271 (Crim. Ct. N.Y. County 1975).

245. Id. at 598, 371 N.Y.S.2d at 286. In Green, the court had first granted discovery of
both the statements, names, and addresses of the prosecution’s witnesses. When the prose-
cution made its motion for reciprocal discovery for evidence of the same kind, the court
modified its original discovery order, excluding from it statements of prosecution witnesses.
Id.

246. 90 Misc. 2d 409, 394 N.Y.S.2d 1017 (Sup. Ct. 1977).

247. Id. at 413, 394 N.Y.S.2d at 1020.

248. See notes 56-59 supra and accompanying text.

249. 90 Misc. 2d at 411, 394 N.Y.S.2d at 1019.
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inhibited the use of reciprocal discovery by the.prosecution.

A second issue which arose under the original article 240 was
whether the prosecution could obtain evidence from the defense de-
spite the defense having made no prior motion for that type of evi-
dence. In People v. Traver,® the defendant notified the district at-
torney that he intended to rely upon the defense of insanity.”! In
response, the district attorney made a motion for an order requiring
a psychiatric examination of the defendant and for discovery of re-
ports concerning all previous physical and mental examinations of
the defendant.?? Although the court granted the motion for a psy-
chiatric examination, it denied the motion for discovery of prior
examinations on the grounds that section 240.20(4) allowed
prosecutorial discovery only as a condition to a pending defense
discovery motion.3

A later case, People v. Blacknall,® came to a different conclu-
sion. In that case, involving facts similar to those in Traver, the
court pointed out that under Lee v. County Court of Erie County®®
district attorneys were required to furnish defendants with copies
of reports of psychiatric examinations conducted by the prosecu-
tion’s psychiatrist.?® As a result, defendants obtained such reports
without making a discovery motion.?” Under the Traver approach,
therefore, the prosecution could not discover the defendant’s psy-
chiatrist’s report because no defense motion need be made.”® The
court in Blacknall commented on this dilemma by stating that
“[i]t would seem that such technical procedural refinements should
not be controlling in determining the issue of pretrial disclosure.””?*
In order “[t]o resolve the ambiguity and confusion in the present
state of the law,” the Blacknall court granted the prosecution’s mo-
tion, explaining that the requirement that the prosecution furnish
the defendant with a copy of its psychiatric report was equivalent

250. 70 Misc. 2d 162, 332 N.Y.S.2d 955 (Dutchess County Ct. 1972).
251. Id. at 163, 332 N.Y.S.2d at 956.

252. Id.

253. Id. at 164, 332 N.Y.S.2d at 957-58.

254. 82 Misc. 2d 646, 371 N.Y.S.2d 305 (Rockland County Ct. 1975).
255. 27 N.Y.2d 432, 267 N.E.2d 452, 318 N.Y.S.2d 705 (1971).

256. 82 Misc. 2d at 647-48, 371 N.Y.S.2d at 306-08.

257. Id.

258. Id.

259. Id. at 648, 371 N.Y.S.2d at 307.
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to a pending defense discovery motion.?® The Blacknall court thus
concluded that the prosecution was entitled to reciprocal discovery
of the defendant’s psychiatrist’s report under section 240.20(4).%'

In conclusion, although reciprocal discovery seemed to be a
promising prosecutorial discovery tool, it failed to fulfill that prom-
ise due to impediments arising out of the original article 240 and a
refusal by many New York courts to be as liberal in granting dis-
covery to the prosecution as they were in granting discovery to the
defense.

IV. The Newly Enacted Article 240

The original article 240 did not always achieve its goals of liber-
ality and consistency in the practice of criminal discovery in New
York.?*? As one court stated:

Some courts grant disclosure of almost any item by the defendant, others
have so strictly construed Article 240 as to disallow discovery for all material
other than that expressly enumerated under subdivisions 1 and 2 of CPL
240.20, and still other courts have adopted an eclectic approach, depending
on the circumstances of the case and the personal philosophy of the particu-
lar Trial Judge involved. Consequently, the result has frequently been an
utter lack of consistency in the practice relating to pretrial disclosure.?®

The original article needed to be revised or replaced. Since its
enactment in 1971, various national study groups had recom-
mended a more liberal approach to discovery in criminal cases and
had issued model standards for implementing such an approach.?

260. Id. at 649, 371 N.Y.S.2d at 307-08.

261. Id.

262. See notes 33, 37-39 supra and accompanying text.

263. People v. Green, 83 Misc. 2d 583, 586, 371 N.Y.S.2d 271, 275 76 (Crim. Ct. N.Y.
County 1975) (footnote omitted).

264. The most widely recognized study of pretrial discovery is ABA STANDARDS RELATING
70 DiscoveEry aAND ProOCEDURE Berore TRIAL (1970) [hereinafter cited as ABA STANDARDS].
See Wardius v. Oregon, 412 U.S. 470, 473-74 (1970). The ABA Standards, as put forth by a
group comprised of judges, academics, prosecutors, and defense attorneys, recommend that
the prosecution take the initiative in disclosing to the defendant the names and addresses of
witnesses whom the prosecution plans to call at a hearing or trial, along with their written or
recorded statements; statements of the defendant or co-defendant; those portions of the
grand jury minutes containing the testimony of the defendant and of witnesses to be called
at a hearing or trial; prior criminal convictions of prosecution witnesses; and real evidence.
ABA STANDARDS, supra, § 2.1. Some reciprocal discovery is provided for the prosecution, but
this does not include discovery of defense witnesses or their statements. Id. § 3.1-2.

Another oft-cited study in this area is the LAW ENFORCEMENT ASSISTANCE ADMINISTRATION'S
NATIONAL ApvISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS (1973) [hereinaf-
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Criminal discovery had become the subject of a “nationwide re-
evaluation”?® and several states had enacted statutes opening up
discovery in criminal cases.?® In New York, however, several legis-
lative attempts to revise or replace the original article 240 failed,
indicating a wide gap separating those who favored opening up
criminal discovery in New York and those who did not.?” Finally,
however, in 1979 the state legislature repealed the original article
240 and replaced it with a new discovery article, also entitled arti-
cle 240, which became effective January 1, 1980.2%

ter cited as NAC Stanparps]. The NAC Standards provide for disclosure by the prosecution
-to the defense of names and addresses of witnesses and the written, recorded, or oral state-
ments of witnesses, the defendant, or any co-defendant. Id. § 4.9. Unlike the ABA Stan-
dards, the NAC Standards provide for broad reciprocal discovery including the disclosure of
names, addresses, and statements of defense witnesses. Id. § 4.9 & commentary at 91. (See
People v. Green, 83 Misc. 2d 583, 371 N.Y.S.2d 271 (1975) for an extensive discussion and
comparison of these two studies and the original article 240.).

A study made by the association of the Bar of the City of New York’s Committee on
Criminal Courts unanimously recommended that the original article 240 be amended to re-
quire pretrial disclosure to the accused of the names and addresses of prosecution witnesses,
statements made by these witnesses to law enforcement agents, and their grand jury testi-
mony. In addition, a majority of the committee, over ‘‘substantial minority opposition,” rec-
ommended that the New York Criminal Procedure Law article 240 be amended to provide
for reciprocal discovery by the prosecution of the names, addresses, and statements of wit-
nesses whom the defendant intends to call at trial. ABA Report, supra note 5.

265. 83 Misc. 2d at 585, 371 N.Y.S.2d at 274.

266. McKenna, supra note 5, at 1868. See, e.g. Ariz. R. CriM. Proc. 15; ILL. ANN. STAT.
ch. 110A §§ 411-415 (Smith-Hurd 1976 & Supp. 1979); Tex. Cope Crim. Proc. ANN. art.
39.14 (Vernon 1979).

267. In 1974 the Judicial Conference proposed an entirely new discovery article along
with a memorandum written in support thereof. See 1974 N.Y. Laws 1860-76 (McKinney).
The proposed bill provided for discovery by the defendant of oral statements, testimony of
grand jury witnesses, wiretap conveérsations and transcripts intended to be introduced as pro-
secution evidence, reports containing the notes of oral statements of witnesses, oral deposi-
tions or written interrogatories of witnesses, prior criminal records of the prosecution wit-
nesses, and any official records pertaining to the investigation leading to the defendant’s in-
dictment which were not exempt property the definition of which no longer included state-
ments of witnesses made to authorities. The disclosure of any official records pertaining to
the investigation which led to the indictment was provided, according to the memorandum,
to “put teeth into the Brady . . . requirement that evidence favorable to the defendant
be turned over to him.” In addition, the proposed bill would have authorized discovery hy
the defendant by demand rather than motion. As to this provision, the memorandum stated
that its purpose was “to divert as much discovery traffic as possible from the courts and place
the burden on the prosecutor to invoke the court’s protection if he wishes to resist the dis-
covery.” Id. From a prosecutorial standpoint, the proposed bill was probably viewed as an
onerous attempt to institute total open file discovery. The proposed 1974 legislation never be-
came law.

268. 1979 N.Y. Laws ch. 412 (McKinney).
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Under the new article 240, discovery may be obtained pursuant
to basically three different procedural mechanisms. First, certain
material may be discovered upon demand by both the defense and
the prosecution.?® Second, certain material may be discovered
upon motion by either the defense or prosecution.?® Third, certain
material may be discovered by the defendant upon trial and by the
prosecutor during trial.?"! '

The first important innovation to be noted in the new article 240
is that it provides for discovery of certain items by demand rather
than by motion.?”? The memorandum accompanying the new law
explained:

The basic approach of the measure is to enlarge discovery, under its own
name, and to permit both sides to obtain discovery of routine material upon
demand, that is, without a court order. Much of the material that is now
wrung from the other side through complex pretrial motion practice or at
trial, with the attendant delays, would be discoverable upon demand, sub-
ject in later section to refusals or protective orders where the safety of wit-
nesses, the confidentiality of informants, or other factors require them.”®

Discovery on demand, as the memorandum points out, is an at-
tempt to make the disposition of criminal cases more efficient.?”* To
achieve this goal the new article 240 allows a defendant to discover
upon demand all of the material discoverable under the original
article’s section 240.20(1) and (2)%® as well as oral statements made
by him and written, recorded or oral statements, including grand
jury testimony, of a co-defendant to be tried jointly.?® This provi-
sion is designed to allow a defendant to “intelligently challenge, or

269. N.Y. Crim. Proc. Law §§ 240.20, .30 (McKinney Supp. 1979) [hereinafter cited
as CPL Supp.]. .

270. Id. § 240.40.

271. Id. § 240.45.

272. Id. §§ 240.20, .30 “ ‘Demand to produce’ means a written notice served by and on a
party to a criminal action, without leave of the Court, demanding to inspect properly pursu-
ant to this article and giving reasonable notice of the time at which the demanding party
wishes to inspect the property designated.” Id. § 240.10(1). (emphasis added).

273. 1979 N.Y. Laws 1888-89 (McKinney).

274. 1t should be noted that for discovery by demand to be effective in achieving this
goal of efficiency, both prosecutors and defense attorneys must cooperate with each other in
deciding upon a time at which the demanding party may inspect the property. For timeta-
bles for demands and refusals see CPL Supp., supra note 269, § 240.80.

275. See notes 51-54 supra and accompanying text.

276. CPL Supp., supra note 269, § 240.20(1)(a)-(b).
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prepare for, a joint trial.”?’ A defendant is also entitled to discov-
ery on demand of prosecution photographs or drawings relating to
the crime, any other property obtained from him or a co-defendant,
and tapes or other electronic recordings which the prosecutor in-
tends to introduce at trial.?

The new article also provides for defense discovery on demand of
“[a]nything required to be disclosed, prior to trial, to the defendant
by the prosecutor, pursuant to the constitution of this state or of
the United States.”’?”® This is actually a codification of the rule of
Brady v. Maryland,” under which the prosecutor has a constitu-
tional duty to disclose favorable evidence to the defendant.”' By
specifically including this duty in the new law, decisions like Peo-
ple v. McMahon, where a motion for exculpatory evidence was de-
nied because discovery of such material was not provided for in the
original article 240, will be eliminated.?®? Furthermore, those courts
which held that the Brady doctrine took precedence over such con-

. cepts as exempt property now have statutory support.?

Under the new article the prosecution is entitled to discovery
upon demand of reports of psychiatric examinations of a defendant
by his own psychiatrist.® This innovation is an attempt to pro-
mote mutuality of discovery. Indeed, discovery of this material on
demand alleviates the problem exemplified by the Traver and
Blacknall cases when prosecutors request discovery of reports of

277. 1979 N.Y. Laws 1889 (McKinney).

278. CPL Supp., supra note 269, § 240.20(1)(d)-(f). Discovery of all of this material was
previously discretionary with the court. 1979 N.Y. Laws 1889 (McKinney). In regard to dis-
covery by the defense of the defendant’s tape recorded conversations, the requirement that the
prosecutor intend to introduce the recordings at trial invi°tes problems. Often a prosecutor
will not know whether he will introduce such evidence until or during trial. If for some reason
he believes prior to trial that he will not introduce tape recordings and then a trial changes
his mind, defendants would have a strong argument that they should have been allowed pre-
trial inspection of the recordings. It is uncertain how courts will determine whether the
prosecutor genuinely did not know if he would introduce such recordings or purposely claimed
that he did not intend to introduce them so that the recordings could not be discovered prior
to trial.

279. CPL Supp., supra note 269, § 240.20(1)(g).

280. 373 U.S. 83 (1963).

281. 1979 N.Y. Laws 1889 (McKinney).

282. See notes 208-12 supra and accompanying text.

283. See notes 213-27 supra and accompanying text.

284. CPL Supp., supra note 269, § 240.30(1). On the fifth amendment issue, the support-
ing memorandum states that the section “affects only timing, and consequently the defen-
dant’s privilege against self-incrimination is not violated.” 1979 N.Y. Laws 1889 (Mc-

Kinney).
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psychiatric examinations prepared by a defendant’s psychiatrist.?s
Under the new law no defense motion is needed for the prosecutor
to obtain such reports.”® In addition, discovery of such reports by
the prosecutor on demand effectively eliminates the issue concern-
ing the timeliness of the prosecution’s motion for reciprocal discov-
ery.? It should be noted, however, that under the section which
provides for discovery by motion,®? the potential still exists for the
timeliness issue to arise. This is because in affording the prosecu-
tion reciprocal discovery “[u]pon granting’ the defendant’s motion,
the new law, as did the original article 240, fails to make clear
whether the prosecutor must make a counter motion concurrently
with the defendant’s motion.?®

A problem may arise under the section that authorizes
prosecutorial discovery on demand because the prosecutor is only
entitled to “written” reports concerning examinations or tests: con-
ducted at the defendant’s request.?®® This invites defense attorneys,
though they may not admit it, to have the same tests conducted
but to have the results conveyed to them orally so there would be
no written report to be hdiscovered. If this becomes the practice of
defense attorneys, it will severely lessen the effectiveness of
prosecutorial discovery on demand.?®! This procedural deficiency in
the statute, which invites avoidance of the section’s intended re-
sult, should not control the practice of criminal discovery. It could
be eliminated simply by requiring that all reports concerning ex-
aminations or tests be put into writing. '

A second important change instituted by the new article 240 is
that the former definition of exempt property has been eliminated
and is replaced by “attorney’s work product.”?? This term is much
more narrowly defined than was exempt property under the old ar-
ticle; it includes only “the opinions, theories or conclusions of the

285. See text accompanying notes 250-61 supra.

286. Id.

287. See notes 239-49 supra and accompanying text.

288. CPL Supp., supra note 269, § 240.40(1)(b).

289. Id. -

290. Id. § 240.30(1).

291. Defense attorneys should note, however, that if they do not have such reports in
writing they risk having a very limited file on the particular client, a situation which could
come back to haunt them if later they should face a malpractice suit.

292. CPL Supp., supra note 269, § 240.10(2).
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prosecutor, defense counsel or members of their legal staffs.”’?® In
addition, the new article, unlike the original, specifically includes
oral statements of the defendant as discoverable on demand.*
These two changes effectively eliminate the conflict which existed
among New York trial courts over whether oral statements and no-
tations of such statements contained in police reports were discov-
erable.” Some litigation may still ensue, however, in relation to
interpretative questions involving the definition of “attorney’s work
product.’’#8

Police and other investigatory reports, although no longer ex-
empt property, are not made discoverable on demand by the new
article. Such reports are only discoverable by motion.?” In order for
such a motion to be granted, the prosecution would have to intend
to introduce them at trial and the defendant would have to show
that they were material to the preparation of his case and that the
request was reasonable.”® The case law dealing with the discovery
of police reports should have a significant impact in future deci-
sions in this area.? The majority of those courts which did not al-
low discovery of police reports did so on the basis that they were
exempt property under the original article 240.3° Because police re-
ports are not within the definition of attorney’s work product,*
such reports should be discoverable by motion if defendants can
meet the minimum requirements of materiality and
reasonableness. '

Perhaps the most liberal of all the changes introduced by the
new article 240 are those relating to the discovery, upon trial, of the

293. Id.

204. Id. § 240.20(1)(a).

295. See pt. III (A) & (B)(1) supra.

296. For example, because the definition of “attorney’s work product” refers only to at-
torneys and their “legal staffs,” the ‘“opinions, theories, or conclusions” of investigators and
experts are not excluded from discovery by the definition. This may invite attorneys to put
the opinions of investigators and experts in writing as their own opinions so that such mate-
rial will not be discovered. Whether the definition of “‘attorney’s work product” will protect
such material is open to question and courts will have to come to their own conclusions as to
what the demanding or moving party must show in order to discover such material.

297. CPL Supp., supra note 269, § 240.40(1)(b).

298. Id. Potential problems are posed by the requirement that the property discovered by
motion be that which the prosecution intends to produce at trial. See note 278 supra.

299. See pt. Il B(1) supra.

300. See text accompanying notes 127-47 supra.

301. See note 293 supra and accompanying text.
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prior statements and criminal records of witnesses.*? Here, the new
law adopts the procedure recommended in the Rice and Nicolini
cases.”® That is, the section codifies and accelerates to the pretrial
stage the prosecutorial disclosure required under People v. Rosario,
where prior statements of prosecution witnesses had to be fur-
nished to the defendant at the close of the witnesses’ direct testi-
mony.** Under the new article all prior statements of persons
whom the prosecutor intends to call at trial, including grand jury
testimony, must be made available to the defendant after the jury
has been sworn and before the prosecutor’s opening statement.® In
addition, this section promotes mutuality of discovery by providing
that statements of defendant’s witnesses are to be made available
to the prosecutor after the presentation of the people’s direct case
and before presentation of the defendant’s direct case.*

These new provisions adopt the approach taken by the more lib-
eral New York courts which dealt with the issues of whether and
when grand jury testimony and prior statements of potential prose-
cution witnesses could be discovered.*” In fact, the New York cases
which followed the exempt property provision of the original article
240 to exclude prior statements of prosecution witnesses from dis-
covery®® are now superseded by the enactment of the new article
240 which does not include such material in its definition of “attor-
ney’s work product.”® Indeed, the memorandum of law accompa-
-nying the legislation echoes the rationale of many of the more lib-
eral cases by pointing out that “[p]rolonged, repeated interruptions
of trial frequently occur under the present system [i.e., under the
original article 240] while counsel examine these statements in
preparation for cross-examination.’’3

This same section also provides for defense discovery upon trial
of a record of any judgment of conviction of or pending criminal
action against any witness the prosecution intends to call at trial.*"

302. CPL Supp., supra note 269, § 240.45.

303. See notes 116-26 & 180-89 supra and accompanying text.

304. CPL Supp., supra note 269, § 240.45(1)(a).

305. Id.

306. Id. § 240.45(2).

307. See pt. HI(B)(2) - (3) supra.

308. See notes 191-94 supra and accompanying text.

309. See text accompanying note 293 supra.

310. 1979 N.Y. Laws 1890 (McKinney).

311. CPL Supp., supra note 269, § 240.45(1)(b)-(c). See text accompanying notes 144-47
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A proviso to these subsections states, to the relief of prosecutors
who foresaw problems in investigating their own witnesses, that
prosecutors are not required to fingerprint a witness, or cause any
law enforcement agency to issue a report concerning a witness.’*

The new law does not specifically provide for discovery of the
names and addresses of prospective prosecution witnesses. Presum-
ably the names of such witnesses would be discovered at the same
time as their prior statements.’® Whether names of prosecution
witnesses can be discovered prior to this time and whether the ad-
dresses of prosecution witnesses can be discovered at all will de-
pend on whether defendants can satisfy the requirements of the
new law’s section providing for discovery by motion.*¢ As with dis-
covery of police reports by motion, the case law dealing with the
discovery of names and addresses of witnesses will have significant
bearing on whether such information will be discoverable.’* Be-
cause the case law on this issue has been inconsistent, discovery of
the names and addresses of prosecution witnesses promises to be a
continuing source of litigation.

Finally the new article 240 for the first time provides that upon
the motion of the prosecutor the court may require the defendant
to appear in a line-up, speak for identification, pose for photo-
graphs, be fingerprinted, provide handwriting, blood, hair or other
materials from his body, and submit to a physical or medical ex-
amination.?® Such discovery had heretofore been “haphazard and
unregulated.”?” The supporting memorandum states that “[u]nder
adequate court-imposed safeguards such orders will not violate the
defendant’s constitutional rights.”’s® ~

V. Conclusion

The newly enacted article 240, although resolving many of the
case law problems that arose under the original article, is still not
as liberal as it might have been. The new statute could have gone

supra.
312. Id.
313. See text accompanying note 305 supra.
314. CPL Supp., supra note 269, § 240.40(1)(b).
315. See pt. III B(2) supra. .
316. CPL Supp., supra note 269, § 240.40(2).
317. 1979 N.Y. Laws 1889 (McKinney).
318. Id.
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further in opening up criminal discovery in New York. For exam-
ple, one fairly common defense discovery request which the new
law does not specifically include as discoverable is that for the dis-
covery and testing of drugs where the defendant has been charged
with possession of drugs. Conceivably, such drugs can be discov-
ered on demand under the section of the new law which provides
for discovery of ‘“any other property obtained from the defen-
dant’’*" and the right to make tests on such drugs can be obtained
by motion.’® It would have been more efficient, however, to have
expressly included both of these items as discoverable on demand.
Moreover, it would simply require a codification of a court of ap-
peals ruling which allowed for such discovery.’*

Those who favor totally open criminal discovery will criticize the
new law for not accelerating the time for disclosure of certain mate-
rial to an even éarlier stage. Most obviously the new law could have
made the names, addresses, and Rosario statements of the prosecu-
tion’s potential witnesses, along with all police reports, available to
the defense upon demand. In addition, the prosecutor’s entire file
could have been made available to the defendant’s counsel at some
pretrial stage so that he could search it himself for any potential
Brady material. If these changes were to be instituted, however,
prosecutorial discovery on demand, a limited prosecutorial dis-
covery tool under the new article 240, would have to be given
wider scope in order for the concept of open discovery to have any
validity at all. This could be done by making the names, addresses
and prior statements of potential defense witnesses discoverable by
the prosecution on demand.

In sum, the new law does not entail major substantive change in
the law of criminal discovery. Nevertheless, it does represent an-
other step toward a more open and efficient system of criminal dis-
covery in the state of New York.3?

Thomas N. Kendris

319. CPL Supp., supra note 263, § 240.20(1)(d).

320. Id. § 240.40(1)(b). .
321. People v. White, 40 N.Y.2d 797, 358 N.E.2d 1031, 390 N.Y.S.2d 405 (1976). See also

People v. Spencer, 79 Misc. 2d 72, 361 N.Y.S.2d 240 (Sup. Ct. 1974). But see People v.
Goetz, 77 Misc. 2d 319, 352 N.Y.S.2d 829 (Dutchess County Ct. 1974).

322. In approving the new law Governor Carey wrote: “It is hoped that prosecutors and
defense counsel, encouraged by the enactment of these bills, will experiment with even
broader discovery on a voluntary basis and that further discovery legislation may be devel-
oped in the near future.” 1979 N.Y. Laws 1801 (McKinney).






