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There was, however, little other legislation that affected the
drafting process. Citibank has consistently maintained since then
that only in a relatively free atmosphere could this kind of accom-
plishment have been achieved.

Inevitably, a bill was introduced in the New York legislature
requiring that Citibank’s contribution be mandated as a matter of
law. The bill, in fact, referred only to promissory notes and
provided that all such obligations would have to be written in the
form of the Citibank note. Citibank, understandably flattered,
nevertheless opposed the bill. Happily, it was not passed. It was,
however, soon replaced by what was subsequently enacted as the
country’s first plain English law. It required that every contract of
$50,000 or less ‘“‘primarily for personal, family or household
purposes’’ be:

1. Written in a clear and coherent manner using words with common and
every day meanings; and
2. Appropriately divided and captioned by its various sections.

Taking the two requirements in reverse order, the mandate
that contracts be divided and captioned was clearly a derivation
from the Citibank promissory note which was set up in that form.
A disadvantage of this approach to legislation is that it makes
what worked in one case a model for all others. No evidence was
produced demonstrating that all consumer contracts should be in
this format. Not surprisingly, experience under the New York law
has strongly suggested that some contracts, particularly those
written in letter form, will have a lower communicative content
when captioned. (We will not return to the issue of division and
captions in order to dwell on the first aspect of the New York
test.)

The first requirement of the New York test is, clearly, the more
important. The bill and then the law were highly criticized,
indeed ridiculed, for the vagueness of the language standard.
How can a draftsman know what is clear or coherent or common
or everyday? What is clear to one (a lawyer, for instance) may
well not be clear to another. If the standard were related to the
understanding of a specialized group, the law could undercut its
own purpose. Surely an already overburdened court system
would become immobilized testing whether the words in
consumer contracts were common and everyday. Thus did the

I0N.Y. Gen. Obl. Law 5-702.
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critics attempt to make a mockery of the statute and reduce what
was at least the germ of a good idea to nonsense. Why the statute
did not glut the New York courts and how New York converted
its contracts from legalese to plain English with minimal turmoil
we will address at a later point.

The Movement in Context

The plain English movement of 1975-80 may be usefully
thought of as part of a longer evolution in consumer protection.
There have always been consumers and one can find statutes
protecting them back to the usury provisions of the Code of
Hammurabi. The concept of protecting the consumer through the
flow of information is probably a 20th century idea. One can
point to a number of statutes enacted within the last half century
reinforcing the concept that “‘the best equipped consumer is the
well informed consumer.” The securities laws of the 1930’s!!
dictated that a company in which a person might invest fully
disclose its affairs to the public. The Retail Instalment Sales Acts
of the 1950’s!?2 mandated disclosures to those who buy on time.
More recently, the Truth in Lending Act of 1969 required that a
uniform set of disclosures be given for all consumer credit
transactions.!3

The thrust of these statutes was informational. That is, they
required that facts be given so that a consumer about to enter into
a transaction could do so with understanding. What the statutes
lacked was a delivery mechanism. There was no assurance that
the information would arrive at and be appreciated by its
intended object. Increasingly, we have been observing a disillu-
sionment with these informationally-oriented statutes. The
accumulation of information was no guarantee of its ultimate
usefulness. In fact, as the goal of these statutes was served with
the accumulation and disclosure of more information, its very
volume made it less available to the typical consumer. The
concept became known as “information overload”.!* Too much

11 See Securities Act of 1933, as amended, and 12 CFR 226.5 (a), a regulation thereunder,
requiring that all disclosures ‘‘shall be made clearly.”

12B.A. Curran, Trends in Consumer Credit Legislation (Chicago, 1965), chapter IV.

13 Supra, footnote 9.

14 See Felsenfeld and Siegel, Writing Contracts in Plain English (St. Paul, West Publishing
Co.,1981), p. 41.
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information can be as bad as too little. Experts went to work on
these statutes (many are still at work) to see what could be
done.!5

The plain English movement concentrated on a different issue.
It provided a mechanism whereby information that starts here
could actually go there. The emphasis shifted from information to
communication. This is the key quality of the plain English
movement and, in all probability, the reason for its warm recep-
tion. The movement, however, immediately raised major
problems.

Issues of the Movement

The first question was whether traditional lawyer language
could be accurately rephrased in plain English, however that may
be defined. Lawyers’ words were used, the argument ran,
because they produced a predictable result. If the predictability
of other words was of a lower order, lawyers understandably
would not want their clients to sustain the greater risk. Much of
the Bar was emphatic about this. While we cannot resolve all the
language issues within the space of this paper, it might be useful
to divide those issues into two parts: just bad writing and
technical writing.

By just bad writing, I mean that traditional form of lawyer-like
expression that has nothing to do with technical concepts. It is a
manner of speech that lawyers learn first in law school, reinforce
through the use of “precedent” forms in their practice and pass to
the succeeding generations as the way one ‘““writes like a lawyer”.
We can think of many examples. Sentences are simply longer
than they have to be. Words are used where they add no
meaning: witnesseth, herein, duly. Words and phrases are used
where better English equivalents are immediately available: said
or such (to indicate that a word has been used before), herein-
above, undersigned. Strings of words are used where one would
do: force and effect, sell, assign and convey, will and testament.

All of these are easily corrected. The resulting product immedi-
ately starts to look like English and is more available to the lay
reader. It is not easy, however, for the lawyer to do because it

15 The Truth in Lending Simplification and Reform Act, Title VI of P.L. 96-221, March
31, 1980 was the result of considerable research done into distinctions between
disclosure and communication. See Senate Report No. 95-720, 95th Congress, 2nd Sess.
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means shaking the effects of a linguistic tradition professionally
reinforced over centuries. Most lawyers do not, in fact, know
they are writing legalese even when they do. (Lawyers have two
common failings. One is that they do not write well and the other
is that they think they do.)

Next, in dealing with lawyers’ language, we face a series of
words and phrases that are technical in nature. Generally of old
English, French or Latin derivation, they stand for concepts that
lawyers, through their particular training, understand and that
laymen generally do not. The field of real estate law is particu-
larly replete with them.!6 Possibly for this reason, one finds the
real estate Bar at the forefront of opposition to the plain English
movement. One can think of such real estate words as seisin,
fixtures, appurtenances, hereditaments, among many more.
From other fields, we find parol evidence, per stirpes, demurrer,
etc., etc. Can these words be conveyed in a plain English
manner? Or is their meaning so particular that either they would
lose their effect if paraphrased or a small tome would be required
to express them?

Professor David Mellinkoff of the University of California at
Los Angeles Law School has done the most extensive research
into this subject.!” His conclusion is that most of the words are not
nearly as precise as they appear to be. To use his metaphor, most
of the words, like soldiers, may have been in a war but not specifi-
cally in battle. That is, most of the cases dealing with those words
deal with issues surrounding them rather than with the specific
meanings of the words themselves. Research that I have done
tends to support Professor Mellinkoff’s conclusion with one
qualification. Where the technical words have actually been in
battle, courts tend less to look to a technical meaning in a difficult
case than to the intent of the parties as embodied in the technical
words. In a consumer context, this leads to a dilemma. If a party
to a contract does not understand what a word means, how does
one construe his intent in using it? We know the judicial devices
for finding this: nature of the transaction, objective of the parties,
reasonable expectations etc. The technical word itself will add
little. If anything, it may be a kind of magical incantation

16 See E. Brown, “ABC’s of Language Simplification”, American Banker, August 14,
1978.
17 D. Mellinkoff, The Language of the Law (Boston, Little, Brown & Co., 1963).
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indicating that the consumer intended this transaction to go about
the same way as similar transactions went in the past.

This difficult subject cannot be fully resolved here, nor can we
expect full resolution elsewhere until the plain English movement
has extended its span. Some additional observations may,
however, be made. First, the plain English movement is most
appropriate for consumer agreements. Thus, the technical terms
that lodge in litigation documents (demurrer, parol evidence) as
well as those that have their place in technical agreements among
corporations with legal counsel can be retained. In the consumer
context, one’s conservative fears must necessarily reduce.
Experience in New York has proven that consumer agreements
can be written in a more available language and still serve their
intended goals. Even real estate documents for consumer transac-
tions in amounts below $50,000 (clearly the low end of the real
estate scale) have been effectively translated into plain English
without unexpected consequences.

One may speculate whether, in interpreting these new forms,
courts may go farther than they have in the past in looking to the
essence of an agreement and honouring the expectations of the
parties with perhaps less regard to the fine points of technical
language.!® May we even be seeing the development of two laws
of contracts, one for commercial agreements and one for
consumers? This is actually not so great a departure from existing
law which in many contexts (usury, for example!®) distinguishes
the commercial from the consumer transaction.

Assuming for the nonce, which we shall do from this point on,
that agreements can be written in “‘better’” language, we face next
the question of whether this should be mandated by statute. We
have seen how the Citibank promissory note directly led to
statutory change in New York State. On the other hand, we have
seen that only six states have followed New York’s lead. Most still
permit a free market in draftsmanship. Which route is prefer-
able?

The case made in favor of the statutes where they have been
enacted is that, first, plain English contracts are a good idea and,

18 See Martinez v. Idaho First National Bank, No. 79-1104, D. 1d. (February 11, 1981),
where a court gave some words their obvious meaning despite claims that a “‘technical”
interpretation might have other results.

19 The chart in CCH Consumer Credit Guide, Par. 510 graphically shows distinctions made
for corporate loans.
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second, business has been too slow in adopting them. There is
much to be said for this.

The case against the statutes is somewhat more complex. The
traditional argument is that one cannot define a language
standard with sufficient clarity to measure compliance. All
contracts will be thrown into question and the courts will
eventually bog down deciding between understandability and
complexity. We have noted that this does not happen in New
York and we will return to that subject again. In my own view, a
better argument against a statutory mandate is the lawyers’ unfor-
tunate use of precedent. We do not yet know the best form of
language and we probably should encourage a period of experi-
mentation until we do. Statutes tend to freeze the law. Judges
interpret them in cases and a library of what is legal and what
illegal rapidly develops. Plain English, required by statute, thus
risks becoming a new form of expression that, as interpreted by
the courts, can be as mechanical and unyielding as the language it
replaced. One would hate to see a good idea perverted in this
manner.

Another argument against the statutes is the general argument
for freedom from law. There is a sense that business is over-
regulated. We have come to believe that less law is better law.
We must not forget that the first great strides in the plain English
movement were achieved largely in the absence of controlling
law. It would be ironic if tighter regulation resulted from the
intelligent use of freedom. I will not cast my ballot in this dispute,
but rather pass to the next question: if there should be statute,
what form should it take?

A Statutory Approach

We will discuss three aspects of possible plain English legisla-
tion: language standards, government intervention and penalties.
As we shall see, the three are interrelated. An understanding of
that interrelationship and a balancing of the three elements may
be the keys to a workable plain English statute.

As to standards, they basically divide into two types. First, best
exemplified by the New York plain English law, is the so-called
“subjective’” standard. This consists of words with essentially
vague meanings that may be interpreted differently by different
people in different situations. In addition to the New York words
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(clear, coherent, common, everyday), other statutes and draft
bills use a series of other descriptive words: readable, laymen’s
English, reasonable men shall be able to understand, without any
need for interpretation, easily understandable, calculated to
promote understanding.

As we have already suggested, probably the most vehement
opposition of the Bar to plain English legislation was based upon
the use of standards such as these. It struck me as strange that
lawyers had apparently forgotten the myriad uses of terms like
these throughout the statutes and cases that comprise the
common law. The law of torts is based upon the concept of
“reasonable” behavior. The securities laws impose the duty of
“material” disclosure. Pleadings require ‘“sufficiency” and
evidence “relevance’. The use of these words in fundamental law
has resulted in the development of techniques for their applica-
tion. The competent lawyer is trained in analyzing the objectives
of a statute or the principles of a case and using them to give
meaning and application to vague words in specific situations.
One wonders whether the problems of the objecting Bar may not
have had other roots.

In contrast to the New York approach are the so-called
“objective’” standards. Through other disciplines and for other
purposes, a series of language tests have been devised to analyze
the complexity of language mathematically. Some 75 reputable
tests exist.?0 The most famous of these is the Flesch Reading Ease
Test devised by Dr. Rudolph Flesch (incidentally, one of the
consultants on the original Citibank promissory note).?! The test
extracts a representative sample from the text to be measured and
computes the number of words in a typical sentence. Through a
relatively simple formula, it reduces this to a number between
zero, representing the most difficult form of expression, to 100,
representing the easiest. A score of 85 for example, means that
the text is very easy; 15 represents great difficulty. Most of the
insurance statutes already referred to incorporate the Flesch test
as a standard and typically require a reading score of between 40
and 60.

Other tests use other ingredients of the text. Some are based

2 G. A. Klare, The Measurement of Readability (lowa State University Press, 1963), and
“Assessing Readability”’, 1 Reading Research Q. 63 (1974-5).
21 R, Flesch, The Art of Readable Writing (Harper & Row, 1949).



