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current, individualized assessment, which compares claimants'
functional capacity and the existence of jobs they can actually per-
form in light of their age, education and work experience, 168 the
Plan suggests adoption of a single "baseline of occupational de-
mands" against which all (except those nearing full retirement age)
would be measured. 169 If this proposal were adopted and applied,
advocates conclude that thousands of current recipients of SSI
would be found "not disabled."

Similarly, in determining children's disability, the Plan proposes
substantive changes, although it accepts as given both the current
statutory definition of disability (a child is disabled "if he suffers
from any medically determinable physical or mental impairment of
comparable severity [to an adult]") 170 and the Supreme Court's in-
terpretation of the relevant statutory language in Sullivan v. Zeb-
ley. 17 1 The Plan proposes, however, both to use an Index of
Disabling Impairments to determine medical eligibility, and to cre-
ate a standardized instrument to measure a child's functional abil-
ity as objectively as possible. 72 These changes would be put off
until the use of such instruments had been tested for adults.173

There are several reasons not to disturb the present children's
disability methodology as part of the Reengineering Plan. A panel
appointed by Congress is currently preparing a report on children's
disability.174 Any change in the process should at least await this
report expected to be issued in November 1995. Further, a panel
of experts overhauled the children's disability process in the wake

168. 20 C.F.R. pt. 404 subpt. P, app. 2 (1994) (the "Grids").
169. 59 Fed. Reg. 47,911-14 (1994).
170. 42 U.S.C. §§ 416(i), 423(d)(1)(A), 1382c(a)(3)(A). If enacted into law, the Per-

sonal Responsibility Act, H.R. 4, would modify this definition. See infra discussion at
part IV.

171. 493 U.S. 521 (1990). As noted infra note 197, the Personal Responsibility Act
proposes to overturn the Zebley decision by eliminating the requirement that SSA
consider the effects of children's impairments on their functional ability. Under the
proposed legislation, children will be found disabled only if their condition is de-
scribed in the Index of Disabling Impairments.

172. 59 Fed. Reg. 47,915 (1994).
173. Id.
174. In 1994, Congress directed the Secretary to appoint a 9-15 member commis-

sion to study the effect of the current definition of disability for children under 18,
federal health care, vouchers, rehabilitation, trusts, and the effects of the current pro-
gram on families. Pub. L. No. 103-296, § 202 (1994). The National Comm'n on Child-
hood Disability, 801 Pennsylvania Ave. NW, Suite 625, Washington, DC, phone: (202)
272-2228, is holding hearings throughout the United States from March through June
1995 in preparation for its report, due in November 1995.
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of Sullivan v. Zebley175 four years ago. The Plan does not explain
why SSA should rethink this process so soon. 1 76 Although the me-
dia has carried stories critical of SSA for awarding benefits to
growing numbers of "undeserving" children, 77 some advocates
maintain that the growth of beneficiaries in this category since 1990
largely reflects the agency's improper denial of benefits until the
Supreme Court mandated compliance with the Social Security Act.
SSA's own empirical studies demonstrate the gap between reality
and anecdote. For example, the perception that large numbers of
children are coached by adults to present fraudulent information
about their functioning was not supported by data in an SSA
study.178 The Government Accounting Office recently acknowl-
edged that there is "limited empirical data" but "widespread media
reports [that] have weakened the public confidence in the int.egrity
of the SSI program. ''1 79

Although advocates should be watchful as SSA considers
changes in methodology, they should not be inflexible about
change if they are to help solve their clients' most pressing con-
cern-delay in decision-making. Advocates must be willing to dis-
cuss changes in the procedure and substance of the methodology
that will enable fewer SSA staff to reach correct decisions more
quickly than SSA can today. The reengineering process offers ad-
vocates an opportunity to suggest systems that better effectuate
Congress's intent to.assess a claimant's functional capacity in light
of the factors of age, work experience, education and limitations
resulting from their disabilities.

175. 493 U.S. 521 (1990). See generally Julie A. Clark, Determining Disability for
Children: Implementation of Sullivan v. Zebley, 25 CLEARINGHOUSE REv. 246 (1991);
THE ADVOCATE'S GUIDE TO SSI FOR CHILDREN (1992 & 1994 Supp.), published by
Judge David L. Bazelon Center for Mental Health Law, 1101 15th St. NW, Suite 1212,
Washington, D.C. 20005.

176. SSA reassessed the factual validity of the Grids in 1992 and concluded that
they remain valid. 57 Fed. Reg. 43,005; see also Diller testimony, supra note 105, at
42.

177. See, e.g., John B. O'Donnell & Jim Haner, America's most wanted welfare plan
[sic], BALTIMORE SUN, Jan. 22, 1995, at 1A.

178. A case-by-case review by SSA of 617 childrens' cases with diagnoses that are
suspected to be "faked" most often found only thirteen instances of possible coaching
or malingering. SSA, FINDINGS FROM THE STUDY OF TITLE XVI CHILDHOOD DISA-
BILITY CLAIMS ii (1994). SSA had granted benefits in only three of the thirteen cases.
Id.

179. GAO, FEDERAL DISABILITY PROGRAMS FACE MAJOR ISSUES, supra note 26,
at 10-11. Perceptions based on anecdotal evidence are influencing the Republican
House of Representatives, as recent legislation attests. See infra discussion at part
IV.D.
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G. Ethics Rules

The Reengineering Plan proposes to create a code of profes-
sional conduct, providing for sanctions against representatives, 80

including suspension and disqualification.' 8' It would be more ac-
curate to say "revise a code" because current regulations provide
some guidance in these areas. 1 SSA predicts that such standards
will be implemented in the very near term.183 The Task Team cir-
culated a first draft for comments in February 1995 and plans to
circulate revised drafts before SSA issues a Notice of Proposed
Rulemaking in June 1995.184 The first draft was flawed by lack of
clarity as to its purpose, and by overbroad language. For example,
it proposed incorporating the attorney's Model Rules of Profes-
sional Conduct by reference, but then imposed responsibilities,
such as supplying evidence adverse to one's client, that are in direct
conflict with the Rules.

The ethics questions raised by social security representation are
complex and inadequately explored. 185 Advocates should pay at-
tention to the development of these rules. While the goal of
promulgating rules that ensure that representatives are qualified,
adequately represent their clients and are accountable for miscon-
duct 186 are worthy, other goals, such as a duty to develop the rec-
ord fully, are questionable. 187 In any case, the language of the rules
deserves close review.

180. See Pub. L. No. 103-296, § 206 (1994) (civil money penalties for knowingly
making or omitting any material fact in disability determinations). See Robert E.
Rains, The Advocate's Conflicting Obligations Vis-a-Vis Adverse Medical Evidence in
Social Security Proceedings, 1995 B.Y.U. L. REV. 99 (discussing this provision in con-
text of attorney's ethical dilemma caused by knowledge or possession of adverse
evidence).

181. 59 Fed. Reg. 47,921 (1994). SSA hopes its "user-friendly new process" will
make it more realistic for claimants to proceed without representation, since many
resent having to pay up to 25% (a maximum of $4000) of retroactive benefits they
may be awarded to their representatives as the Social Security Act now permits.

182. 20 C.F.R. §§ 404.1720, 45; 416.1540, 45.
183. IMPLEMENTATION PLAN, supra note 36, at 13 (fiscal years 1995-96).
184. NOSSCR, 16 Soc. SECURrrY FORUM 1 (Dec. 1994). The letter of agreement

between the reengineering office and the Office of Hearings and Appeals states three
objectives for the rules: assuring qualified representatives for all claimants; defining
SSA's expectations and responsibility to work with claimants to develop the record;
and establishing a code of professional conduct with sanctions. Id

185. For analysis of sources of attorneys' conflicting ethical obligations, see Rains,
supra note 180, at 105-29.

186. Id.
187. Advocates should be attentive to the ramifications of a statement that it is a

claimant's representative's duty to develop the record fully. This has always been the
responsibility of the agency-and is of considerable importance in the case of unrep-
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In sum, the Reengineering Plan contains many suggestions that
are responsive to the identified need for procedural reform. Many
of the proposals, such as improvements in the initial application
stage and elimination of the Reconsideration stage in the appeal
process, have been recommended by scholars and practitioners for
years. Other ideas have less of a pedigree, but are worthy of seri-
ous consideration by concerned advocates. The Social Security
Administration, with the active participation of claimants' advo-
cates, should be encouraged to "reengineer" the disability determi-
nation process so that it costs less, works more quickly, and reaches
correct decisions the first time. Advocates should contact SSA to
insist that it act on its commitment to open communication about
its process. 188 Advocates should ask to meet with a "task team"
assigned to develop further planning in the various substantive and
procedural aspects of the proposed reengineered disability deter-
mination process, or ask for regular meetings in the various SSA
regions.

189

IV. The 104th Congress and the Supplemental Security
Income Program

The Republican-controlled House of Representatives opened
the 104th Congress with a focus on reducing welfare spending. As
introduced in the House of Representatives, the Personal Respon-
sibility Act' 90 would have ended SSI as an entitlement program,' 9'

resented claimants. The Plan also proposes that claimants take an active role in ob-
taining record evidence but states that SSA will retain ultimate responsibility for
development of claims for unrepresented claimants. 59 Fed. Reg. 47,909-10 (1994).
In particular, the Plan shifts to the representative, or claimant when able to do so,
"the primary burden of compiling an evidentiary record" at the hearing level. Id. at
47,917.

188. Id. at 47,920.
189. The Director of the Disability Process Redesign Team is Chuck A. Jones, for-

merly Director of the Michigan Disability Determination Service. His address is SSA,
929 Altmeyer Bldg., 6401 Security Blvd., Baltimore, MD 21235, phone: (410) 966-
8255, FAX: (410) 966-9884. Ethel Zelenske, Staff Attorney at the National Senior
Citizens Law Center, has urged Mr. Jones to put such processes in place so that advo-
cates can keep their constituencies informed, as well as share their "wealth of substan-
tive and practical knowledge about the disability process" with the redesign task
teams. Letter from Ethel Zelenske, Staff Attorney, Nat'l Sr. Citizens L. Center, to
Chuck A. Jones (Oct. 28, 1994) (on file with author).

190. H.R. 4, 104th Cong., 1st Sess. (1995), is the Republican welfare reform bill
promised in the Contract With America, supra note 27.

191. H.R. 4 § 302(2) (terminating the SSI as an entitlement program effective Octo-
ber 1, 1995); §§ 301 (a)(1), (2)(B), (b)(2) (capping federal expenditures for the pro-
gram at fiscal year 1995 levels with limited adjustments for inflation and the change in
the poverty population). The inflator "shall be the percentage change in the Implicit
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a possibility that had not been mentioned in the Contract With
America. The bill reported out of the House Ways and Means
Committee"9z and the final version of H.R. 4 enacted by the House
of Representatives on March 24, 1995, did not terminate SSI, but
did cap benefits for children and also restricted the SSI eligibility of
three groups: legal aliens, drug and alcohol-disabled persons, and
disabled children.

Whether the Senate will concur in these major substantive
changes in the SSI disability program is unclear as this, Article goes
to press. Among all legal aliens, only new refugees, very elderly
legal residents, and those who serve in the armed forces would re-
main eligible for SSI if H.R. 4 is enacted. 193 Among all who are
disabled because of drug addiction or alcoholism, only those for
whom drug addiction or alcoholism is not "a contributing factor

Gross Domestic Product deflator published by the Department of Commerce for the
most recently available fiscal year over the preceding fiscal year." Id. at
§ 301(a)(2)(A). The change in poverty population was defined as "the percentage by
which the number of poor people in the United States in the most recent fiscal year
for which data are available from the annual report on poverty published by the Bu-
reau of the Census differs from the number of poor people in the preceding fiscal
year, as computed by the Congressional Budget Office during January of the calendar
year in which the fiscal year subject to the restriction begins." Id. at § 301(a)(2)(B).

Putting aside the drafting deficiencies of this definition, the fact is that there is no
necessary correlation between the number of poor people in the United States and
the number of disabled poor people. Furthermore, many eligible persons are not re-
ceiving SSI. The Social Security Administration has encouraged numerous outreach
projects in recent years because there are so many eligible persons-from low birth
weight babies to the elderly-who have not applied for the program because of vari-
ous barriers.

192. On March 7, 1995, the House Committee on Ways and Means reported out
H.R. 1157, the "Welfare Transformation Act of 1995," a variant of the Personal Re-
sponsibility Act. Title IV addressed SSI; Title III restricted welfare for aliens. These
titles were incorporated in the final version of H.R. 4.

193. H.R. 4, 104th Cong., 1st Sess. § 403 (a)(1)-(5) (Mar. 24, 1995) (with exceptions,
legal aliens ineligible for SSI, Medicaid, food stamps, temporary assistance for needy
families and Title XX social services block grant programs). Excepted are refugees
for five years after arrival in the United States; lawful permanent residents over age
seventy-five who have been resident in the United States for at least five years; uni-
formed services members, honorably discharged veterans, and their spouses and de-
pendent children; and lawful permanent residents whose physical, developmental, or
mental impairment render them unable to comply with naturalization requirements.
Id. at §§ 403(b)(1)-(3), (6). Legal aliens on the date of enactment remain eligible for
the programs for one year. Id. at § 403(b)(5).
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material to the Commissioner's determination that the individual is
disabled"' 94 would be eligible for SSI. 195

The House bill that was sent to the Senate in late March also
proposed transformative changes in the federal disability program
for poor children. 96 It would amend the 1972 definition of child-
hood disability in Title XVI (SSI) to eliminate the language the
Supreme Court has interpreted as requiring individualized func-
tional assessments for disabled children. 97 Children would be dis-
abled only if they meet the financial-eligibility requirements for
SSI and have a medically-determinable physical or mental impair-
ment or combination of impairments included in the Listings of
Impairments. 98 One estimate considered by the legislators is that
the House proposal would eliminate 224,000 of 890,000 children
from SSI soon after enactment. 199

The House bill also would eliminate cash benefits to disabled
children, except to those who currently receive them and to those
who are institutionalized or who require "personal assistance" to
remain at home.2 ° This would create the anomaly that among all
poor children, only the disabled poor child would be ineligible for

194. H.R. 4 § 601(a)(1). Under current regulations, drug addiction or alcoholism is
"material" when the individual would not be found disabled if drug or alcohol use
were to stop. 20 C.F.R. § 404.1535(b)(1), § 416.935(b)(1) (interim final rules enacted
Feb. 10, 1995, effective Mar. 1, 1995, pursuant to Pub. L. No. 103-296, supra note 32).

195. Public Law No. 103-296, enacted by the preceding Congress, limited disability
benefits based on drug addiction and alcoholism to thirty-six months in a lifetime,
required treatment and suspension of benefits for those who do not comply with
treatment and required representative payees rather than direct payment to the dis-
abled person. See generally Ethel Zelenske, The Social Security Reform Act of 1994,
28 CLEARINGHOUSE REv. 897 (1994). The House bill sent to the Senate Mar. 29, 1995
would totally eliminate disability benefits to this subgroup. The bill, however, would
provide funding for public health treatment, medication development, and capacity
expansion through formula grants to states that apply. H.R. 4 § 601(d).

196. H.R. 4 § 602 ("Supplemental Security Income Benefits for Disabled
Children").

197. Section 602(a)(1)(D) of H.R. 4 would strike the following language: "(or, in
the case of an individual under the age of 18, if he suffers from any medically determi-
nable physical or mental impairment of comparable severity [to an adult])."

198. Id. at § 602(a)(1)(E). H.R. 4 requires the Commissioner to report to Congress
annually on necessary revisions to the Listings. Id. The Listings are discussed supra
at part III.

199. Spencer Rich, GOP Plan for Disabled Children Draws Fire, WASH. POST, Feb.
25, 1995, at A12 (citing House Ways & Means Comm. welfare aide). H.R. 4 would
require SSA to notify within a month of enactment all the children whose eligibility
for cash payments will terminate. H.R. 4 § 602(a)(1)(E)(iii)(2).

200. H.R. 4 § 602(a)(1)(E)(III)(aa)-(bb). "Personal assistance" means the child
needs hands-on or stand-by help for administering medical treatment or for eating,
toileting, dressing, bathing, and transferring. Id. at § (E)(iii).
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cash benefits.2"1 Instead of cash, beginning in fiscal year 1997, al-
most all disabled children would receive vouchers redeemable for
medical and nonmedical services "designed to meet (or assist in
meeting) the unique needs of qualifying children that arise from
physical or mental impairments. ' 20 2 States would not be able to
give cash to these disabled children even if they wished to do so.2 0

3

The money for services would come from a federal block grant
available to states that apply for funds. Under the grants, the
states would have discretion to decide which authorized services to
provide, who among qualifying children in the state will receive the
services, how many services to provide any child, and how long the
services should last.2°

These proposals raise several questions. Fundamentally, they
raise the question whether the government should provide subsis-
tence funds to totally disabled persons. If so, should SSI remain a
federal program and should it remain an entitlement program,
rather than a program in which the federal government provides
block grants to the states in a fixed amount, while or while out
regulating how that money is spent. Further, the proposals raise
the question whether limiting benefits available to certain sub-
groups-legal aliens, substance abusers, children-is good public
policy. Finally, in light of the foregoing discussion of the ways in
which the social security disability determination process needs to
be changed, the legislative proposals raise the question of respon-
siveness to these identified problems and need for procedural
reform.

A. Governments Should Provide Subsistence Benefits for the
Disabled

Saving money by eliminating subsistence benefits to the disabled
is unacceptable to voters, as evidenced by recent state initiatives in
welfare reform. In October 1991, the State of Michigan eliminated
its state program for General Public Assistance ("GPA"), which
paid cash benefits and provided Medicaid to the unemployed and

201. Children who are receiving SSI are not eligible for AFDC. H.R. 4 states that a
"qualifying child" shall be considered to be an SSI recipient, and therefore eligible to
receive Medicaid, even if the child is not receiving any SSI block grant services. Id. at
§ 1645(b)(2).

202. Id. at § 1644.
203. Id.
204. Id. at § 1643(1)-(3).
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poor, including the disabled.20 5 Although Michigan purged some
82,000 people from the GPA rolls overnight, 206 it concluded that it
could not justify eliminating benefits for the severely disabled. It
therefore created a new entitlements program-the State Disabil-
ity Assistance program ("SDA")-for this population, continuing
Medicaid and a small monthly stipend.20 7 Maryland also scaled
back its General Public Assistance program in 1992, but retained a
renamed component, the Disability and Assistance Loan Program
("DALP"), providing $157/month loans and outpatient medical
care to disabled persons, primarily to bridge the gap while an SSI
application is in process.20 8 The District of Columbia retained an
entitlement program for the totally disabled when it eliminated the
temporarily incapacitated from its General Public Assistance rolls
in July 1991.209 In short, even in the worst of times, governments
maintain programs for the some of disabled.

B. SSI Should Be Retained as a Federal Entitlement Program

SSI should remain a federally-funded and federally-administered
program. Congress has already experimented with block grants to
the states and the experiment did not work, thus creating the in-
centive to establish a uniform federal program in 1972. Prior to the
1972 SSI enabling legislation, Congress gave states matching grants
to encourage them to adopt means-tested support programs for the
elderly, blind and disabled. The result was "1300 separate state
and local programs with differing eligibility requirements and pay-
ment levels, including some with very low benefit amounts. Other
programs had specific eligibility requirements that discouraged

205. Telephone Interview with Clifford Weisberg, Esq., Center for Social Security
Rights, in Southfield, Michigan (Jan. 9, 1995).

206. Id.
207. Id. The monthly SDA stipend is $246. Even with SDA, 25% of the former

recipients of public assistance became homeless within a year, according to a 1992
University of Michigan study. Terry M. Neal, Welfare Program for Disabled Big Tar-
get of Glendening's Ax, WASH. POST, Jan. 30, 1995, at B1, B5.

208. Neal, supra note 207, at B5. The new Democratic Governor, Parris Glenden-
ing, proposed eliminating DALP as a "$48 million Maryland-only welfare program...
we can no longer afford." Id. DALP serves 21,000 Marylanders; supporters estimate
that elimination of DALP would put a minimum of 5500 disabled people on the
street. Id. (citing Jeff Singer, Baltimore Health Care for the Homeless).

209. D.C. CODE ANN. § 3-205.42a (1994). The District adopted disability standards
identical to the SSA's. Id. at § 3-205.42(2) (1994). Again, the program is intended to
supply interim aid while the disabled person applies for SSI. Recipients sign Interim
Assistance Agreements with the District that they will repay the District for any peri-
ods of duplicate benefits when they receive their SSI lump sum back awards.
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needy persons from seeking assistance. ' 210 Congress replaced this
hodgepodge with a uniform federal program that would guarantee
an income floor to impoverished elderly and disabled people who
met a uniform standard, as well as support recipients in rehabilita-
tion and help them to return to the workforce. By coordinating the
SSI program with Title II Social Security, Medicaid and food pro-
grams, the federally-administered program was more efficient and
cheaper than 1300 separate state programs.

Capping expenditures in a program that already provides sup-
port at only 75% of the poverty guidelines would mean that gov-
ernment is prepared to watch a great many citizens slip further into
destitution. Further, setting a cap based on current funding ignores
the fact that vast numbers of currently eligible impoverished peo-
ple have not applied for benefits and are not now enrolled in the
SSI program. Government cannot predict how many persons will
be unable to support themselves in a given year because of their
disabilities. Nor can government or individuals control the dis-
abled person's place in line to receive a limited number of awards.
If they meet the criteria for benefits, the disabled who apply after
funds are expended are as deserving and as needy as those who
applied first. Therefore, neither funding caps on a federally-admin-
istered program nor block grants to the states makes sense or is
fair. 21

1 The proposal to limit children's SSI to vouchers for serv-
ices, but with no assurance that any particular qualifying child will
receive services, supports this contention.

Proponents of returning welfare to the states do not cite any evi-
dence to show that history will not simply repeat itself, and that
once again the nation would have a fragmented and unfair re-
sponse to the needs of the most vulnerable. One notion behind the

210. Statement of Ethel Zelenske, Staff Att'y, Nat'l Sr. Citizens Law Center,
Before the Subcomm. on Human Resources, Comm. on Ways & Means, U.S. House
of Representatives at 2 (Jan. 17, 1995) (citing Trout & Mattson, A 10-Year Review of
the Supplemental Security Income Program, 47 Soc. SECURITY BULL. 3 (Jan. 1984)).

211. As introduced in the House, The Personal Responsibility Act capped federal
spending for the entire SSI program; as enacted by the House on March 24th, only the
children's disability program would be capped and responsibility for dispensing bene-
fits transferred to the states as a block grant program. H.R. 4 § 602(b). At the Janu-
ary meeting of the National Governors' Association, a bipartisan working group of
governors introduced a proposal to allow states to choose between retaining the cur-
rent federally-guaranteed entitlements programs, but with guarantees of additional
flexibility to the states, or receiving federal block grants. A group of Republican gov-
ernors favored instructing Congress to end entitlements in favor of block grants. The
governors were unable to reach agreement on a position. Judith Havemann & Dan
Balz, Governors Seek Common Ground on Welfare Reform, WASH. POST, Jan. 31,
1995, at A4.
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proposals is "to create a kind of welfare reform marketplace,
where states compete to develop the most efficient and innovative
program and have the flexibility to design welfare policies to their
own requirements. '212 The result, however, may not be creative
experimentation, but more likely "a race to the bottom. ' 213 The
National Governors' Association has criticized the House legisla-
tion precisely because it does not, in fact, promote state flexibility,
but imposes "prescriptive federal standards" and "represent[s] a
substantial and unacceptable cost shift to states. 214

C. Funds Should Go to the Disabled, Not to Creating New
State Infrastructures

One of the primary selling points for federalizing welfare for the
disabled, aged and blind in 1972 was that the SSA would assume
100% of the burden of administering the program.215 Today, states
are largely out of the business of determining disability. Shifting
responsibility for SSI to the states would result in increased, costly
state and local bureaucracy, draining scarce dollars from the people
the program is intended to help.216 The House version of the Per-
sonal Responsibility Act narrowly avoided transferring the entire
SSI program to the states. If such a transfer were to take place,
taxpayers would bear a double burden to maintain two infrastruc-

212. Malcolm Gladwell, Remaking Welfare: In States' Experiments, a Cutting Con-.
test, WASH. POST, Mar. 10, 1995, at Al, A4.

213. Id. at A4 (quoting Paul Peterson, Harvard Univ.). Peterson notes that eco-
nomic theory does not support the notion that state experiments with' redistributive
policy will result in beneficial competition, because "the efficient way to keep costs
down is to keep the poor from coming into your state. What you have then is a race
to the bottom." Id.

214. Letter from Governors Dean, Thompson, Carper, Engler, Carnahan and Carl-
son on behalf of the National Governors' Ass'n to Representative Bill Archer, Chair,
House Comm. on Ways & Means at 1-2, 4 (Feb. 23, 1995) (on file with author).

215. See Conference Report on H.R. 1, Social Security Act Amendment, CONG.
REC. H36,914, 16-17 (Oct. 17, 1972). Although the medical determination of disabil-
ity is made by state agencies, SSA pays 100% of the costs of these agencies and
furnishes 100% of the administrative structure for their work.

216. Studies of states that have passed welfare reform measures show that the pro-
grains are, indeed, saving states millions of dollars, but that administrative costs have
soared. Judith Havemann, Red Tape May Snarl Turnover of Welfare, WASH. POST,
Mar. 20, 1995, at A4 (citing study by Lawrence M. Mead, Visiting Prof., Woodrow
Wilson Sch. of Int'l Affairs, Princeton Univ., showing that Wisconsin administrative
costs have risen by 72% since welfare reform, while direct payments to clients have
fallen; citing also Michigan figures showing the state spent $46 million more on ad-
ministration in 1994, after terminating state welfare, than in previous year, but overall
saved money); see also Editorial, More Overkill on Welfare Reform, WASH. POST, Feb.
16, 1995, at A22 (opposing proposal to reduce and limit cash grants in favor of
voucher system with high level of government involvement).
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tures-a federal agency to determine disability claims under Title
II of the Social Security Act, and a state agency to determine disa-
bility claims for poor people not covered by the Act.z17 Currently,
the federal government bears all the costs and burdens of disability
determination under both programs.

There is a near-total absence of an infrastructure in the states to
administer block grant disability programs in place of the existing
SSA program. In the District of Columbia, for example, which has
maintained a General Public Assistance program for the totally
and permanently disabled, largely as a transition program to assist
people while they wind their way through the tortuous SSI process,
the District employs only two medical examiners to evaluate disa-
bility and Medicaid claims and only one hearing officer to deter-
mine appeals. 18 If the approximately 16,000 D.C. residents now
receiving SSI disability payments219 and their successors 220 sud-
denly became the responsibility of the District, the District would
have to increase its welfare infrastructure and attendant costs dra-
matically. The same would be true in other states.221

But even if Congress does not effect a wholesale transfer of SSI
to the states, the House-enacted bill does transfer responsibility
and discretion to the states to administer a voucher program for
disability-related services to children. This would require states to
set up bureaucracies to identify relevant services, process applica-
tions from children to have access to services, monitor whether all
other sources have been exhausted before providing a service, and
adjudicate which children should receive a service, from whom,
and for how long. All these decisions are now made by families
who use the cash benefits they receive to meet the priorities they
identify, whether it is food and shelter, or a motorized wheelchair,
or a home health aide, or a contractor to install ramp access to the
child's home. If states are forced to assume these duties, far too

217. The federal government would have to keep its infrastructure intact because of
its responsibility to insured workers who file for benefits under Title II when they
become disabled. Giving disability welfare back to the states means that the taxpay-
ers will pay for two, instead of one, administrative infrastructure.

218. Interview with Holloway Wooten, Chief, D.C. Office of Fair Hearings (Feb. 1,
1995).

219. The most recent statistical report states that 15,805 D.C. residents received.SSI
disability payments in June 1994. 57 Soc. SECURITY BULL. 129, tbl. 2.A9 (Fall 1994).

220. In 1993, SSA awarded SSI benefits to 2082 disabled adults and 535 disabled
children in the District of Columbia. Soc. SECURITY BULL., ANNUAL STATISTICAL
SUPPLEMENT 1994, tbl. 7.B9.

221. See 57 Soc. SECURITY BULL. (Fall 1994) and Soc. SECURITY BULL., ANNUAL
STATISTICAL SUPPLEMENT 1994 for state-by-state data.
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many dollars will go into creating a bureaucracy, rather than to
assisting children. Delays and unfairness seem inevitable. The
House bill is unlikely to foster state experimentation, since the
block grants are hedged with so many restrictions.

D. Limiting Benefits to Particular Groups at This ime Is Poor
Public Policy222

Children would not seem a likely target for cutting welfare
spending, but the dramatic rise in numbers of children receiving
SSI in recent years has drawn Congressional attention.223 Thus, the
103rd Congress appointed a Commission on Childhood Disability
to study and make recommendations on the appropriateness of
changing the current children's SSI program.224 The Chairman of
the House Ways and Means Committee also asked a prestigious
nonprofit group to research and report on more general questions
of disability policy. 225 H.R. 4, however, would preempt those
processes.

The policy choice to end cash benefits to children was based on
an interest in reducing federal spending, and on anecdotal evidence
of "coaching" resulting in awards of benefits to undeserving chil-
dren (sometimes several children in a family).226 The notion that
impoverished families with the added responsibilities of caring for
a disabled child do not need cash for food, shelter and clothing
seems ludicrous; nevertheless, the proposal passed the House of
Representatives, and therefore must be taken seriously. Even if

222. The issues and public policy questions regarding government's role in
providing subsistence benefits differ for each of the groups of persons-children,
substance abusers and legal aliens-identified by the House bill. A variety of voices
oppose and defend the limitations. The testimony at Congressional hearings is a good
starting place for the reader who wishes to explore the issues further. A full
discussion is beyond the scope of this Article.

223. H.R. REP. No. 81, 104th Cong., 1st Sess. pt. 1 at 49 (The Welfare Transforma-
tion Act of 1995, H.R. 1157) (Mar. 15, 1995) (noting that the number of children on
SSI grew from 300,000 to 900,000 between 1989 and 1994, that spending increased
from $1.2 billion to $4 billion and that "[t]he SSI program is out of control").

224. Commission on Childhood Disability, supra note 174.
225. NASI, supra note 17.
226. H.R. REP. No. 81, supra note 223, at 49 (noting testimony that cash payments

induce some families with children who are not severely disabled to apply for SSI, and
further noting "reports of 'coaching' on the part of parents and generally broadened
eligibility criteria resulting in a program characterized by explosive growth in enroll-
ment and also mounting costs to taxpayers"). GAO, however, testified recently that
there was "limited empirical data" on either coaching or children's disability fraud,
but that "widespread media reports have weakened public confidence in the integrity
of the SSI program." Testimony of Jane L. Ross, Director, GAO Income Security
Issues, Before the Senate Special Committee on Aging at 10-11 (Mar. 2, 1995).
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the concerns that prompted the proposal were accurate, the re-
sponse is overbroad. Rather than terminating cash benefits to all
disabled children, Congress should enact two more narrowly tai-
lored responses. First, identify and punish those who defraud the
government. Second, amend the Social Security Act to provide for
a graduated benefit to families where more than one child is dis-
abled. The latter makes sense because subsistence benefits cover
costs, such as rent, that are shared among family members.

State governments are rightly concerned about the House bill.
The National Governors' Association, which opposes the House
bill's prohibitions on paying cash benefits to children, legal aliens
and substance abusers, has framed another line of public policy
argument focusing on the substantial cost shift from the federal to
the state governments. 227 The Governors' Association notes that
states would remain legally responsible to make their services
available to legal immigrants, whether or not the federal govern-
ment eliminates their eligibility for SSI. Furthermore, if large
numbers of persons are eliminated from SSI, as they would be
under the House bill, then the need for aid from the proposed
block grant programs to assist needy families with dependent chil-
dren will grow exponentially at the very time that funds for AFDC
would be capped. The Governors therefore urged Congress to
keep the children's SSI program intact, at least until it receives the
report of the Commission on Childhood Disability.228 The Gover-
nors also urged Congress not to re-legislate in the area of drug
abuse and alcoholism, but rather to allow the 103rd Congress's
amendments to be implemented.229

One would expect the Governors' Association opposition to as-
pects of the Personal Responsibility Act to be effective. One
would also expect the Senate to resist the House proposal on the
ground that "reforms" such as eliminating cash benefits for chil-
dren do not have a reasoned, empirically sound basis, and that pro-
posals of this magnitude should await the reports and
recommendations of Congressionally-appointed groups which are
due to report to Congress before the close of 1995.

227. Nat'l Governors Ass'n Letter, supra note 214, at 4.
228. Id. at 4.
229. Id. at 5. See supra notes 194-95.
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E. Current Legislative Proposals Ignore the Identified Need for
Procedural Reform

The various versions of the Personal Responsibility Act not only
ignore the history surrounding the enactment of SSI in 1972, but
also ignore the studies and proposals for reform that are ripe for
implementation. The bills do, indeed, promote the primary one-
line goal stated in the Contract With America: cut welfare spend-
ing. That approach, however, eliminates responsibility for social
service, rather than, as the Social Security Administration pro-
poses, providing a humane and critically important social service
more efficiently.

Thus, the legislative proposals would "reform" welfare only in
the sense that they would limit it, terminating benefits for many
and diminishing the financial support for children. The legislation
would cause more disabled people to slip further into poverty. To
the extent that parts of the SSI program are turned over to the
states, the legislation would require new state infrastructures.
These results are not in the public interest. Although the disability
determination process clearly needs reform, the Supplemental Se-
curity Income- program should survive the Contract With America.

V. Conclusion

Disabled persons who are without resources are caught in cross
currents. National policy, embodied most recently in the Ameri-
cans with Disabilities Act, mandates a society that accommodates
the disabled in the workplace. So far, however, national policy
does not ensure health care for all. Medical insurance is only guar-
anteed for working-age persons when they are unable to work be-
cause of their disabilities. On account of this limitation,
government can be said to provide an incentive for disabled per-
sons in need of health care to take themselves out of the work
force. If Congress truly wants to encourage work over welfare, and
wants to reduce the costs of the SSI program, it would do well to
turn its attention first to the complex interrelationships that health
insurance and other factors bear to disability and self-sufficiency.

The inevitable consequences of precipitously dismantling the SSI
program are increased individual suffering and social costs. This
Article has argued that Supplemental Security Income should re-
main a federal entitlement program, and that procedural reform
should move forward, prior to Congress's or the SSA implementa-
tion of massive substantive changes in the disability program. The
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agency's comprehensive plan for procedural reform promises to
remedy many of the egregious program deficiencies that currently
characterize the vast enterprise of disability determination. In
times when the "safety net" was woven out of many programs,
there was less urgency to enroll qualifying individuals in SSI, and
many social and legal services providers were not deeply involved
in legislative and regulatory developments affecting social security,
Supplemental Security Income, and, in particular, the disability de-
termination process. This Article urges a broader participation by
advocates in shaping the debate and crafting solutions to identified
problems. A unified, redesigned, cost-efficient and effective sys-
tem for determining eligibility for federal financial support to very
poor disabled persons is an essential part of our social fabric.


