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0055300“ UNFILED JUDGMENT

o

4\9\ 9 : SUPREME COURT OF THE STATE OF NEw YORK Naw YORK coum'v

[

PRESENT% PAL TEN . |
: Jusuce ‘ : PART _7
] tho Mattonof . ARG ' | 2 .
ROSALIE CUTTING ; 3
hcﬂﬂbmr, ~ INDEX NO. 100553/14
-agalmt- | WL uonou SEG.NO. - 001 _

Fora Judgmont Punuant to tho Provlslom of :
Article 780 :pg Now York leil Practlco

Law and Rtﬂn.

"",”«E‘:‘%ECEUVED

NEW YORK srA‘rgs BOARD OF PAROLE, ARR 07 2015
-The following pppqn,w;m rea&on thls motion by pctltlomr for an order and 1 ¢ GENE% CLER.,‘ sfﬂﬁm . 8 of ;

the Civil Practice Law and Rules. uvmlng. annulllng and setting aside tho decis on' ana T
YorkShtoBoardofParole = R “ i
33 : | paR ggsvnuﬁg' _eaeo
Notice ofr Mouonl Order to Show Cause — Affidavits — Exhibits .. ' e
Amworlng Amdavlu Exhlblu (Memo)
Roplvinq Afﬂdavlh (Rélilv M?.NOL

|
Croos-Motion DYa . No : I
|
|
|

In\thls ‘Article 78 proq:eedmg petitioner Rosalie Cuttmg (Ms Cuttmg or petmoner)
moves, pursuant to CPLR 7803 for an order annulling the October 3, 2013 determination of

res'p.ondgnt New York State Board of Parole (Board or respondent), which denie'q her

application for fel;,‘as_e_'-on paroj‘e and ordering a new hearidg

! On December 30, 2013, Ms. Cutting administratively appealed the Board's adverse
determination to the Dnvnsvon of Parole. As of this date, the Division of Parole has not decided the
admlmstranve appeal. Pursuant to 9 NYCRR 8006. 4(c), where the Division of Parole fails to decide the
administrative appeal within four months, the individual “may deem this administrative femedy to have
been exhausted, and thereupon seek judicial review of the underlying determination from which the
appeal was taken. .In that circumstarice, the Division will not raise the doctrine of exhaustion of
administrative remedy as a defense to such litigation."
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g BACKGROUND E 4
Ms, Cuttrng rs currently servrng an. mdetermrnate sentence.of 25 years to llfe
lmpnsonment at Tacomc Correctronal Facility in Bedford Hills, New York for murder in the
second degree She has been in prison for more than 25 years

A Th_.Und'“rl ln' Off:'n.__

On February 4, 1989 Ms Cutting shot and . krlled Clrve Waldnck (Mr Waldrick), a friend
of her husband She had no pnor cnmmal hlstory Pnor to the cnme Ms Cutting had secretly
borrowed apprOxlmately $11 000 00 lrom Mr Waldnck in order to meet both ordrnary and
extraordlnary household expenses Ms. Cuttrng was the prlmary breadwrnner in the home as
her husband drd not contnbute to household expenses and her salary was not suff crent to
meet the - famlly S needs ln the weeks prior to the shooting; Mr Waldnck began threatemng to
tell Ms. Cuttang s husband about the loans if she dld not pay the money back and although she

was able to repay a small part of the debt, she: could not comé close to repayrng the full amount

r

o e . A g .
| Ms Cuttl'hg h'ad a hi'story of failed marriages that were markedby domestic violence and
psychologlcal abuse Her husband Hudson Cuttmg, the man she was married to when she
commltted the underlylng offense was similarly abusive.: On the day of the underlyrng offense,
Mr. Waldnck once agarn demanded money and threaténed to tell Ms.. Cuttlng s husband about
the loans. Ms Cuttlng, who was terrified that her husband would beat her if he found out,
reacted by shootmg Mr. Waldrrck twice, causing his death. A j jury convicted Ms. Cuttmg of

murder in the second degree and she was sentenced to an indeterminate sentence of 25 years

Iay

to life in pr_lson.

B. Incarceration and Rehabilitation Ll

While in prison, Ms. Cutting worked assiduously on her rehabilitation. It is undisputed |

that she committed no’disclplin.a'ry infractions during her more than 25 years of incarceration
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and, that her COMPAS nsk assessment that is, the llkellhood that she wrll reoffend orbe a
danger to socrety rf released is in the Iowest percentule She took advantage of the educational
opportumtles in. pnson and eamed her GED, a bachelor’s degree magna cum laude, a masters
degree, and she is currently enrolled in a doctoral program In addutrdn she designed and led
programs for fellow pnsoners to help them in their rehabmtatlon efforts she deslgned and
lmplemented a prenatal program for pregnant pnsoners she was»selected to traun dogs for
communrty servrces such as gurdung the blrnd and she part;clpated in programs to knit blankets

.and helmet Ilners for drsabled veterans and aCtlve duty sold;ers She eamed the respect of
both prison staff and her fellow pnsoners and a former parole board chalr In addmon the
judge who sentenced Ms Cuttlng on the underlylng offense mforr‘hed the Board that he was not
opposed to clemency for Ms. Cuttrng (Dignam Afﬁrmatron exhrblt B)

Moreover. whlle mcarcerated Ms Cuttlng developed valuable occupatronal skills as a
clerk in the pnson Famlly Reunlon Program a custot'ner servuce operator wrth the Department
of Motor Vehlcles and as an ammal caretaker (rd) and she had several alternative plans for
hous:ng and employment upon her release. In addition, through the years, Ms. Cutting has
consrstently taken responsrbrlrty and expressed deep regret for her crime.

C. P_a‘rg.lg _Hggn.ng. S

Ms. Cutting; who is currently 69 years old and legally blind in ‘one eye, became eligible
for early parole release in April 2013 by earing a limited credit time allowance (LCTA) because
she had achieved several “significant programmatic accomplishments” and had committed no
disciplinary infractions during her incarceration (see NY Correction Law § 803-b). She first
appeared before the Board for release consideration on April 30, 2013. The Board denied
release on May 2, 201'3 and directed that Ms. Cutting be held until October 2013.

On October'1, 2013, Ms. Cutting appeared at her second parole hearing. The Board
used the hearing pn'marily to question Ms. Cutting about the circumstances and details of her

Page 3 of 9

Printed. /152015



.A. 2 :- . . . l. . g - . Fof *

offense. |ndeed a mere two pages of the 23-page transcnpt mentloned Ms. Cuttrng s efforts
toward rehabrlrtatnon lack of dnscrpllnary hrstory, her Iow COMPAS risk assessment score, and
her release plannmg (Drgnam Afﬁrmatron exhibit A [hereafter Transcnpt] at15). Throughout
the hearing, Ms. Cuttmg took responslbrlrty for her actrbns and attempted to explain that her
crime was motlvated by poor Judgment based on fear of her abuswe husband not by monetary
garn (Transcnpt at 19 21) However in the October 3 2013 decrsron denylng paroie, the Board
focused almost entrrely on the senous nature of Ms Cuttnng s cnme and that rt was
premedrtated (Transcnpt at 27) “While the Board dld refer to Ms Cuttmg s efforts at
rehabrlrtatlon and release planmng ina cursory mannel' rt farled to meanlngfully discuss or
analyze any factor other than the orrme Ms Cuttrng commrtted '
The decrsron states in pertrnentpart
; “After a revuew of the record and mterwew the panel has
determmed that i, released at thrs t,mew thefe is: a eaSonable
probabrlrty that,you would hot Iuve ando,re‘ ain‘at liberty: withou
-again vrolatrng. the law, and your. mleasewould be rncompatrble

"With' the welfare of" sqcral [src] and would so,deprecate the'
senous nature of the cnme asto undermme respect for the law.

.,s

,,,,,

statutory factors ‘have been oonsrdered |nclud|ng your rlsk to.
socrety, rehabnlrtatton efforts and your needs for successful reentry
mto the communrty Your release plans have also been considered,
as well as your COMPAS Rrsk and Needs Assessment and :
sentencrng rnrnutes which are in the' file. .

Your instant offense occurred in 1989 in Broome County in
whrch you shot and kllled the victim. Itis reasonable to conclude
that this was a premedrtated killing which was planned over time
concermng a debt owed to the victim and your concern that the
victim would inform your husband .

In furtherance of the premeditated nature of the crime. you engaged
in a systematic [cover-up), as noted by the trial court, as well as
destruction of evidence.

This panel remains concerned about your callous indifference
to human life in committing a preplanned killing and engaged
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in a course of conduct in domg so (Transcnpt at 26-27)

v

DISCUSSION |
In support of the petition, petitioner argues that the Boards decision was arbitrary and
caprioious and Vlblated 'I'a.wf'ul prooe'dure beoause it gave mpermaSsrble w'ei.'ght to the
seriousness of the Cnme and it failed.to meanlngfully conslder the other requnred statutory
factors. In addrtron Ms Cuttang oontends that the Board vuolated lawful procedure because it

falled to explam lts demal m detauled or nonconclusory terms

,l

In opposltron to the rellef demanded in the petmon, the Board argues that it has broad
drscretlon in deterrmnmg whether to grant parole tﬁat it properly relled on the nature of the
underlymg oﬂense‘ and that the procedures it utlllzed were adecwate

Executlve Law § 259-1 (2)(c)(A) states, in relevant part

: "Drscretronary releaSe on parole shall not ‘be granted merely asa
réward for good' conduot or efficient: performance of dutleé while
: oonﬁned but aftér t:onsldenng if there isa reasonable ‘probabmty

thatyif euch’ inmate is releaged he: wrll lwe and l'el‘naln at Ilberty

3 wuthput lnolag}g the law, and that his release lsrnot»lncompatrble
* With the weifare of $ociety and will not 0. deprecate the. .

seriousn_éss of hls cﬁme asto undermme reepeot for the law 3

L

Executwe Law § 259-| (2)(c)(A) requrres the. Board to consrder the followrng factors in
maknng its release decrsnon |

H( ) the rnstltutlonal record mcludmg program goals and

' accompllshments academic achlevements vocatnonal
educatlon training or work assrgnments therapy and
interdctions with staff and inmates;

(i) performance if any, as a participant in a temporary
- release program;

(iii) release plans including oommumty resources, employment,
education and training and support services available to the
mmate

(vii) the senousness of the offense with due consideration to the
type of sentence, length of sentence and recommendations of

- the sentencing court, the district attorney, the attorney for the
inmate; the presentence probatron report as well as consideration
of any mitigating and aggravating factors, and activities following
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. arrest prior to confi nement and" .

-(viii) -prior cnmmat recOrd utcgudrng the nature and pattern of foenses
adjustment to any. prévious: probatron or paroie supervision and
institutional confi inement.”

“The Parole Qoard performs avery srgnrf cant functron rn determnmng the length of time
which an inmate ‘will spend in pnson anditis entrtled to exercrse substantlal dlscretlon wrthrn its
sphere.” (Matfer of Klng v New York State Div. of Parole 190 ADZd 423 430 [1st Dept 1993],
affd 83 NY2d 788 [1994]) However that drscretion must be exercrsed under-the standards laid
down in the Executrve Law as set forth above (see rd) 'ft rs unquestronably the duty of the
Board to glve fair consrderatron to each of: the appllcable statutory factors as to every person’
who comes before lt' (Matter of ng v New York Sfate Drv of. Parole 190 ‘AD2d at 431). The
Board has the drscfetlon to determme how much welght to ’grve each of the applrcable factors
(id:) and, although the dlscretron reposed in the B,oa_rd |s broad |ts determlnatlon will be
overturned where |t evrnces rrratnonalrty bordenng on |mpropnety (Matter of Russo v New York
Sfate Bd of: Parole 50 NY2d 69 77 [1980] Matter of Samuel v Alexander 69 ‘AD3d 861, 862
[2d oept 20101) o

Whule this standard of | revrew sets a hrgh threshold courts ‘have reversed parole board
decrsnons where the decrslon is based solely on the " senousness of the crime. “A Parole
Board's excluslve relrance on the severity of the offense to deny parote not.only contravenes
the dlscretlonary scheme mandated by the statute, but also effectrvely constrtutes an
unauthorizeéd resentencrng of the defendant” (Matter of Wallman v Travis, 18'AD3d 304, 307
[1st Dept 2005]). Where, as here, the defendant had previously led a law abiding life and
maintained a good prison record, the Wallman court found that the Board's failure to properly
consider the petitioner's testimony_regarding his remorse and insight into his crime and the

reliance solely of the'seriousness of the crime to deny parole “was irrational bordering on

impropriety” (id. at 308731 0; see also Matter of Almonor v New York State Bd. of Parole, 16
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Misc 3d 1126[A] 2007 NY Slip Op 51588[U] *4 [Sup Ct, NY County 2007]; Matter of Weinstein
v Dennlson 7 Misc 3d 1009[A], 2005 NY Sltp Op 50518[U] *9 [Sup Ct, NY County 2005]).
Moreover, to demonstrate that it has properly considered and weighed applicable
statutory factors, the Board must do more than make a b'a_ss'ingvreference to those factors (see
. Pulinario v New York State Dept. of Corr. & Community 'Super'vision, 42 Misc 3d 1232[A), 2014
NY Slip Op 50301[U], *4 [Sup Ct, NY County 2014] [Board gave great weight to the seriousness
of the crime without any e:’gﬁl’aha_tﬁon of why the 17-y§at old crime outweighed the mountain of ,
evidence t}tat demonstrates petitioner would be able to live ;a q'uiet and éﬁméffree life); Matter of
West v New York State Bd. of Parole, 41 Misc 3d 1214[A], 2013 NY-Slip Op 51688[U), *5 [Sup
Ct, NY County 2013]; Mattéf of Weinstein v De‘ﬁnison 7 Misc3d 1009[A] at *7 [denial that
remarked on inmate’s posutlve institutional record mappropnately focused on his crime of
: manslaughter])
In Matter of Moms v New York State Dept. of Corr. & Commumty Supervision (40 Misc
3d 226, 233-234 [Sup Ct, ‘NY County 2013)), the court’ stated -
“the Board’ s passmg mention of petlttoner’s ‘receipt of an
Earned Eligibllrty Certificate, good behavior, program
accompltshments , and dqcument submissions’ and |ts
conclusory statement that requnred statutory factors have
been considered, including your risk to the community,
rehabilitation efforts, and your rieeds for successful community
remtegratlon were woefully inadequate in the circumstances
of this case to demonstrate that the Board weighed or fairly
considered the required statutory factors” (mtemal quotation
marks omitted).
Indeed, in the matter before the Court, the record reveals a failure on the part of the
Board to consider and fairly weigh all of the information available to it that was relevant under
Executive Law § 259-1. Ms. Cutting submitted 13 multi-page ex.hibits to the Board including her

COMPAS risk assessment; letters of support from prison staff, a former parole board chair, the

sentencing judge, her professors, clergy, prison volunteers, and family; documentation of her
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academlc and vocatronal achlevements and ¢ detalled release plans Thrs documentatlon

. l
-

_demonstrafes Ms Cuttlngls rehabrlltatlve mllestones and strongly mllrtates in favor of granting
parole (see Mallerof Krng v.New York State Div. of Earole. 190 AD2d at 433). However, the
written decision issued.by 'the-Board merely‘n'otes Ms. C‘:u'ttings.C:OMPAS'ris'k assessment and
her other accomplrsbments - there is no dlscussron regardmg her’ exemplary record, “Simply
noting achrevements is not tantamount to consrdermg them in a fanr and thoughtful manner”
(Malfer of Sanchez v Dennison, NYLJ July 10, 2007 at 23 col 3 [Sup Ct Albany County
7/10/07] see also Malter of Coaxym v New Yom State Bd of Parole 14 Mrsc 3d 661 668 [Sup
Ct, Bronx. County 2006] [fleetmg reference to posrtlve achrevements is. msufﬁcaent because
these factors are of great rmponance in evaluatmg readmess for releaSe])

Here as in Matler of. ng v New York State D/v Of Parole (190 ADZd at 431-432) “‘the
record clearly reveals that the denral of petrtroner’s applncatron was a result of the: Board s
fa|lure to wergh all of the relevant consrderatrbns and there is a: strong mdrcatlon that the denial

of petrtroner S ay "‘lrcatlon was a. foregone conclusron

Under the facts and dircumstances of thrs case the Board s decrern Wwas arbitrary-and
capncrdus and "bordenng on irrational” in that the Board talled to artlculate a rational basis, in
non-conclusory terms as to how and why it deterrmned that Petrtroner’s release at this time is .
rncompatlble wrth the welfare of society. In reaching this determunatron this Court recognizes
the serlous nature of Ms Cutting's crime but, it also recognizes that the Leglslature has
determined that “rehabilitation is possible and desirable” even for the most serious of crimes
(see Matter of Rios v New York State Div. of Parole, 15 Misc 3d 1107[A], 2007 NY Slip Op
50529[U], *5 [Sup Ct, Kings County 2007]).

CONCLUSION
Accordingly, it is
ORDERED and ADJUDGED that the petition is granted; and it is further,
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'D_ that the determmatron of respondent New York State
Board of Parole dat’eq October 3 2013 denyung petmoner Rosalre Cuttmg s release to parole
supervrsron is- herepy a‘nnu]led and it is further

ORD[-.;'REE*ahd ADJQJDGED that the matter is: remanded to the Board of Parole for a re-

heanng before a new panel Wrtmn 45 days of servrce of. thlsvorderzand judgment wuth notrce of

OSITION'- (] - NON-FIN L msposmou
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