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Therefore, both courts concluded that in denial of promotion cases, a
reasonableness test, rather than the constructive discharge rule, would
more effectively further the objectives of Title VII and would fulfill
the admonition in Albemarle to fashion the most complete relief possi-
ble.'36 In short, Ezold and Nobler challenge the general rule that, ab-
sent a finding of constructive discharge, an employee cannot obtain
postresignation relief. 137

C. Adhering to the Constructive Discharge Rule: The Denial of
Promotion as a "Career-Ending Action"

Whereas the Ezold and Nobler courts focused on the availability of
postresignation relief despite a finding of no constructive discharge,
the District of Columbia Circuit instead has attempted to conform the
constructive discharge rule to the promotion setting by analyzing
whether the denial of promotion itself amounted to a constructive dis-
charge. In Hopkins v. Price Waterhouse,3 ' the defendant accounting
firm denied the female plaintiff a promotion into the partnership. The
district court held that although the denial of promotion was discrim-
inatory, 139 it was not a constructive discharge, since the plaintiff had
not shown any history of discrimination, humiliation or other aggra-
vating factors that would have compelled her to resign."4

The D.C. Circuit, however, reversed and held that the denial of
partnership, coupled with the defendant's failure to renominate Ms.
Hopkins as a partnership candidate, constituted a constructive dis-
charge.141 Hence, postresignation relief would be available.'42 The
court emphasized that in assessing whether a constructive discharge

136. See Albemarle Paper Co. v. Moody, 422 U.S. 405, 421 (1975).
137. Ezold's and Nobler's challenge to the general constructive discharge rule is more

significant than the Harrison v. Dole line of cases that first crafted the minority rule. See
supra notes 74-81 and accompanying text. The latter cases did award postresignation
relief, but in most of them the constructive discharge rule was not even mentioned, so the
courts never made a decision one way or the other on the constructive discharge issue. In
Ezold and Nobler, however, the courts actually held that no constructive discharge had
occurred, yet they still held that the plaintiffs would be entitled to postresignation relief.
See supra notes 106-36 and accompanying text.

138. 825 F.2d 458 (D.C. Cir. 1987), rev'd on other grounds and remanded, 490 U.S.
228 (1989), on remand, 737 F. Supp. 1202 (D.D.C.), aff'd, 920 F.2d 967 (D.C. Cir.
1990).

139. Hopkins, 618 F. Supp. 1109, 1121 (D.D.C. 1985).
140. Id. The court added: "Being denied partnership was undoubtedly a professional

disappointment and it may have been professionally advantageous for plaintiff to leave
the firm when it was unlikely she would not obtain her ultimate goal. Disappointments
do not constitute a constructive discharge, however." Id. (citing Bourque v. Powell Elec.
Mfg. Co., 617 F.2d 61, 65-66 (5th Cir. 1980)).

141. Hopkins, 825 F.2d at 472-73.
142. Id. at 473.
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has occurred, it need not focus solely on the employee's daily "work-
ing conditions." Instead, the court reasoned that "the intolerableness
of working conditions is very much a function of the reasonable ex-
pectations of the employee, including expectations of promotion or ad-
vancement."'143 Applying this "reasonable expectations" standard,
the court held that Price Waterhouse's decision to deny Ms. Hopkins
partnership status coupled with her department's failure to re-
nominate her, "would have been viewed by any reasonable senior
manager in her position as a career-ending action. Accordingly, it
amounted to a constructive discharge."14 In short, the denial of pro-
motion had itself created such an intolerable employment situation
that a constructive discharge had occurred.

Hopkins thus denotes a break from the established rule that a denial
of promotion does not constitute constructive discharge. 45 It stands
for the proposition that, where a denial of promotion amounts to "ca-
reer-ending" discrimination by the employer - as where the em-
ployee's reasonable expectations of future advancement have been
completely frustrated - then the employee has been constructively
discharged and is entitled to postresignation relief.

143. Id. at 472 (emphasis added).
144. Hopkins, 825 F.2d at 473 (emphasis added). The court also noted that Ms. Hop-

kins " 'reasonably expected... opportunities for advancement' and that the employer's
actions 'essentially locked [her] into a position from which she could apparently obtain
no relief.'" Id. at 472 (quoting Clark v. Marsh, 665 F.2d 1168, 1174 (D.C. Cir. 1981)).

Price Waterhouse appealed the case to the Supreme Court, but on other grounds. The
Supreme Court remanded the case so that appropriate relief could be awarded. 490 U.S.
228 (1989). On remand, the District Court held that Ms. Hopkins was entitled to post-
resignation backpay and reinstatement as a partner. 737 F. Supp. 1202, 1216 (D.D.C.
1990). The D.C. Circuit affirmed, reasoning that reinstatement would be "'the most
complete relief possible' and in fact the only possible relief that would restore Ann Hop-
kins to 'the situation [s]he would have occupied if the wrong had not been committed.'"
920 F.2d 967, 977 (D.C. Cir. 1990)(quoting Albemarle Paper Co. v. Moody, 422 U.S.
405, 419 (1975)) (emphasis and brackets in original).

145. See supra notes 82-99 and accompanying text. The Hopkins notion of "career-
ending" discrimination has been reiterated in subsequent cases, with varying results. See
Jurgens v. EEOC, 903 F.2d 386, 392-93 (5th Cir. 1990) (implying that career-ending
denial of promotion might create enough embarrassment and humiliation to result in
constructive discharge, though not in this case); Contardo v. Merrill, Lynch, Pierce, Fen-
ner & Smith, 753 F. Supp. 406, 411 (D. Mass. 1990) (applying Hopkins, court held that
denial of money-making opportunities to female stockbroker, while discriminatory, was
not career-ending); Halbrook v. Reichhold Chems., Inc., 735 F. Supp. 121, 127-28
(S.D.N.Y. 1990) (absence of any further chance of advancement with defendant, coupled
with other aggravating factors, raised inference that plaintiff was constructively dis-
charged); Howard v. Daiichiya-Love's Bakery, 714 F. Supp. 1108, 1112 (D. Haw. 1989)
(court denied defendant's motion for summary judgment on constructive discharge issue,
citing Hopkins' reasoning that working conditions are a function of reasonable expecta-
tions for promotion or advancement; plaintiff could present case to jury).
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D. Harmonizing Ezold and Hopkins
Both Ezold and Hopkins correctly acknowledge that it can be rea-

sonable for an employee to resign after a denial of a major promotion.
However, under similar circumstances, the courts took different ana-
lytical approaches to the constructive discharge inquiry. In Ezold,
Judge Kelly first found no constructive discharge but then conducted
a second inquiry that focused on the reasonableness of the plaintiff's
resignation. 46 In contrast, the Hopkins court used a "reasonable-
ness" test in the constructive discharge inquiry itself. 47 Under the
Hopkins reasonable expectations test, if the denial of promotion is ca-
reer-ending, then the employee has been constructively discharged
and can obtain postresignation relief.'4 s However, even though the
courts concluded differently on the constructive discharge issue, they
awarded similar relief using similar reasoning - whether, in light of
the employee's employment expectations, it was reasonable for her to
resign. 149

The combined rationale of Hopkins and Ezold, both of which fo-
cused on the reasonableness of the employee's resignation, will be ap-
plied in the next section, which advocates that a "reasonable
expectations" constructive discharge test should be applied in all de-
nial of promotion cases, including those that are not "career-ending."

IV. A Proposal for a More Reasonable Standard of Constructive
Discharge in Denial of Promotion Cases

Despite the decisions in Ezold and Nobler, a majority of courts still
hold that a finding of no constructive discharge bars postresignation
relief. 150 These majority courts implicitly reason that an award of
postresignation relief to an employee who was not constructively dis-
charged is inconsistent with the whole premise of constructive dis-
charge - that only when an employer's actions forced an involuntary
resignation would the employee be entitled to post-termination reme-
dies. Furthermore, despite the decision in Hopkins, most courts still
hold that a discriminatory denial of promotion, without more, does
not constitute a constructive discharge.' When applied in the pro-

146. See supra notes 109-25 and accompanying text.
147. See supra notes 138-45 and accompanying text.
148. Hopkins, 825 F.2d at 472-73.
149. Ezold 11, 758 F. Supp. at 310, 312 (plaintiff had been denied the one significant

promotion available to an attorney, and therefore it was "not unreasonable" for her to
resign); Hopkins, 825 F.2d at 472-73 (in light of plaintiff's "reasonable expectations" for
promotion, denial of partnership amounted to "career-ending action").

150. See supra notes 48-73 and accompanying text.
151. See supra notes 82-99 and accompanying text.
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motion setting, however, the constructive discharge rule often oper-
ates harshly, because it precludes make-whole relief to deserving
plaintiffs. ' For these reasons, this Note proposes that the con-
structive discharge rule be applied in the denial of promotion context
by using the Hopkins "reasonable expectations" test as part of the
aggravating factors analysis of the traditional constructive discharge
rule.

A. Reasonable Expectations of Promotion as a Potential
Aggravating Factor

The general constructive discharge rule states that the trier of fact
must find that "working conditions were so difficult or unpleasant
that a reasonable person in the employee's shoes would have felt com-
pelled to resign." '53 In order to find that working conditions were
"intolerable," most courts require the plaintiff to prove the presence
of "aggravating factors.' ' 5 4

As in the traditional analysis, the issue under a Hopkins approach
would be whether enough "aggravating factors" exist to make work-
ing conditions so intolerable as to amount to a constructive dis-
charge.' 5" Under this "reasonable expectations" analysis, however,
"intolerableness" would be a function not only of the employee's daily
working conditions but also of the employee's reasonable expectations
of career advancement. The more apparent it becomes that the em-
ployee's reasonable opportunities for promotion have been frustrated,
the more serious is the aggravating factor. The more serious the ag-
gravating factor, the closer the employee is to constructive dis-
charge.' 56 In those cases where the negation of the employee's
reasonable expectations of promotion rises to an extreme level, as in
the case of career-ending discrimination, then a "reasonable em-
ployee" would be compelled to resign and would be considered to
have been constructively discharged, even though no other aggravat-
ing factors were present. 57 However, in those cases where the denial

152. See supra notes 100-105 and accompanying text.
153. Bourque v. Powell Elec. Mfg. Co., 617 F.2d 61, 65 (5th Cir. 1980) (quoting Alicea

Rosado v. Garcia Santiago, 562 F.2d 114, 119 (1st Cir. 1977)).
154. See supra notes 54-65 and accompanying text.
155. See supra notes 54-65 and accompanying text.
156. It should be made clear that this would be an objective analysis. The court would

consider whether a reasonable employee in the position of the plaintiff would feel that the
plaintiff's reasonable prospects for promotion or advancement have been curtailed to an
intolerable degree.

157. See infra notes 173-86 and accompanying text. A Third Circuit case provides
additional support for Hopkins' emphasis on the employee's reasonable expectations of
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of promotion is less than career-ending, the plaintiff would have to
prove that there were aggravating factors accompanying the denial of
promotion that compelled his or her resignation.15

B. Policy Justifications for the Reasonable Expectations Analysis

The policies of Title VII and of the constructive discharge rule sup-
port the use of this reasonable expectations analysis in denial of pro-
motion cases. First, the reasonable expectations analysis more readily
furthers the statutory purposes of Title VII than does the traditional
constructive discharge rule. 59 It furthers the first objective of eradi-
cating workplace discrimination by deterring employers from unlaw-
fully denying promotions to deserving employees. Where the
employee's reasonable prospects for advancement were frustrated by
discrimination, the employee would not forfeit postresignation relief
by resigning. This added prospect of postresignation liability would
encourage employers to eliminate discriminatory promotion prac-
tices. 1  The analysis also furthers the second objective of making the
plaintiff whole, since he or she will receive compensation that would
have been due but for the unlawful failure to promote. Hence, the
analysis permits employees to avoid the no-win predicament of being
forced to choose between remaining in the inferior position, and

promotion. In Levendos v. Stern Entertainment, Inc., 860 F.2d 1227 (3d Cir. 1988), the
court, in denying the defendant employer's motion for summary judgment, stated:

[W]e cannot state as a broad proposition of law that a single non-trivial incident
of discrimination can never be egregious enough to compel a reasonable person
to resign. An employment discrimination plaintiff may simply face a more diffi-
cult burden of proof in establishing the employer's liability, when relying on a
single discriminatory incident as a basis for arguing the occurrence of construc-
tive discharge.

Id. at 1232. In the promotion context, where a "single non-trivial" denial of promotion
curtails or eliminates the employee's reasonable prospects for advancement, the employee
should be allowed to present his or her case to the trier of fact. See also Schafer v. Bd. of
Pub. Educ., 903 F.2d 243, 250 (3d Cir. 1990)(employees claiming constructive discharge
need not prove aggravating factors).

158. See infra notes 190-207 and accompanying text; e.g., Halbrook v. Reichhold
Chems., Inc., 735 F. Supp. 121, 128 (S.D.N.Y. 1990) (reasonable inference of construc-
tive discharge raised where female plaintiff was denied promotion to General Counsel;
several aggravating factors were present, including "change in responsibilities, reduction
in workload, humiliation and embarrassment, and the absence of any further chance of
advancement within Reichhold") (emphasis added).

159. See supra notes 104-105 and accompanying text (arguing that applying the con-
structive discharge rule in denial of promotion cases can frustrate the purposes of Title
VII).

160. See Albemarle Paper Co. v. Moody, 422 U.S. 405, 417-18 (reasoning that pre-
sumptive backpay liability creates an incentive for employers to "shun practices of dubi-
ous legality").
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forfeiting full compensation by resigning. 16'
Second, the reasonable expectations analysis furthers the underly-

ing purposes of the Glass Ceiling Act of 1991,162 which is intended to
focus greater attention on the elimination of "artificial barriers to the
advancement of women and minorities to management and decision-
making positions in business."' 6 a To this end, Congress established
the Glass Ceiling Commission to study and to recommend ways to:
eliminate artificial barriers to the advancement of women and minori-
ties; and, to increase opportunities and developmental experiences of
women and minorities to foster advancement to upper levels of busi-
ness.' By deterring employers' discriminatory promotion practices,
the reasonable expectations analysis would further the goal of remov-
ing barriers to the advancement of women and minorities in business.

Third, the analysis upholds the courts' command that employees
should not quit at the first sign of discrimination, but rather should,
wherever possible, attack discrimination from within the existing em-
ployment relationship. 65 This policy has a very important caveat:
where it is not "possible" for the employee to attack the discrimina-
tion while still employed - as is the case with a "career-ending" de-
nial of promotion - the employer should be deemed to have
compelled the employee to quit. As illustrated below,' 66 employees
denied promotions that are less than "career ending" might still be
required to fight the discrimination while employed.

Fourth, the reasonable expectations analysis is a sounder approach
than that of Ezold. In circumventing the constructive discharge rule,
the Ezold line of cases correctly acknowledged the unfairness that
often results in applying the rule rigidly in every case. They held that
the relevant inquiry is mitigation of damages, reasoning that if the
employee can prove he or she attempted to mitigate damages after
resigning, the employee would be entitled to postresignation relief
even where there was no finding of constructive discharge.' 67

However, the Ezold approach is fundamentally inconsistent. When
a court finds a "constructive" discharge, it is holding implicitly that

161. See supra notes 100-103 and accompanying text.

162. Pub. L. No. 102-166, Title II, 105 Stat. 1081 (1991). This Act is part of the Civil
Rights Act of 1991, supra note 3.

163. Id. § 202(a)(5)(A).
164. Id. § 203(a).
165. Bourque v. Powell Elec. Mfg. Co., 617 F.2d 61, 66 (5th Cir. 1980) (emphasis

added).
166. See infra notes 187-207 and accompanying text.
167. See supra notes 77-81, 113-18 and accompanying text.
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the employee was unlawfully dismissed, in effect, fired. 168 Hence an
award of wrongful termination (postresignation) remedies is justified.
But when a court finds that the employee was not constructively dis-
charged, it is holding that the employee resigned voluntarily. An
award of wrongful termination remedies is not justified where the em-
ployee resigned voluntarily, because the employee has not been
wrongfully terminated. In short, to hold that an employee, who re-
signed voluntarily, is nonetheless entitled to damages for wrongful dis-
charge, is inconsistent. 169

Furthermore, if the sole issue was mitigation of damages, arguably
every employee who was denied any promotion - no matter how
minor - would be entitled to postresignation relief, subject only to
the employee's duty to mitigate. Again, this undermines the policy
that employees should attack discrimination within the employment
relationship, since employees would be permitted to "quit at the first
sign of discrimination"1 70 (the denial of promotion) and to receive
postresignation relief nonetheless.

The better approach is to view the employer's negation of the em-
ployee's reasonable expectations of promotion as a potential aggravat-
ing factor, so that, like Hopkins, employees such as Ezold and Nobler
would be considered to have been constructively discharged and
would be properly entitled to postresignation remedies. However,
employees denied minor promotions would still be required to attack
the discrimination while employed, and would not be entitled to post-
resignation relief if they resigned.' 71

168. See supra note 6 and accompanying text.
169. See Derr v. Gulf Oil Co., 796 F.2d 340, 343 (10th Cir. 1986) ("The trial court's

findings that Ms. Derr was not constructively discharged and that she acted reasonably in
resigning are inconsistent when viewed in light of the proper test for determining when an
employee is constructively discharged").

To the extent Judge Kelly was constrained by stare decisis in being compelled to find
that Ms. Ezold had not been constructively discharged, the author does support his effort
to utilize his equitable discretion in fashioning make-whole relief. See 42 U.S.C. § 2000e-
5(g) (giving district court equitable discretion to fashion Title VII remedies). Hopefully,
if the Hopkins approach advocated in this Note is applied in the future, there will be no
need to circumvent the constructive discharge rule. Rather, plaintiffs such as Ezold
would be found to have been constructively discharged, thus properly entitling them to
postresignation relief.

170. Thorne v. City of El Segundo, 802 F.2d 1131, 1134 (9th Cir. 1986).
171. See infra notes 187-207 and accompanying text. There is an additional justifica-

tion for the reasonable expectations analysis. The analysis recognizes that the traditional
constructive discharge rule, used initially to protect union employees in National Labor
Relations Board cases, is not completely compatible with employment discrimination liti-
gation. In NLRB cases, the constructive discharge rule was created specifically to pre-
vent employers from inflicting harsh working conditions upon their employees in order to
force those employees to quit. See Crystal Princeton Refining Co., 222 N.L.R.B. 1068
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C. Applying the Reasonable Expectations Analysis

The reasonable expectations analysis might be applied in three dis-
tinct factual situations: (1) the "career-ending" denial of promotion,
where an employment ceiling has been neared or reached; (2) the sin-
gle denial of promotion with no employment ceiling; and (3) a denial
of promotion joined with other claims of discrimination or with ag-
gravating factors. The following three sections apply the analysis in
each of the three factual situations.17 2

1. Career-ending Denial of Promotion

Under the Hopkins analysis, where the employee's "reasonable ex-
pectations" of promotion or advancement have been frustrated to an
intolerable degree by the employer's discriminatory actions, then this
denial would be an aggravating factor that, together with the denial of
promotion, would amount to a constructive discharge. 73 This type of
"career-ending" discrimination can occur with a single denial of pro-
motion that eliminates virtually all potential for advancement. 1 4

(1976); J.P. Stevens & Co. v. NLRB, 461 F.2d 490, 494 (4th Cir. 1972). Hence the rule
focused on the daily working conditions of the blue collar union employee.

Subsequently, courts borrowed the constructive discharge rule without fully adapting it
to the realities of employment discrimination law under Title VII. In the white collar
context especially, "working conditions," such as hours, safety, and relations with super-
visors, are not the sole focus. Rather, the focus is on employment opportunities, such as
the hire, promotion and transfer of employees, and other career-related issues. See Ezold
11, 758 F. Supp. at 313. In Title VII cases, employment opportunities - such as oppor-
tunities for promotion and advancement - can become quite intolerable even though
everyday working conditions remain bearable. The traditional constructive discharge
rule, with its focus on daily working conditions, is not fully equipped to remedy this
situation. However, the reasonable expectations analysis, with its added focus on oppor-
tunities for career advancement, would make the constructive discharge analysis more
more relevant to Title VII litigation.

172. It should be made clear that this Note is not simply advocating that the Hopkins
reasonable expectations test be applied only where the plaintiff has suffered "career-end-
ing" discrimination, as was the case in Hopkins itself. Rather, the Note goes one step
further in advocating that the reasonable expectations test be used in all cases where the
plaintiff alleges a denial of promotion. See infra notes 173-207 and accompanying text.

173. The negation of an employee's reasonable expectations of promotion or advance-
ment could be considered "intolerable," where, for example, a reasonable employee in the
position of the plaintiff felt that he or she had no reasonable prospect of obtaining compa-
rable alternative employment with the defendant employer. Cf. Whittlesey v. Union Car-
bide Corp., 742 F.2d 724, 729 (2d Cir. 1984) (listing three prerequisites for award of front
pay in lieu of reinstatement, one of which is, "where the factfinder can reasonably predict
that the plaintiff has no reasonable prospect of obtaining comparable alternative
employment").

174. See, e.g., Hopkins v. Price Waterhouse, 825 F.2d 458 (D.C. Cir. 1987)(denial of
promotion.into partnership); Ezold II, 758 F. Supp. 303 (E.D. Pa. 1991)(same); Nobler I,
702 F. Supp. 1023 (S.D.N.Y. 1988)(denial of promotion to Director of Radiation Ther-
apy, a unique position).
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This was the case with Nancy Ezold and Ann Hopkins, both of whom
were denied a promotion into a partnership, and with Myron Nobler,
who was denied a promotion into a unique position. Under the rea-
sonable expectations analysis, these three employees would be found
to have been constructively discharged, since their reasonable expec-
tations for advancement were frustrated completely. 175

Career-ending discrimination might also occur with multiple deni-
als of promotion, as was the case in Jolly v. Northern Telecom, Inc. 176

Edward Jolly, an African-American, was hired as a Product Specialist
for Northern Telecom, Inc. (NTI), a communications company, in
May 1985.177 He was promoted to Senior Product Specialist in July
1986178 and resigned in July 1988.79 Throughout his tenure at NTI,
Jolly attempted to obtain promotions into management, but was
rebuffed three times.'80 After the third denial of promotion, the Mar-
keting Manager for the Eastern Region insinuated to Jolly that Jolly's
management opportunities at NTI were a virtual nullity. 81

The district court held that the third denial of promotion was un-
lawful and in violation of Title VII. Claims for the other two denials
of promotion were time-barred.'82 However, the court held that NTI

175. Under the reasonable expectations analysis advocated in this Note, a "career-end-
ing" denial of promotion might also encompass a university's denial of tenure or full
professorship to a college professor. See Brown v. Trustees of Boston Univ., 891 F.2d
337, 359-61 (1st Cir. 1989)(affirming that retroactive tenure is an appropriate Title VII
remedy); Bennun v. Rutgers State Univ., 737 F. Supp. 1393 (D.N.J. 1990), aff'd in rele-
vant part, 941 F.2d 154 (3d Cir. 1991)(retroactive promotion to full professorship is an
appropriate Title VII remedy); Jew v. Univ. of Iowa, 749 F. Supp. 946, 960-63 (S.D. Iowa
1990)(same).

In these three cases, the plaintiff had not resigned after the denial of promotion, so
constructive discharge was not at issue. However, if the plaintiff had resigned, the Hop-
kins analysis might dictate that a constructive discharge had occurred, since a denial of
tenure or full professorship would seem to be "career-ending."

176. 766 F. Supp. 480 (E.D. Va. 1991).
177. Id. at 482.
178. Id.
179. Id. at 487.
180. In his first bid, Jolly was passed over for a promotion to Technical Marketing

Manager for the Eastern Region, and the position was given to a less-qualified white
male. Jolly, 766 F. Supp. at 484. In his second bid, Jolly was passed over for promotion
to Marketing Manager for a product called "Meridian Digital Centrex," which NTI sold
to business customers. The position was given to a white male who had no substantive
product knowledge. Id. at 485. In his third bid, Jolly was denied a promotion to Re-
gional Support Manager, and the position was given to a white male who had much less
experience and education than Jolly. Id. at 486-88.

181. Id. at 487, 497.
182. Id. at 493-96. In a prior opinion, this court held that the first two instances of

failure to promote were time barred. Nonetheless, in the present case, the court ruled
that prior discriminatory acts that were not made the basis for a timely charge could
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had not constructively discharged Jolly. 8 3 A court applying the rea-
sonable expectations analysis most likely would find that a construc-
tive discharge had occurred. The three discriminatory denials of
promotion into management, viewed cumulatively as career-ending
action, would constitute an employment ceiling and therefore an in-
tolerable aggravating factor.' 8 4 Hence Jolly's resignation would be
deemed reasonable under the circumstances, and the court would find
a constructive discharge, entitling Jolly to postresignation relief.'8 5

The reasonable expectations analysis is therefore most beneficial
where the denial of promotion effectively ends the employee's career

constitute relevant background evidence in a proceeding brought to redress subsequent
injury. Jolly, 766 F. Supp. at 493.

183. Id. at 496-97. The district court, sitting in the Fourth Circuit, applied the "em-
ployer intent" version of the constructive discharge rule, which only two Circuits follow.
See Bristow v. Daily Press, Inc., 770 F.2d 1251, 1255 (4th Cir. 1985); Johnson v. Bunny
Bread Co., 646 F.2d 1250, 1256 (8th Cir. 1981). The employer intent test requires the
employee to prove that working conditions were objectively intolerable, and that the in-
tolerable working conditions were imposed with the specific intent of forcing the em-
ployee to resign. See supra note 50. The court found that NTI had not intended to force
Jolly to quit and therefore had not constructively discharged him. Jolly, 766 F. Supp. at
496-97.

However, even if the court had applied the reasonable employee test, see supra notes
48-65 and accompanying text, it would not have found constructive discharge, since it did
not believe that Jolly's working conditions had been made objectively intolerable. Jolly,
766 F. Supp. at 497 ("It cannot be said, however, that [the three denials of promotion]
rendered working conditions objectively intolerable, even though Jolly himself may have
found that he could no longer stand it").

184. Incredibly, even though the court noted that he had run into an employment
ceiling ("it is clear that he had reached his zenith at NTI as a senior product specialist
and could not hope to achieve anything more," Jolly, 766 F. Supp. at 496), it held that he
had not been constructively discharged. Id. at 496-97.

Jolly represents the classic case of a court refusing to take into account the complete
frustration of an employee's reasonable expectations of advancement as representing an
intolerable working condition:

It is true that [Jolly] was thrice passed over for promotional opportunities that
he should have received, and it is also true that [the Marketing Manager]
dropped him an unmistakable hint that he would not be promoted to NTI man-
agement in the foreseeable future. The sum total of these events undoubtedly
increased Jolly's anger and frustration. Indeed, they would have angered and
frustrated any reasonable person in Jolly's position. It cannot be said, however,
that they rendered working conditions objectively intolerable, even though Jolly
himself may have found that he could no longer stand it.

Id. at 497. Under the reasonable expectations analysis advocated in this Note, three dis-
criminatory denials of promotion into management would be considered "career-ending
action" and therefore constructive discharge. See Hopkins v. Price Waterhouse, 825 F.2d
458, 472-73 (D.C. Cir. 1987).

185. See also Cowan v. Prudential Ins. Co. of America, 703 F. Supp. 177 (D. Conn.
1987), aff'd, 852 F.2d 688 (2d Cir. 1988)(four denials of promotion from insurance agent
to sales manager over five year period could be considered career-ending action under
analysis advocated in this Note, though court held that there was no constructive
discharge).
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with the employer. Because their opportunities for advancement have
been eliminated entirely or diminished to an intolerable degree, em-
ployees like Ezold, Nobler, Hopkins, and Jolly should be deemed to
have been constructively discharged. 8 6 In short, the reasonable ex-
pectations approach would alleviate the unfairness of denying pos-
tresignation relief to employees who have run into an employment
ceiling and have subsequently resigned.

2. Single Denial of Promotion With No Employment Ceiling

Where an employee has been unlawfully denied a single promotion
but where no employment ceiling precludes the possibility of further
advancement, and no other aggravating factors are present, no con-
structive discharge would be found."8 7 Under the reasonable expecta-
tions analysis, the employee still has the duty, as he or she does under
the traditional constructive discharge rule, to combat the discrimina-
tion while remaining employed. Hence, the reasonable expectations
approach would not open the floodgates to postresignation relief in
every denial of promotion case. Rather, it would only impose post-
resignation liability where the opportunities for advancement are
completely frustrated, 88 or where a denial of promotion is combined
with other forms of discrimination or aggravating factors.8 9 In short,
the reasonable expectations analysis strikes a balance between the un-
fairness to employees of denying postresignation relief in every pro-
motion case and the unfairness to employers in awarding
postresignation relief in every promotion case.

3. Denial of Promotion Joined With Other Claims of
Discrimination or Aggravating Factors

A third situation would arise where the denial of promotion is less

186. Other fact situations might approach "career-ending action." See, e.g., Thomas v.
Cooper Industries, Inc., 627 F. Supp. 655 (W.D.N.C. 1986) (denial of promotion to Em-
ployee Relations Manager, head of defendant's personnel department); EEOC v. Hay
Associates, 545 F. Supp. 1064 (E.D. Pa. 1982) (denial of promotion to senior associate
consultant in defendant's "Executive Financial Counselling Service," a unique position
within company); Halbrook v. Reichhold Chems., Inc., 735 F. Supp. 121, 128 n.7
(S.D.N.Y. 1990) (denial of promotion from Assisant General Counsel to General Counsel
in corporation). Denial of tenure or full professorship to a college professor would also
seem to be "career-ending." See supra note 175.

187. See, e.g., Jurgens v. EEOC, 903 F.2d 386, 392 (5th Cir. 1990) (renewed advance-
ment in the EEOC not necessarily unexpected, after discriminatory denial of promotion
and lawful demotion due to reorganization). For an extended discussion of Jurgens, see
supra notes 91-94 and accompanying text.

188. See supra notes 173-86 and accompanying text.
189. See infra notes 190-207 and accompanying text.
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than career-ending, but where there also exists other discrimination
and/or aggravating factors. This section illustrates the reasonable ex-
pectations analysis, operating as a functional test,"9 in two broad
situations. 91

First, if the employee's opportunities for advancement have been
curtailed to a high degree 92 - though not so intolerable to be consid-
ered career-ending - this would be factored into the reasonable ex-
pectations analysis as a serious aggravating factor. With a relatively
serious "reasonable expectations of promotion" aggravating factor,
the quantity and quality of other aggravating factors would not have
to be great to find constructive discharge. Hence, the presence of
other aggravating factors would tip the scale toward a finding of con-
structive discharge. The lack of any additional forms of discrimina-
tion or aggravating factors, however, would preclude a finding of
constructive discharge, since the denial of promotion was not career-
ending.

For example, in Halbrook v. Reichhold Chemicals, Inc.,193 the
plaintiff Rebecca Halbrook was Assistant General Counsel for Reich-
hold Chemicals from 1982 to 1987. In 1983 Reichhold hired Charles
Lorelli, who also became Assistant General Counsel in 1986. In Sep-
tember 1987, Lorelli was promoted to General Counsel, so in Novem-
ber 1987 plaintiff resigned. Plaintiff alleged that she had been
unlawfully denied a promotion to General Counsel and constructively

190. See supra notes 155-58 and accompanying text.
191. Obviously, it is impossible to illustrate every potential application of this func-

tional analysis. Hence, this Note will only discuss two broad situations that can be easily
applied in other cases.

192. A "high degree" might be where, although the plaintiff has other avenues of ad-
vancement with the employer, he or she would be required to relocate in order to obtain a
promotion. Cf Churchill v. International Business Machines, Inc., 759 F. Supp. 1089,
1106 (D.N.J. 1991) (implying that offering employee positions at other company loca-
tions, though not such an intolerable condition as to amount to constructive discharge, is
a significant burden); Cherchi v. Mobil Oil Corp., 693 F. Supp. 156, 163 (D.N.J. 1988),
aff'd, 865 F.2d 249 (3d Cir. 1988)(same).

Another example is where an employee rises to a certain level in a particular depart-
ment and then is denied a promotion to the head of that department. See, e.g., Halbrook
v. Reichhold Chems., Inc., 735 F. Supp. 121 (S.D.N.Y. 1990) (denial of promotion to
General Counsel, head of defendant corporation's legal department); Thomas v. Cooper
Industries, Inc., 627 F. Supp. 655 (W.D.N.C. 1986) (denial of promotion within the Per-
sonnel Department from acting Employee Relations Manager to permanent Employee
Relations Manager). In such a case, the employee would appear to have little opportu-
nity for advancement in that particular department. Hence obtaining a promotion would
require either (i) a lateral transfer into the same department at another company location,
or (ii) a transfer into a different department at the same company location. Obviously, in
both instances, the employer's discrimination has placed a "high degree" of burden upon
the employee, though perhaps not high enough to amount to a career-ending action.

193. 735 F. Supp. 121 (S.D.N.Y. 1990).
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discharged. '94

In support of her constructive discharge claim, Halbrook alleged
that her working conditions were intolerable after Lorelli's promo-
tion. First, she asserted that she had little to do and was stripped of
concrete responsibilities; second, she asserted that she was humiliated
on a day-to-day basis by having to work with the very supervisors
who had discriminatorily denied her promotion; finally, she claimed
that she had no opportunity for further promotion at Reichhold.' 95

The defendant moved for summary judgment, but the court, apply-
ing a test similar to that proposed in this Note, denied the motion.
The court cited Hopkins for the proposition that "dashing reasonable
expectations of career advancement may create intolerable working
conditions that rise to the level of constructive discharge."' 96 Apply-
ing this standard, the court stated "that a reasonable person in Hal-
brook's position after Lorelli's promotion might have concluded that
she effectively had no more chances for advancement within Reich-
hold."' 97 At the very least, there was a question of fact on this
issue.198

However, plaintiff's lack of promotional opportunities was not the
sole basis of the court's decision; rather, the court considered the alle-
gations "as a whole."' 99 The court held that the "combination of fac-
tors" - change in responsibilities, humiliation and embarrassment,
and the absence of any further chance of advancement - raised a
reasonable inference that Halbrook had been constructively dis-
charged.2" Because the court considered the plaintiff's reasonable
expectations of promotion - in conjunction with other aggravating
factors - Halbrook represents an excellent application of the func-
tional test proposed in this Note.2"'

A second fact pattern would arise where the employee's opportuni-
ties for advancement have been only minimally affected, as where

194. Id. at 122-23.
195. Id. at 126.
196. Id. at 127 (citing Hopkins, 825 F.2d at [472-73]).
197. Halbrook, 735 F. Supp. at 128 n.7.
198. Id. at 128.
199. Id.
200. Id.
201. There are other examples of this first fact pattern. See, e.g., Howard v. Daiichiya-

Love's Bakery, Inc., 714 F. Supp. 1108, 1112 (D. Haw. 1989) (citing Hopkins, 825 F.2d at
472); Marley v. United Parcel Service, Inc., 665 F. Supp. 119 (D.R.I. 1987); Thomas v.
Cooper Industries, Inc., 627 F. Supp. 655 (W.D.N.C. 1986); EEOC v. Hay Assocs., 545
F. Supp. 1064 (E.D. Pa. 1982).

In Thomas, Rebecca Thomas, the acting Employee Relations Manager in defendant
Cooper Industries' Personnel Department, was unlawfully denied a promotion to perma-
nent Employee Relations Manager in favor of a less-qualified male. Thomas, 627 F.
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comparable alternative positions exist with the employer. This mini-
mal curtailment of promotion opportunities would be considered only
a slight aggravating factor, and if no or only a small quantity or qual-
ity of other aggravating factors were present, there would be no con-
structive discharge.2 °2

However, the existence of other aggravating factors of a serious
quality or quantity, combined with the slight curtailment of promo-
tion opportunities, would push.the equation toward a constructive
discharge. For example, in EEOC v. Miller Brewing Company,2 "3 Les-
ter Binns was hired in November 1975 as a First Line Supervisor in
the Packaging Department of the Miller Brewery in Milwaukee, Wis-
consin. 2" Binns resigned in May 1979 and sued for discriminatory
denial of promotion to "Group Supervisor," and for constructive dis-
charge.20 5 In support of his constructive discharge claim, Binns al-

Supp. at 662. Thomas resigned and sued for Cooper's failure to promote and for con-
structive discharge. Id.

Had the failure to promote Thomas to Employee Relations Manager been the only
violation of Title VII, there is little doubt that the court would not have found a construc-
tive discharge under the traditional rule, since courts generally hold that a denial of pro-
motion does not amount to constructive discharge. However, under the reasonable
expectations analysis, the result might be different. Ms. Thomas' reasonable prospects for
advancement with Cooper have been curtailed to a fairly high degree, since she has been
denied a promotion into the head of her department. See supra note 192. Because this is a
serious aggravating factor, the quantity and quality of other aggravating factors present
need not be great for her to prove constructive discharge. In fact, an argument could be
made under the reasonable expectations test that she was constructively discharged, since
Employee Relations Manager, the head of the Personnel Department, is a "unique" posi-
tion. See Nobler II, 715 F. Supp. at 572 (denial of promotion to Director of Radiation
Therapy).

In Hay, the female plaintiff was an employee in Hay's "Executive Financial Counsel-
ling Service" (EFCS), a unit of Hay that furnished personal financial services to the exec-
utives of Hay's corporate clients. Hay, 545 F. Supp at 1068. She proved that Hay had
unlawfully delayed her promotion to associate consultant during 1975-76, and then un-
lawfully denied her a promotion to senior associate consultant in February 1977. Id. at
1082. She also proved a violation of the Equal Pay Act. Id. at 1083-84.

Under the functional analysis, it is probable that the plaintiff's prospects for advance-
ment with Hay were curtailed to a high degree, since the desired position was relatively
unique. See id. at 1068 (stating that the EFCS was "an insular unit within Hay and not
directly related to Hay's principal business activities"). Since this is a serious aggravating
factor, the quantity and quality of other aggravating factors would not have to be great to
find constructive discharge. The argument could also be made here that the denial of
promotion itself was career-ending and therefore a constructive discharge, see supra notes
173-86 and accompanying text, since the position was unique.

202. Such a case would be one of a "single denial of promotion with no employment
ceiling," as described in Part IV.C.2.

203. 650 F. Supp. 739 (E.D. Wis. 1986).
204. Id. at 740.
205. Id.
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leged several aggravating factors.2 °6

In applying the functional analysis to Binns' case, the court would
first determine to what degree his opportunities for advancement had
been frustrated. Since there were "approximately hundreds of open-
ings" with Miller,20 7 Binns' prospects for advancement with Miller
were viable. Since his opportunities for advancement were curtailed
to a low degree, this would be a slight aggravating factor. Therefore,
the only way the court could find a constructive discharge is if the
quality and quantity of the other aggravating factors were of a serious
magnitude.

In sum, the reasonable expectations analysis would not only allevi-
ate the remedial injustice that occurs with a career-ending denial of
promotion. It could also be used as a potential aggravating factor,
within the traditional constructive discharge analysis, in cases where
there are multiple discrimination claims and/or aggravating factors.

V. Conclusion

Application of the traditional constructive discharge rule can lead
to unfair results in denial of promotion cases brought under Title VII.
The rule focuses on whether an employee's working conditions have
risen to an intolerable level as a result of discrimination and whether
those conditions compelled the employee to resign. But the employee
whose working conditions remain tolerable - but whose reasonable
expectations for advancement have been thwarted as a result of the
unlawful failure to promote - is left without a make-whole remedy if
he or she resigns. This employee, deserving of promotion, is placed in
a no-win situation: to remain is to be locked in an inferior employ-
ment position; to resign is to risk unemployment and to be denied a
postresignation remedy. Recent cases have begun to recognize that
where opportunities for promotion and advancement have been frus-
trated to an intolerable degree, the constructive discharge rule should
not preclude postresignation relief. The employment ceiling has cre-
ated such an intolerable employment situation that the employee's
resignation from the inferior position should be deemed reasonable.

The reasonable expectations analysis draws on this reasoning and
applies it in the constructive discharge/aggravating factors inquiry of
every promotion case. The analysis adapts the constructive discharge
rule to the promotion context, since an employee's "working condi-
tions" would include his or her reasonable expectations of promotion.

206. Id. at 741-43.
207. Id. at 741.
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The analysis alleviates the injustice of denying a postresignation rem-
edy to an employee who has been the victim of a career-ending denial
of promotion. Where the denial of promotion is less than career-end-
ing, the analysis serves as a barometer of the seriousness of aggravat-
ing factors.

The reasonable expectations analysis advances the statutory pur-
poses of Title VII more readily than does the traditional constructive
discharge rule, since it deters unlawful promotion practices and pro-
vides make-whole relief to deserving plaintiffs. At the same time, it
furthers the constructive discharge policy that employees should not
quit at the first sign of discrimination, by requiring employees denied
less-than-career-ending promotions to combat discrimination while
remaining employed. Moreover, by deterring discriminatory promo-
tion practices, the analysis advances the Congressional policy of
breaking down the artificial barriers to the advancement of women
and minorities in business. Furthermore, since the analysis is a com-
ponent of the established constructive discharge rule, courts will
avoid the inconsistency of circumventing the rule in order to fashion a
postresignation remedy. Finally, because the analysis focuses on the
employee's reasonable expectations for career advancement - rather
than solely on the employee's daily working conditions - it makes
the constructive discharge rule more compatible with the underlying
principles of employment discrimination law.

Richard M. DeAgazio
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