











1991] ' TENEMENTS AND TAKING 491

most margarine was not. “Every possible presumption is in favor of
the validity of a statute, and this continues until the contrary is shown
beyond a rational doubt,” the Powell court declared.*°

As additional authority on the presumed validity of legislation, the
Court offered United States v. Des Moines Navigation and Railway
Company,**! in which it declared that “the knowledge and good faith
of a legislature are not open to question,” and cited in support Coo-
ley’s Constitutional Limitations: “If evidence was required, it must be
supposed that it was before the legislature when the act was
passed.”342 By analogy to these three cases, it had to be presumed in
Moeschen (absent convincing proof to the contrary) that the legisla-
ture had acted in full possession of the facts, and that its act, passed in
legitimate futherance of the public health, could not be overturned
because of the hardship to one owner or the exemplary condition of
her property.

Similarly, in Gardner v. Michigan,*** the Court had subordinated
the rights of an individual garbage hauler to the general good of the
community. Although the hauler had insisted the public health could
have been guarded by regulating rather than banning his swill-haul-
ing, the Court held that “the city evidently thought otherwise, and we
cannot confidently say that its constituted authorities went beyond the
necessities of the case.”>** In addition, in the Jacobson v. Massachu-
setts vaccination case,*** the Court had refused (as did the Moeschen
courts) to go into all the conflicting testimony of experts, as being “no
part of the function of a court or a jury to determine which one of two
modes was likely to be the most effective for the protection of the
public against disease.”**¢ Such was for the legislature to determine,
and the Court should intervene only if its act had no real relation to
its objects.>*

The Court also cited Holden v. Hardy,**® offering an interesting in-
sight into its thinking. In upholding Utah’s eight-hour work day for
miners, Justice Brown discussed at some length the changes that had
taken place in the country, as well as in its laws, since the time of the

340. Id. at 684 (quoting Sinking Fund Cases, 99 U.S. 700, 718 (1878)).

341. 142 U.S. 510 (1891).

342. Id. at 544 (citing COOLEY, CONSTITUTIONAL LIMITATIONS 222 (5th ed. 1883)
(also cited in COOLEY, supra note 281, at 257)).

343. 199 U.S. 325 (1905).

344. Id. at 333.

345. 197 U.S. 11 (1905).

346. Id. at 30.

347. Id. at 30-31.

348. 169 U.S. 366 (1898), cited in Holden v. Harding, 197 U.S. 17, 19 (1905).
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writing of the Constitution. The law was “forced to adapt itself to
new conditions of society,” such as the evolving relationship between
employers and their employees.>*® This line of reasoning is readily
extrapolated to tenement houses and their owners. Justice Brown
noted that the police power had been “sparingly used” when America
had been a simple agricultural country; there had been little occasion
then for the protection of particular classes of the public. Many in-
dustrial changes had occurred since then, however. Not only had
changes in mining necessitated new laws, as in Holden, but police reg-
ulations had become necessary in other areas as well. Among these he
cited ordinances requiring fire escapes in large buildings, inspection of
boilers, and safety regulations for factory machinery.**° In affirming
Moeschen, the Supreme Court added to this list the regulation of sani-
tation in tenement housing, and in validating this section of the Tene-
ment House Act, it sanctioned an intrusion upon property rights that
would have been unthinkable a short time earlier.

V. Conclusion

Tenement House Department v. Moeschen was, if not a landmark
case, certainly a landmark event in American law. Viewed narrowly,
the holding in the case was hardly novel. The New York Court of
Appeals had already held in Rector that the state, as a valid exercise
of the police power, could regulate tenement houses and in doing so
require owners to make reasonable improvements at their own ex-
pense.**! The courts of Massachusetts and Rhode Island had found it
within the scope of the police power for the state to require homeown-
ers to replace privies with indoor toilets.3>? In a sense, all Moeschen
did was to combine the two lines of cases and, by analogizing school
sinks to privies, establish that tenement landlords could be compelled
to furnish water closets for their tenants. It added the weight of a
Supreme Court affirmation to what had been, up to then, scattered
holdings of state courts.

In a broader sense, however, Moeschen did much more. To begin
with, it established the constitutionality of a piece of legislation that
was, for its time, “the most significant regulatory act in America’s
history of housing.”?>*> The members of the United Real Estate Own-
ers Association had chosen what they believed was their strongest

349. 169 U.S. at 387.

350. Id. at 392-93.

351. 145 N.Y. 32, 39 N.E. 833 (1895).

352. See supra notes 295-303 and accompanying text.
353. FORD, supra note 26, at 205 (1936).
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case; they had challenged the law at what they felt was its most vul-
nerable point, Section 100, and with a defendant who was their best
hope — a fastidious housekeeper with an impeccable school sink.3%*
Having lost this, their best case, they saw no point in another consti-
tutional challenge.>** Although the decision applied only to Section
100 and the organization had no power to bind all tenement owners,
there was never again a substantive challenge to the Tenement House
Act.>%¢

The Tenement House Act made an immediate impact on tenement
housing. After a scant ten years in operation, the watchdog Charities
Organizations Society marveled, “[t]he results achieved are so vast,
and they have come in so short a time that the mind fails to com-
pletely grasp their full significance.”**” By 1913, over 7,000 disease-
breeding school sinks and privies had been replaced by indoor toilets,
and windows had opened more than 200,000 dark interior rooms to
air and light. Despite the dire predictions of opponents of the law,
during the same period builders erected 22,402 “new-law” buildings,
containing 295,264 apartments housing one and one-half million peo-
ple.>*® By the time the Tenement House Department merged into a

354. See supra notes 100-03 and accompanying text.

355. In a post-mortem interview, Bloch could only suggest working through the legis-
lative process. Real Estate Record, Dec. 1, 1906, at 901.

356. That is not to say there were no more lawsuits, for the tenement house bureau of
the Corporation Counsel’s office handled a massive amount of litigation. See Review of
the Work of the Corporation Counsel’s Office, in TENEMENT HOUSE DEPARTMENT,
FoURTH REPORT (1908) through SIXTEENTH AND FINAL REPORT (1937). But the ques-
tions were ones of administration and not of substance — in the words of the 1908 report,
“efforts . . . to find defects and loopholes in the Tenement House Law.” TENEMENT
House DEPARTMENT, FOURTH REPORT 238 (1908). For example, did builders and
owners of “high-class” apartments have to comply with a law directed at slum tene-
ments? No, according to Grimmer v. Tenement House Dep’t, 204 N.Y. 370, 97 N.E. 884
(1912); but, an amendment subsequently overcame the court’s objections. 1912 N.Y.
LAws 13. Could an owner legalize a windowless bedroom by replacing an interior wall
with a curtain and calling it an “alcove” of another room? No. See TENEMENT HOUSE
DEPARTMENT, FOURTH REPORT 249-53 (1908). Had an owner been legally notified if a
violation notice had only a stamped signature? Yes. Tenement House Dep’t v. Weil, 76
Misc. 273, 134 N.Y.S. 1062 (1st Dep’t 1913). And so on, for case after case, until there
was ‘“‘scarcely a word, a sentence, or a section” of the law not litigated. TENEMENT
House DEPARTMENT, FOURTH REPORT 239 (1908). But no substantive challenge en-
sued until Adler v. Deegan, 251 N.Y. 467, 167 N.E. 705 (1929), and then not as a chal-
lenge to tenement regulation itself but as a home-rule dispute between city and state. See
Richland, Constitutional City Home Rule in New York, 54 CoLuM. L. REv. 311 (1954).
The Act stood, and — expanded into the Multiple Dwelling Law of 1929 — it underlies
New York City housing law today. PLUNZ, supra note 70, at 47.

357. Charities Organizations Society of the City of New York, 31 ANNUAL REPORT
64 (1913) (dating the law’s operation from its implemention in 1903).

358. Id. at 63-64 (citing Tenement House Department statistics). In 1930, the journal,
Municipal Sanitation, declared that removal of school sinks and privies was responsible
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new Department of Housing and Buildings in 1938, it had forced
owners of the old tenements to improve sanitation, cut windows into
interior rooms, provide fire escapes, light stairways and halls, clean up
cellars and yards, and comply with stringent fire and safety codes.?>®
Between 1902 and 1920, the New York City death rate fell from 19.90
per thousand to 10.96; although other factors had their influence as
well, substantial credit must go to the Tenement House Act.**® The
act did not live up to the extravagant hopes of its advocates — it did
not eradicate the slum nor provide decent homes to all who needed
them — yet it did accomplish about all that could realistically be ex-
pected of a single piece of regulatory legislation.¢!

Never billed as such, the Tenement House Act was nonetheless a
highly effective land use control act. It told holders of undeveloped
land that they could not build housing on it with the same density
that had proved so profitable in older districts. Teeming blocks of 25-
foot wide, five- or six-story tenements with four apartments per floor
were, in effect, “zoned out” of rapidly developing areas of Brooklyn,
Queens, the Bronx, Staten Island, and northern Manhattan. The no-
torious population density of the Lower East Side would not be repli-
cated along the city’s growing periphery; Bay Ridge would not
become Bombay, nor would Canarsie become Calcutta.*®> Economics

for most of the gains since 1900 in tenement health and sanitation. See Fink, Advance of
Sanitation in the Tenements of New York City, MUNICIPAL SANITATION 493 (1930).

359. TENEMENT HOUSE DEPARTMENT, SIXTEENTH AND FINAL REPORT 18 & charts
following (1937).

360. For a summary of declining death and infant mortality rates, see TENEMENT
House DEPARTMENT, ELEVENTH REPORT 6-7 (1930), which concluded, on a self-con-
gratulatory note, that “it must be apparent that the Tenement House Department con-
tributed in no small measure to the result attained.” Contemporaries treated as obvious
the link between tenement house reform and improved health, relying on anecdotal evi-
dence or various correlations as proof. See, for instance, results of the 1919-34 statistical
study demonstrating a markedly greater incidence of tuberculosis and meningitis deaths
in old-law tenements compared to new-law ones. Yet at a time of striking advances in
public health in general, it is difficult to sort out the effect of any one factor such as
housing reform. L. PosT, THE CHALLENGE OF HOUSING 150 (1938). See generally J.
DurFy, A HISTORY OF PUBLIC HEALTH IN NEW YORK CITY: 1866-1966 (1974).

361. Housing reformers have historically moved from one enthusiasm to another. In
the late 1800s they entertained great hopes that builders would forego all but token profit
and, in a spirit of philanthropy, erect “model tenements.” Disillusioned with the results,
they turned to legislation that would regulate the condition of tenement property. When
this approach failed to solve all the problems of the slum, they put their faith in a succes-
sion of likely solutions — industrial “garden” cities, public housing, rent control, urban
renewal, and, most recently, a variety of government subsidies. With a homeless popula-
tion recently estimated at 100,000 it would seem that ultimate victory has eluded all
efforts, suggesting that the problem all along has been one not so much of housing as of
poverty. N.Y. Times, Feb. 23, 1991, at 28, col. 6.

362. By the turn of the century, Manhattan’s density had surpassed that of any Euro-
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and the constraints of the law limited developers of new areas to hous-
ing of a less dense nature: one- and two-family houses, elevator flats,
‘“garden” apartments with spacious courtyards, or new-law tenements
with larger rooms and fewer apartments per floor. Developers simply
could not profitably build the old dumbbell tenement w1thm the de-
sign configurations allowed by the new law.363

As for the Lower East Side itself, the law ensured that its aging
housing stock would not be replaced by anything approaching old
densities. By 1938, approximately 24,000 old-law tenements had been
demolished either by operation of the law or condemnation of land for
public improvements.>®* They were replaced either by less crowded
apartment buildings and new-law tenements or by non-residential
uses — commercial buildings, bridge approaches, schools, play-
grounds, and other public uses.’®> Between 1910 and 1940, the
number of people living in the Lower East Side declined sixty-two per
cent, and its population density fell more nearly in line with that of
the rest of the city.3®¢ Much of this change came through enforce-
ment of the tenement house law, including that subsequently attrib-
uted to “market forces.”?$” These market forces were simply the
economic manifestations of the tenement housing law — or, as the
reformers intended, a way to “take the profit out of the slum.”3¢® By
making slum housing unprofitable to the builder and landlord, the
Tenement House Act re-directed investment into upscale housing or
other commercial uses of the land.>®® The Act worked with the mar-
ket rather than against it, accelerating trends already underway that
identified better profits with better buildings.?”°

pean city, with certain wards of the Lower East Side teeming with more people per acre
than the most populous cities of India. The nearest competitor to the eleventh ward’s
986.4 persons per acre was the Koombarwara district of Bombay, with 759.66. See
LUBOVE, supra note 26, at 94 (summarizing the findings of the Tenement House Com-
mittee of 1894).

363. PLUNZ, supra note 70, at 48-49.

364. L. Post, THE CHALLENGE OF HOUSING 117 (1938). In 1938, some 59,000 old-
law tenements had been brought more or less into compliance with the law, and another
5,000 old-law tenements were still standing but unoccupied. Id. at 116.

365. See GRABLER, HOUSING MARKET BEHAVIOR IN A DECLINING AREA: LONG-
TERM CHANGES IN INVENTORY AND UTILIZATION OF HOUSING ON NEW YORK'’S
LoweRr EAsT SIDE 15 (1952).

366. Id.

367. Id.

368. Id.

369. Id.

370. Id.; see also An Architect’s Prediction: The Effects of the New Tenement House
Law, Real Estate Record, July 13, 1901, at 35. (The new law “will give a great impulse to
a distribution which otherwise would have taken place much more slowly” — i.e., accel-
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Moreover, the Act had an influence that extended beyond New
York City, for other cities had housing problems of their own and
were closely watching the New York reform.*’' Once it survived
court challenge, these cities used the New York statute as a model
and pushed tenement house laws through their own state legisla-
tures.>’> By 1910, New Jersey, Connecticut, Wisconsin, and Indiana
had passed laws for their own cities modeled after the New York
law.3”> That same year, Veiller — author of the New York law —
founded a nationwide movement for housing reform*’* and adapted
the New York law into a widely used guide, 4 Model Tenement House
Law.?7> By 1920, at least forty cities had secured legislation based on
the New York law or Veiller’s model, and municipal regulation of
rental housing had become an accepted practice.’’® The value of
Moeschen is not so much that courts cited it as a precedent in uphold-
ing housing regulation (they in fact seldom had occasion),*”” but that
cities used the statute it validated as precedent for state legislation of
their own. “We find that our judiciary are not the only branch of the
government that relies on precedent,” commented the secretary of the
Indiana Housing Association in 1912.°”® “Members of the legislature,
in discussing a housing law will say, ‘Has any other state a law like
that? Do they regulate the same things?’ ”*’® The fact that the New
York law had been upheld by the nation’s highest court not only reas-

eration of two-family houses in outer boroughs and a decline in tenement housing in
lower Manhattan in favor of commercial uses.).

371. See Veiller, Housing Conditions and Tenement Laws in Leading American Cities,
in 1 TENEMENT HOUSE PROBLEM, supra note 56, at 129.

372. See Ford, The Enforcement of Housing Legislation, 17 PoL. Sc1. Q. 549 (Dec.
1927). (New York tenement law “serves as a model for rest of country”). See also
LUBOVE, supra note 26, at 145-46 (tracing “virtually all”” state and local codes to Veiller
and his New York law).

373. LUBOVE, supra note 26, at 145.

374. See Reminiscences, supra note 94, at 88-90; Veiller, The National Housing Associ-
ation, 23 SURVEY 841 (1910).

375. VEILLER, A MODEL TENEMENT HOUSE LAw (1910).

376. LUBOVE, supra note 26, at 145. The explicit nature of the borrowing is shown in
a single-sheet, oversized chart with a section-by-section comparison of the laws of nine
states. WISCONSIN FREE LIBRARY COMMISSION, TABULATED RESULTS OF OPERATION
oF Laws (1914). See also MINNEAPOLIS Civic & COMMERCE ASSOCIATION, HOUSING
Laws: A SUMMARY OF THE MORE IMPORTANT PROVISIONS IN CITY AND STATE
CoDEs (1914) (covering nineteen city ordinances, ten state laws); VEILLER, MODEL TEN-
EMENT HOUSE LAaw (1910).

377. FRIEDMAN, supra note 26, at 37 (noting that “the number of cases was small, and
the results . . . no comfort to opponents of the laws™).

378. Id.

379. A. Bacon, Regulation by Law, in NATIONAL HOUSING ASSOCIATION, HOUSING
PROBLEMS IN AMERICA: PROCEEDINGS OF THE SECOND NATIONAL CONFERENCE ON
HousING 47, 55 (1912).
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sured these legislators, but also discouraged litigation over these laws.
Of all the state tenement laws passed in its aftermath, few encoun-
tered any serious constitutional objections and only one — Wiscon-
sin’s — was overturned by the courts. Even then, it was speedily re-
enacted after legislators remedied its flaws.3%

The greatest usefulness of Moeschen, however, is the historical per-
spective it offers on the modern controversy over land use regulation
and the takings issue. For one thing, it forces a correction of the mod-
ern perspective of the “Lochner era.” Critics who feel the courts are
returning to it are provided a better notion of what that era really was
all about —and certainly the Moeschen episode illuminates this his-
tory and is replete with parallels to the present situation in land use
law. For its time, the tenement reform movement was every bit as
radical and controversial as is today’s land use reform. Like the envi-
ronmentalists who are the driving force behind modern land use re-
form, the housing reformers typically were educated, civic-minded
men and women of middle-class (or even upper-class) origins.3®!
They sought to impose a reform not particularly desired by the
masses it was intended to benefit; the tenants of the Lower East Side
did not rally around the Tenement House Act any more than upstate
New Yorkers cheered the Adirondack Park Act.*®? Its leaders had
just as much difficulty being taken seriously by the press and the pub-
lic as do those reformers of today. Turn-of-the-century reformers,

380. FRIEDMAN, supra note 26, at 36-37. Even while invalidating the statute in ques-
tion in Bonnett v. Vallier, 136 Wisc. 193 (1908), the Wisconsin court emphatically en-
dorsed the principle of tenement regulation. Id. at 199.

381. The tenement reformers were a mix of middle-class professionals and upper-class
philanthropists. Veiller, unique in that he made a career of reform, was a paid secretary
to various organizations within the movement. The other middle-class members pursued
tenement reform as a sideline to their primary professions, e.g., journalist Jacob Riis, civil
engineer Albert Webster, sanitarian William H. Dewer, physician Hermann Mary Bigg,
and clergyman W.T. Eltsing. But the success of the movement owed much to the efforts
of wealthy New Yorkers who, individually and through their clubs, adopted tenement
“uplift” as a charitable project. Among the more prominent were lawyer Robert DeFrost
(chairman of the Tenement House Commission), Governor Theodore Roosevelt, archi-
tect and man-of-letters Isaac N.P. Phelps-Stokes, builder Elgin R.L. Gould, architects
Ernest Flagg and Alfred T. White, and lawyer Paul Cravath. For a sampling of names,
see 2 TENEMENT HOUSE PROBLEM, supra note 56, at 98, 99 (appendix listing commis-
sion members and witnesses at hearings). See also LUBOVE, supra note 26, at 119, 154-
55.

382. The tenants were far less concerned than the reformers about sanitation, crowd-
ing, fresh air, sunlight, and the like; their main concern — how to pay the rent out of
meager wages — actually pitted them against the reformers when they coped by “doub-
ling up” or taking in boarders. To see the era through tenant eyes, see Joselit, The Land-
lord as Czar, in THE TENANT MOVEMENT IN NEW YORK CITY, 1904-1984, at 39-50 (R.
Lawson ed. 1986).
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who were regularly lampooned as “dudes,” “fancy-pants,” and
(surely the ultimate put-down) “man-millinery,”*** bear more than
passing resemblance to today’s ‘“‘tree-huggers,” ‘“eco-freaks,” and
“techno-twits.””>®* The tenement reformers faced the same wall of
public hostility, indifference, and skepticism that frustrates land use
reformers today. They had to convince a dubious public that it
should act even though they could not absolutely prove the link be-
tween the slums and disease any more than environmentalists today
can prove global warming.?®*

Yet even with inconclusive data, the evidence was considered con-
vincing enough; the New York legislature passed the Tenement
House Act of 1901, and the courts upheld it in Moeschen. It is the
willingness of this “Lochner era” court to go out on such a wobbly
limb and curtail hallowed property rights that makes Moeschen re-
markable. The ease of decision in this case calls into question why we
should use Lochner and not Moeschen as a symbol for the era. The
two cases are, after all, quite similar. Both arose in the same state at
the same time, and both were decided by the same appellate and
Supreme Court justices. Both were fourteenth amendment chal-
lenges3®¢ to social justice legislation — one, a test of tenement house
regulation, the other, a test of a minimum hours law for bakery em-
ployees.®®” Both asked the same question — was a given regulatory
statute a legitimate exercise of the state police power? — and both
depended for their answer on a “reasonableness” test that demanded
a relation between the law and the health of the community.3*?

383. J. SPROAT, “THE BEST MEN": LIBERAL REFORMERS IN THE GILDED AGE 57-
59 (1968). An editorial cartoon of the day, ridiculing Corporation Counsel Rives’ new
assistants as his “Office Kindergarten,” depicted a half-dozen monocled young fops peer-
ing in amazement at a map of Manhattan and drawling, “Bah Jove!” Anonymous, unti-
tled, in FATHER KNICKERBOCKER ADRIFT: GREATER NEW YORK GOVERNMENT,
1902-1903, at 77 (1903) (pamphlet in New York Public Library permanent collection).

384. A. Lovins, Techno-Twits and Eco-Freaks, EARTHWORKS: TEN YEARS ON THE
ENVIRONMENTAL FRONT 74-75 (M.L.V. Deventer ed. 1980).

385. Bacteriology then was in about the same state as climatology today. For details of
the difficulties regarding such proof, see W. MCKIBBEN, THE END OF NATURE 20-23
(1989) [hereinafter MCKIBBEN].

386. Lochner applied the due process clause to the protection of freedom of contract,
and Moeschen applied the fifth amendment takings prohibition to the states.

387. Lochner tested the constitutionality of a law limiting bakery employees to a 10-
hour day. See 1897 N.Y. Laws 415, § 110.

388. The literature on Lochner is voluminous and a detailed bibliography is beyond the
scope of this article. The best source is the judicial record itself, both the case reports and
the briefs of counsel. See Lochner v. New York, 73 A.D. 120, 76 N.Y.S. 396 (4th Dep’t
1902), aff'd, 177 N.Y. 145, 69 N.E. 373 (1904), rev’d, 198 U.S. 45 (1905). See also
TRIBE, supra note 37, at 567-73; SCHWARTZ, supra note 172, § 276, at 53-58; Stephenson,
supra note 17; Tarrow, supra note 17 (lengthy discussion of Lochner).
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It is here that the similarity ends, for they were both argued and
decided quite differently. Moeschen was an easy case, decided unani-
mously by each court that heard it, while Lochner — the quintessen-
tial “hard case” — was decided on every level by narrow divisions in
the courts:- 3-2 in the Appellate Division, 4-3 in the Court of Appeals,
and 5-4 in the Supreme Court. The sticking point in both cases — the
“reasonableness” of the law under the police power — was whether
the statute bore a legitimate relation to health.3®® Counsel for Loch-
ner understood this perfectly and crammed his brief with citations to
such authorities as Buck’s Hygiene and Public Health, articles in The
Lancet, a “Special Sanitary Report on Bakeries,” Arlidge’s Diseases of
Occupations, and the Reference Manual of Medical Sciences.>*® The
Attorney General of New York failed to do the same, frustrating
what Justice Peckham hinted might otherwise have been the Court’s
inclination. “This Court has recognized the existence and upheld the
exercise of the police powers of the States in many cases which might
fairly be considered as border ones,” he noted, “and it has, in the
course of its determination of questions regarding the asserted invalid-
ity of such statutes, on the ground of their violation of the rights se-
cured by the Federal Constitution, been guided by rules of a very
liberal nature . . . .”*! In this case, however, no valid reason had been
given for applying these rules. Justice Peckham wrote, with barely
concealed exasperation, that the “mere assertion” of a relation to pub-
lic health was not reason enough for the Court. “In effect, [Justice]
Peckham was ordering the Brandeis brief,” concludes his biographer,
“and when it was presented three years later in Muller v. Oregon, he
voted to sustain a similar ordinance applying to women.”*? In fact, it
was only a year after Lochner that Connoly presented in Moeschen the
sort of justification Peckham wanted and got the reception he had
hinted might be forthcoming. That he did so before a Court com-
prised of the same group of economic individualists suggests that
Grier Stephenson, in “Lochner Revisited,” is right in speculating that
a different argument might have won that case. “The hours limit for
bakers,” he writes, “could have been accommodated within the tradi-
tion of economic individualism had the majority been prepared to

389. “The law must be upheld, if at all, as a law pertaining to the health of the individ-
ual engaged in the occupation of a baker,” Justice Peckham wrote in his Lochner major-
ity opinion. 198 U.S. at 57.

390. Brief of Plaintiff in Error at 20, Lochner v. New York, 198 U.S. 45 (1905) (No.
292).

391. 198 U.S. at 54.

392. W. DUKER, MR. JUSTICE RUFUS W. PECKHAM, THE POLICE POWER, AND THE
INDIVIDUAL IN A CHANGING WORLD 58 (1980).
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view the statute as an additional safeguard for workers in hazardous
occupations.’**? .

Moeschen seems far more typical of the court at this time than does
Lochner, and fits into a growing body of revisionist scholarship sug-
gesting that the “Lochner” era is far more complex than its stereotype

-as an “era of negation”%* or “discredited period of judicial interven-
tion.””3°5 This revisionism questions whether it is not an oversimplifi-
cation to characterize the whole 1897-1937 court by one aberrant
decision, and to impute to its members an ideological activism they
did not put into play until the heyday of the “Four Horsemen>*¢ in
the Taft court of the 1920s.37 An analysis of cases simply does not
bear out the claim that “[bleginning about 1890, it was a fortunate
and relatively innocuous piece of reform legislation that was able to
run the gantlet [sic] of the due process clause.””**® This claim, based
on a list compiled by Felix Frankfurter of 228 fourteenth amendment
cases decided between 1890 and 1937 in which the Supreme Court
invalidated state regulatory laws,? is open to dispute. Although it is
difficult to compare studies using differing time spans and criteria for
case selections, a number of studies contradict Frankfurter’s findings.
In 1913, Charles Warren examined 560 “due process” and *“equal
protection” cases decided between 1887 and 1911 and-found only two
besides Lochner that overturned social reform legislation, leading him
to conclude that the “alleged evil” in the high court was a “purely
fancied one.”*® A 1927 study found the court declaring only 13 out
of 195 “police power” statutes unconstitutional between 1868 and
1920.4°! Stephenson’s “Lochner Revisited” narrowed the focus to

393. Stephenson, supra note 17, at 238-39.

394. R. JACKSON, THE STRUGGLE FOR JUDICIAL SUPREMACY: A STUDY OF A CRISIS
IN AMERICAN POWER PoLITICS 50 (1941).

395. GUNTHER, supra note 37, at 453.

396. Justices Willis Van Devanter, James C. McReynolds, George Sutherland, and
Pierce Butler. '

397. See P. MURPHY, THE CONSTITUTION IN CRisis TIMEs, 1918-1969, at 41-67
(1972). See also A. BICKEL & B. SCHMIDT, HISTORY OF THE SUPREME COURT OF THE
UNITED STATES, VOL.IX: THE JUDICIARY AND RESPONSIBLE GOVERNMENT, 1910-
1921, at 3-9 (1984). Taft’s appointments of 1909-12 were based more on “‘soundness”
than doctrinaire conservativism; “neither attitude nor doctrine was to harden for another
decade.” Id. at 5.

398. R. JACKSON, THE STRUGGLE FOR JUDICIAL SUPREMACY: A STUDY OF A CRISIS
IN AMERICAN POWER PoLITICS 50 (1941).

399. F. FRANKFURTER, MR. JUSTICE HOLMES AND THE SUPREME COURT App. I
(1938).

400. Warren, The Progressiveness of the United States Supreme Court, 13 CoLuM. L.
REV. 294, 295 (1913).

401. Brown, Due Process of Law, Police Power, and the Supreme Court, 40 HARV. L.
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1898-1906 and found the court overturning only 47 out of 165 police
power statutes, leading him to conclude there was ““a widespread suf-
ferance for most applications of the police power.”*%?

Lochner, then, may be more an aberrgtion than an archetype — a
situation which raises the interesting question of how we are then to
consider its supposed parallels in the 1987 “takings trilogy” of First
English, Nollan, and San Diego Gas.*®®> Might these also prove to be
aberrations rather than signals of a sharp rightward turn in land use
jurisprudence? There are in fact some observers who think so.
Although the general tenor of the initial reactions to the 1987 cases
was gloomy,** a few cautious evaluations have since raised the pros-
pect that the impact of the cases may be less than the “tidal change”
feared by land use proponents.*®® Indeed, early reports suggest that
the “loose cannon” fired by the Supreme Court has not, at least im-
mediately, ignited the kind of “litigation explosion” foreseen by Jus-
tice Stevens.**® An early analysis of the first clutch of lower-court
decisions since the 1987 cases fails to bear out his prediction. Of 111
land use cases, 62 were decided on their merits; of these, “takings”
were found in only 14 and actual damages awarded in only two.*"’
Although First English opens the way for courts to declare a regula-
tory taking, it is difficult to do so given the strict criteria for establish-
ing one; even First English itself, remanded to the California court,
failed the test.*® Similarly, a land use regulation can pass the Nollan
test if the state can demonstrate an adequate “nexus” between the
regulation and the state’s legitimate land use goals.*®® The 1987 deci-
sions may not, in the end, warrant the general panic they inspired, but

REvV. 943, 945 n.11 (1927). An increase to 15 out of 53 cases from 1921 to 1927 sug-
gested a possible new trend.

402. Stephenson, supra note 17, at 233-35.

403. See supra notes 6-11 and accompanying text.

404. See supra notes 1-11 and accompanying text.

405. J. Kayden, Judges as Planners: Limited or General Partners?, in ZONING AND
THE AMERICAN DREAM: PROMISES STILL TO KEEP 223 (C. Haar & J. Kayden eds.
1989).

406. 482 U.S. at 341 (Stevens, J., dissenting).

407. Looper-Friedman, supra note 10, at 59-60. See also Lemon, Feinland & Diehl,
The First Applications of the Nollan Nexus Test: Observations and Comments, 13 HARV.
ENvVTL. L. REV. 585 (1989).

408. Looper-Friedman, supra note 10, at n.25 (citing 210 Cal. App. 3d 1353, 258 Cal.
Rptr. 893 (1989)). The chances are remote that courts will be presented with many in-
stances in which an owner is deprived of all uses of the property.

409. 483 U.S. at 837. The main impact of Nollan may be that this “nexus” must be
justified by more precise standards than the previously “primitive” ones accepted by the
courts. See Blackwell, Overlay Zoning, Performance Standards, and Environmental Pro-
tection After Nollan, 16 B.C. ENVTL. AFF. L. REv. 615, 643-44 (1989) [hereinafter
Blackwell].
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instead merit a more measured evaluation. “First English and Nollan
do not represent nirvana for property owners,” commented counsel
for First English. “Neither are they nuclear winter for land-use regu-
lation.”*'® Some commentators “view the cases as not having a signif-
icant impact because they do not state any novel legal principles,”
notes Robert J. Blackwell.*!' “These cases are also viewed as aberra-
tions because it is rare for the often conservative Supreme Court to
make any ‘revolutionary’ shifts in land use ideology.”*!?

One should not make too much of historical parallels; they are
neither proof nor prophecy. Simply because one series of events is
like another in some respects does not make them alike in all, nor do
their similarities predict an outcome with any accuracy. They are, in
the end, only analogies, but analogy is a useful tool of logic. The
historical parallels that can be drawn between the Lochner/Moeschen
era and our own do not offer easy answers so much as they raise hard
questions. They force, at the very least, a recognition of the complex-
ity of both eras. But the example of Moeschen does something else as
well. It is one of the clearest looks we are apt to find into the origins
of today’s land use law. It is not enough simply to locate these origins
in zoning law,*'* for zoning law itself is rooted in the police power
concepts debated in the briefs of Moeschen. Tracing land use law to
zoning law and then stopping does not get to its roots; the peculiar
development of zoning law has obscured those roots and contributed
to the confusion in land use law.

The original proponents of zoning claimed classic police power jus-
tifications of health and safety: restricting the heights of buildings
would bring more light and air to the city’s residents, and separating
commercial and industrial uses from residential ones would make the
streets safer for children.*'* The appellant’s brief in Euclid v. Ambler
cited “[t]he intimate relationship between Zoning and the Health,
Safety and Welfare of the community,”*'* and the majority opinion
treated it as a police power regulation “asserted for the public wel-

410. M. Berger, Happy Birthday, Constitution: The Supreme Court Establishes New
Ground Rules for Land-Use Planning, 20 URB. LAw. 735, 739 (1988).

411. Blackwell, supra note 409, at 650.

412. Blackwell, supra note 409, at 650 (citing California Lawyer, Nov. 1987, at 28).

413. See supra notes 36-43 and accompanying text.

414. Such, at least, were the putative reasons. But the arrival of zoning in New York
had more to do with the desire of its “carriage trade” merchants to hait the encroach-
ment of the garment industry onto Fifth Avenue: “the needle trade workers are the flies
that follow you from one pasture to another . . . leaving a trail of ruin, devastation, and
bankruptcy up and down the length of the city.” Address of J. Howes Burton to Fifth
Avenue merchants in 1916, quoted in S. TOLL, ZONED AMERICAN 176-77 (1969).

415. Brief for Appellants at 48, Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
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fare.”’*1¢ Yet it was an essentially negative view of the police power,
one grounded in the thin and rocky soil of nuisance law — the same
sort of negative police power with which Bloch had wanted to limit
Moeschen. In his majority opinion in Euclid, Justice Sutherland drew
an explicit connection between nuisance law and zoning regulations,
even to citing the familiar sic utere formula.*'” His opinion located
zoning squarely in the tradition of a negative police power; the gov-
ernment-as-referee was simply posting some new rules to protect real
estate owners from those who would use their property in ways that
would financially injure that of others. Over the years zoning has
continued to justify itself in terms of health and safety, but in practice
it has served more frankly economic purposes. It protects business-
men who do not want their shopping districts cheapened by factories,
and homeowners who see home values threatened by apartment build-
ings in the neighborhood. For local governing bodies, it has too fre-
quently been used as an economic (and at times antisocial) tool — a
way for cities to increase their “ratables” (property uses that generate
rather than consume revenue) and for residential suburbs to exclude
the poor and the nonwhite with stratagems like minimum lot size.*!®

Consequently, modern land use law — which dates from its adop-
tion as a law school course in the 1960s and the return of the Supreme
Court to land use cases in the 1970s — has to a large extent been
severed from its roots. The health and safety considerations that pow-
ered zoning, at least theoretically in the beginning, have been deflated
of meaning by decades of lip service that has hidden financial motives.
The nuisance rationale that also theoretically justified zoning is not “a
land use control in the modern sense” because it “is defined as a spe-
cific activity, and it must be shown to exist and actually cause some
harm before a court will hear the case.”*'® To understand the origins
of modern land use law, it is necessary to leapfrog past zoning law
into turn-of-the-century police power jurisprudence and the debate,
exemplified in Moeschen, between a negative “nuisance” basis and a
positive “overruling necessity” basis.

416. 272 U.S. at 387. :

417. “In solving doubts [about the validity of a zoning ordinance] the maxim sic utere
tuo ut alienum non laedas, which lies at the foundation of so much of the common law of
nuisances, ordinarily will furnish a fairly helpful clew [sic].” Id.

418. Such exclusionary zoning has recently been challenged in Southern Burlington
County NAACP v. Township of Mount Laurel, 67 N.J. 151, 336 A.2d 713 (1975)
(Mount Laurel I); Southern Burlington County NAACP v. Township of Mount Laurel,
92 N.J. 158, 456 A.2d 390 (1983) (Mount Laurel II), and Hills Dev. Co. v. Township of
Bernards, 103 N.J. 1, 503 A.2d 280 (1986) (Mount Laurel III).

419. W. FIsCHEL, THE ECONOMICS OF ZONING Laws 27 (1985), quoted in Blackwell,
supra note 409, at 627-28.
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It is this latter basis, derived from society’s inherent right to self-
defense, that offers the most useful perspective, for the most urgent
questions of land use law today are not ones of property but of health
— the health not just of individuals or the public, but increasingly,
that of the species and ultimately of life itself.*** One commentator
even argues that the way we are using (or misusing) the land is bring-
ing about an end to nature as we have known it, as a “wild and sepa-
rate province, the world apart from man.”**' Mankind has
committed “a Texas chainsaw massacre” on its wetlands,**? polluted
its water and air, depleted the protective ozone layer of the atmos-
phere, and possibly brought about a global warming of disastrous pro-
portions.*** The effects on health are many-faceted and essentially
incalculable; we are, in the words of one scientist, “insulting the at-
mospheric envelope faster than we are comprehending the effects of
those insults.”*?* These health considerations transcend ideology and
might furnish (just as similar ones did in Moeschen) a useful frame-
work within which even conservative justices could view land use ju-
risprudence — for if Moeschen reminds us of anything, it is that
economic ideology is not the only determinant of judicial decisions.
To the extent land use law benefits from a “halo effect” from its asso-
ciation with environmentalism, the court (like that of Moeschen)
should be able to operate within a larger social vision of which con-
servative economic ideology is only a part. Indeed, as one theorist
argues, environmentalism is “neither left or right”4?* but an entirely
new world view that transcends the ‘“‘distributional politics” of eco-
nomic ideology.**®

420. There is a vast apocalyptic literature on the subject. See, e.g., MCKIBBEN, supra
note 385; J. SCHELL, THE FATE OF THE EARTH (1982); S. SCHNEIDER, GLOBAL WARM-
ING: ARE WE ENTERING THE GREENHOUSE CENTURY? (1989) [hereinafter SCHNEI-
DER)]. See also ENVIRONMENTAL HEALTH (P. Purdom ed. 2d ed. 1980); J. LEE, THE
ENVIRONMENT, PUBLIC HEALTH, AND HUMAN ECOLOGY: CONSIDERATIONS FOR ECo-
NoMiCc DEVELOPMENT (1985).

421. McKIBBEN, supra note 385, at 48.

422, Id. at 115 (quoting a 1988 New Jersey environmental panel).

423. SCHNEIDER, supra note 420.

424, Id. at 284.

425. R. PAEHLKE, ENVIRONMENTALISM AND THE FUTURE OF PROGRESSIVE PoOLI-
TICS 3 (1989).

426. Id. at 7-8. Pachlke uses the phrase “world view” rather than “social vision,” but
means essentially the same thing, ie., “a set of political ideals, a world view both value
laden and comprehensive.” Id. at 5. He argues that instead of questioning how the grow-
ing economic pie should be divided between the classes, environmentalism questions the
growing pie itself. Consequently, its adherents range all the way from conservatives like
Paul Ehrlich, who would rein in population, to “monkey-wrenching” radicals like Ed-
ward Abbey, who would rein in technology.
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The complaint is frequently heard of ‘“‘confusion” on the high
Court.*”” We might more hopefully style it “openness” and be grate-
ful for the absence of its alternative — rigidity. The quest for a “co-
herent takings doctrine” is an inherently endless one, likened to “the
lawyer’s equivalent of the physicist’s hunt for the quark.”*?® 1t is a
search for a way in which government may protect both individual
property rights and the health, safety, and welfare that is sometimes
endangered by the property.*?® In a given case the Court necessarily
comes down more on one side than another, but as a whole, it at-
tempts to steer a middle course — “justice” or “fairness”*® — be-
tween the two extremes. In the 1987 cases, the Court veered more
onto the side of property rights, but it is premature to declare this a
trend; instead, it may signal nothing more than a mid-course correc-
tion.*3! If it signals a return to anything, it may be hoped that it is to
the Moeschen era.

427. Hippler, supra note 36, at 754 (“‘confusing and inconsistent decisions”); WIL-
LIAMS II, supra note 37, at 116 (“a lot of confusion™); Sax I, supra note 36, at 37 (“‘a
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REV. 63)).
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