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tory control over property goes beyond permissible state “police
power” and becomes a “taking.”'>* New York State court decisions
on this issue also have been ambiguous.'*® A federal district court
recently held that restricting buyout rights under a federal program
similar to Mitchell-Lama's” was not a taking.'*® As noted above,
owners were given the right to buy out their buildings after twenty
years, but legislation required that owners desiring to prepay their
mortgages must first show that low-income tenants would not be un-
duly burdened if the buyout took place.'*® The court noted that “ex-
cept for the expected ability to prepay and raise rents, [the owners]
retain[ed] the same legal status as before.”'*® Thus, the owners had
not been unconstitutionally deprived of a property right. The Emer-
gency Low Income Housing Preservation Act, however, imposed only
a two-year moratorium on buyouts pending development of a more
long term solution. The Court’s reasoning may not be so persuasive if
simply locking owners into the program becomes the long term
solution.

In the Mitchell-Lama context, owners could contend that New
York State, by deciding that a project is to be targeted to a certain
population group, and regulated accordingly for a substantial period
of years beyond the current buyout period, has “taken” an interest in
the project for that term of years. Even if public need justifies the
“taking,” the state cannot impose this change without compensation
to the owner.'¢!

155. See Michelman, Property, Utility, and Fairness: Comments on the Ethical Foun-
dations of “Just Compensation” Law, 80 HArv. L. REv. 1167 (1967); Sax, Takings, Pri-
vate Property and Public Rights, 81 YALE L. J. 149 (1971). A series of notable Supreme
Court decisions late in the 1986-87 term suggests a closer and more critical scrutiny of
government action in this area, but seems to do little to resolve the confusion. See, €.g.,
First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304
(1987). The full impact of these decisions is not clear.

156. See Lutheran Church in America v. City of New York, 35 N.Y.2d 121, 316
N.E.2d 305, 359 N.Y.S.2d 7 (1974) (preservation of building as landmark not a taking
where preservation does not prevent all use of property for owner’s purposes); Fred F.
French Inv. Co. v. City of New York, 39 N.Y.2d 587, 597, 350 N.E.2d 381, 387, 385
N.Y.S.2d 5, 10-11 (1976) (requiring preservation of park area within a private develop-
ment is a taking when rezoning bars any other use); Penn Cent. Transp. Co. v. City of
New York, 42 N.Y.2d 324, 366 N.E.2d 1271, 397 N.Y.S.2d 914 (1977) (requiring preser-
vation of landmark not a taking).

157. National Housing Act, § 221(d)(3), 42 U.S.C. § 17151(d)(3) (1982).

158. Orrego v. United States Dep’t of Hous. & Urban Dev., 701 F. Supp. 1384, 1396
(N.D. I1l. 1988).

159. Emergency Low Income Housing Preservation Act of 1987, Pub. L. 100-242,
§ 225, 101 Stat. 1877 (1988).

160. Orrego, 701 F. Supp. at 1396,

161. See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). As Justice Holmes
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The basis for this contention derives both from the inherent nature
of the “takings” doctrine and from the approach of the Supreme
Court in the recent cases noted above in which the Court found tak-
ings where government mandated the intrusion on property for a
cable television connection, and where a scenic easement was man-
dated as a condition for construction on the coastline.

According to this argument, a distinction would be made between
regulation, however stringent, which merely tells an owner what he
may not do,'s? and a law putting an affirmative obligation upon an
owner to make his property available for a purpose which serves the
public good. The former may perhaps constitute a taking, but only if
the regulation becomes confiscatory; the latter is, however, per se a
taking. Such a per se taking is presumptively invalid.'®

This line of argument has very recently been given strong support
by the New York State Court of Appeals in Seawall Associates v. City
of New York,'** invalidating New York City’s legislation which
sought to require owners of single-room-occupancy (SRO) housing
not only to preserve the units for that use but to rent out (as SROs)
those being held off the market or those which become vacant in the
future. The sharp loss of affordable SRO-type housing units (partly as
a result of tax benefits to encourage conversion to “standard” hous-
ing), and the appearance of many former SRO residents among the
ranks of the homeless, led to a series of measures: eliminating the
benefits awarded in connection with conversion of SROs, prohibiting
many such conversions outright, and finally, affirmatively requiring
that vacant SRO units be rehabilitated if needed and rented out—thus
even denying owners the right to “warehouse” the units in hopes of a
change in the law.'¢*

The Court of Appeals, in its 5-2 decision striking down the most
recent enactment, focused on this last provision requiring owners to
rent out vacant units as SROs. The court accepted the owners’ argu-
ment that the law “has resulted in a physical occupation of their

stated, when the police power is not involved, no matter how small the private property
interest, and no matter how great the public need, “‘the Fifth Amendment . . . provides
that it shall not be taken for such [public] use without just compensation.” Id. at 415.

162. For instance, zoning regulations, which are a form of negative obligations, are
often upheld as constitutional under the police power. See, e.g., Village of Euclid v. Am-
bler Realty Co., 272 U.S. 365 (1926). More recently, the landmark laws have been up-
held. Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978).

163. See Loretto v. Teleprompter Manhattan CATYV, 458 U.S. 419 (1982).

164. Seawall Assoc. v. City of New York, 74 N.Y.2d 92, 542 N.E.2d 1059, 544
N.Y.S.2d 542 (Ct. App.), cert. denied, 58 U.S.L.W. 3348 (U.S. Nov. 28, 1989) (No. 89-
552).

165. Id. at 99-101, 542 N.E.2d at 1060-62, 544 N.Y.S.2d at 543-45.
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properties [by others] and is, therefore, a per se compensable tak-
ing.”'%® The decision cited recent Supreme Court decisions, particu-
larly Loretto v. Telemprompter Manhattan CATV,'®" supporting the
view that if the government requires an owner to accept actual physi-
cal occupation of any part of his property for a public purpose, a com-
pensable taking has occurred.'¢®

The majority in Seawall rejected the suggestlon of the dissenters
that its decision could lead to undermining the constitutionality of the
rent control laws and other regulations imposing severe restrictions
on owners’ rights to manage their own property.'®® Characterizing
the SRO law as one which “forc[es] plaintiffs to rent their propertles
to strangers,”'’° the majority opinion drew a distinction between “re-
strictions [such as rent control laws or provisions for non-eviction co-
operative conversions] imposed on existing tenancies where the land-
lords had voluntarily put their properties to use for residential hous-
ing”'"! and a law designed to “force the owners, in the first instance,
to subject their properties to a use which they neither planned nor
desired.”'”? The decision also found the local law at issue to be an
impermissible uncompensated regulatory taking, because the interfer-
ence with the rights of ownership was so extreme.!”?

Most significant in the context of Mitchell-Lama is the court’s de-
termination of ‘“physical taking.” Under present law, Mitchell-Lama
owners who buy out have the right—subject to all of the rent laws and
other restrictions applicable to housing generally—to rent apartments
as they see fit, convert them, or not rent them at all pending a decision
as to their future use.'’* A substantial deferral or elimination of the
buyout right would require them to continue to rent these apartments
to members of a defined population group, at specially regulated
rents, and under a detailed regulatory system.

This requirement would be motivated by a need to preserve the in-
adequate supply of affordable housing.'”® But if governmentally-im-

166. See id. at 102-06, 542 N.E.2d at 1060-65, 544 N.Y.S.2d at 545-48.

167. 458 U.S. 419 (1982).

168. Id. at 427; Seawall, 74 N.Y.2d at 102, 542 N.E.2d at 1062, 544 N.Y.S.2d at 545.

169. See Seawall 74 N.Y.2d at 112 n.11, 542 N.E.2d at 1068, 544 N.Y.S.2d at 551
n.1l.

170. Seawall, 74 N.Y.S.2d at 105, 542 N.E.2d at 1064, 544 N.Y.2d at 547.

171. Id.

172. Id.

173. Id.

174. See supra notes 70-118 and accompanying text.

175. See Governor’s Program Bill No. 30 (1989). The statement in support of the
proposed bill to limit Mitchell-Lama buyouts states that “there is currently a shortage of
safe, decent and affordable housing™ and that legislative inaction “‘will exacerbate a grow-
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posed requirements to rent out SROs are invalid, even where the fate
of the poorest and most dependent population groups is at stake and
even in the face of a severe homelessness crisis, can such requirements
be sustained in the interest of preserving middle-income units?

The New York Court of Appeals, if it adheres to its view in Seawall
Associates, may well answer “no” to such a question. A change in the
rules on buyouts could easily be viewed (as was the New York City
SRO moratorium) as an invalid attempt to “force individual property
owners to bear more than a just share of obligations which are right-
fully those of society at large.”!'”®

Apparently, the takings argument has not been raised by any party
involved in the Mitchell-Lama dispute. However, if there is a consti-
tutional argument against restricting buyouts, the strongest ground is
the takings clause. But regardless of the ultimate result of any consti-
tutional challenge, there are significant public policy considerations
which should make the New York State legislature hesitate before
creating a sweeping change in the Mitchell-Lama law.

IV. Policy Considerations

Assuming that the legislature can modify the buyout provision
without violating the Constitution, it must determine what action, if
any, to take. The policy questions involved in this decision are nu-
merous, particularly in the case of rental projects, and there are sub-
stantial arguments in favor of every party’s interests. Here again, it is
necessary to analyze rental and cooperative projects separately.

A. Rental Projects

The sponsors of post-1959 Mitchell-Lama developments entered
the program under a set of rules that permitted withdrawal after a
stated period.'”” Those in favor of the present buyout scheme argue
that the government should permit owners to exercise their buyout
rights in fairness to those who were induced by that provision to de-
velop Mitchell-Lama projects. Proponents of the current buyout pro-
vision also argue that changing the rules this late in the program’s life
would cause potential investors to lose faith in the government’s abil-
ity to keep its promises, thus creating a disincentive to private devel-

ing homeless problem.” Id. See also N.Y. Times, July 6, 1988, at B3, cols. 1-2; Walsh,
supra note 1, at 13.

176. Seawall Assocs. v. New York, 74 N.Y.2d 92, 101, 542 N.E.2d 1059, 1062, 544
N.Y.S.2d 542, 545 (Ct. App.), cert. denied, 58 U.S.L.W. 3348 (U.S. Nov. 28, 1989) (No.
89-552).

177. See supra notes 41-70 and accompanying text.
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opers to participate in future housing programs.'’®

The real estate industry unsuccessfully made similar arguments
when rent regulation was extended to housing built when new con-
struction was not regulated.'” Owners claimed that they developed
new housing only on the understanding that it would not be regu-
lated. The legislature was not persuaded by the prediction that break-
ing this “promise,” as it was characterized, would prevent ewners
from trusting the government in the future.!®®

Mitchell-Lama developers, however, appear to have a stronger ar-
gument than the opponents of rent stabilization, for two reasons.
First, although the twenty-year buyout provision was not part of a
formal contract, it was part of a package of inducements given to de-
velopers in order to draw the private sector into the program.'®!
Those who chose to develop a Mitchell-Lama project entered into a
governmental program based on a series of ground rules. By contrast,
in the case of housing not subject to the rent laws when built, there
was no special relationship originally established between the govern-
ment and the owner. The owner simply proceeded to build under the
laws generally applicable to rental housing in effect at the time, and
later had to change his course of conduct in order to comply with the
change in that general body of law.

Second, the government usually “changes the rules” by a general
amendment to the applicable law. For example, the legislature deter-
mines that existing housing should be rent-regulated or have smoke
detectors. A builder who did not contemplate these rules when he
chose to build may now be worse off, but only as a result of a general
exercise of the legislative power which affects every builder in the in-
dustry. Thus, no one group of builders is singled out.

In the case of Mitchell-Lama, however, amending the buyout provi-
sion would withdraw a right which was explicitly conferred by law on
a defined group. Although preservation of the Mitchell-Lama
projects is arguably an important public interest, the legislature must

178. N.Y. Times, July 6, 1988, at B3, col. 1.

179. The New York City rent control law applies only to prewar housing. The Rent
Stabilization Law of 1969 (New York City Local Law No. 10 of 1969) placed buildings
built after the war that had six or more apartments under rent regulation, but post 1969
construction continued to be exempt. The ETPA, as an incidental revision to rent stabili-
zation, brought buildings constructed between 1969 and 1974 under its scope. i

180. See Message From the Governor, Middle Income Housing Loans, 1959 N.Y.
Laws at 1764; Bill Jacket for 1959 N.Y. Laws 675.

181. See generally supra notes 28-34 and accompanying text. See also Walsh, supra
note 1, at 13-14.
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address the question of fairness when imposing the burden on one
particular group whose rights were established by the original statute.
The argument in favor of restricting buyouts focuses on the need to
preserve middle-income housing. The Mitchell-Lama projects are an
important housing resource for those who cannot afford convention-
ally financed housing. In particular, they are a major source of afford-
able family-sized units, which are extremely scarce in many portions
of New York and which the private sector cannot readily produce.'®>
Replacing any major portion of this housing with new middle-income
units would entail enormous costs—far beyond those incurred in
building the projects two or more decades ago—at a time when state
and municipal resources are strained and when the drastic federal cut-
backs of recent years have sharply reduced the major source of fund-
ing available for any such program.!'®?
~ On balance, assuming that the buyout can be carried out without
adversely affecting existing tenants, the arguments favoring the
buyout right, in the case of rental projects, appear more persuasive.

B. Cooperative Projects

The situation with respect to Mitchell-Lama cooperatives is some-
what different. The arguments for keeping units within the program
are similar to those that apply to rental developments. The argu-
ments for permitting withdrawal from regulation, however, are far
weaker.

In the case of rentals, the argument for leaving the existing buyout
provision intact rests on the notion that the government should re-
spect the legitimate expectations of those who entered the program.
The argument may be expressed in terms of fairness, sanctity of con-
tract, or simply as a fear of deterring future private participation in
housing programs. This argument, however, does not really apply to
cooperatives. Residents of Mitchell-Lama cooperatives did not come
into the program in order to make future profits by taking the projects
private. They did so in order to obtain housing at reasonable costs.

In addition, cooperative owners, unlike the rental project owners,
have been the direct beneficiaries of the Mitchell-Lama aid provided
over the years. In contrast, the developer of a rental project is, in a
sense, analogous to the builder under a government contract. He is

182. See N.Y. Times, July 6, 1988 at B3, col. 3. '

183. See, e.g., Introduction, Housing & Community Development Act of 1987
§ 202(a)(7), 101 Stat. 1877 (1987) (acknowledging in legislative finding of Emergency
Low Income Housing Preservation Act of 1987 that program cutbacks contributed to
housing shortage).
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“paid” in the form of the Mitchell-Lama subsidies for doing a job for
the government—creating affordable housing. The program’s limits
on rents and profits cause the bulk of this “payment” to be passed
through to the intended beneficiaries—the rental tenants. A proposed
buyout in a rental project pits the owner’s right to enter the private
market against the rights of present residents, those on waiting lists,
and the next generation of middle-income tenants to continued use of
the project. Present rental tenants, however, who have received the
benefits of Mitchell-Lama projects as long as they lived there, hardly
have the right to demand private-market profits in addition to these
benefits. The same argument should apply to cooperative tenant-
shareholders.

Cooperative tenant-shareholders in Mitchell-Lama projects chose
their housing for the same reason as did tenants in Mitchell-Lama
rental projects—because it offered far more for the money than the
private sector could provide. These shareholders, like renters, receive
the benefits of the subsidy program each month when they pay low
maintenance as a result of the governmental benefits given to the pro-
ject. The cooperative owners in the typical Mitchell-Lama project,
therefore, are more closely analogous to renters than to private sector
cooperative owners.'#

The cooperative projects are regulated in minute detail by the state
or-the city, under provisions substantially identical to those governing
rental projects.'® Mitchell-Lama cooperative residents often find
themselves being treated, and reacting, not like private sector tenant-
shareholders, but like rental tenants whose landlord happens to be
the government.

Mitchell-Lama cooperative residents may have a right to any profit
on resale that deregulation would bring when the subsidies, by their
own terms, expire. They may have some claim to a liberalization of
the resale formula, particularly if some portion of the proceeds are to
be used for public benefit. But they do not have a vested right to the
major immediate profits that may result from taking the project pri-
vate under the twenty-year buyout provision, and selling their apart-
ments at free market prices.

184. Generally, Mitchell-Lama cooperative owners’ equity is 5% of a very low con-
struction cost, usually a few hundred dollars per room. See N.Y. Priv. Hous. FIN. LAw
§ 12 (McKinney 1976).

185. The statute applies substantially all of its restrictions to all ‘“‘projects” or “‘compa-
nies,” distinguishing only in rare instances between rental and “mutual,” or cooperative,
developments. See supra notes 3-15 and accompanying text.
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V. Alternative Solutions and Recommendations
A. Alternative Solutions

Several New York State housing programs other than Mitchell-
Lama have recently faced the consequences of termination of tax ben-
efits or other assistance and accompanying deregulation. In addition,
an early-buyout clause under several federal housing assistance pro-
grams is a subject of national controversy. The approaches which fol-
low, some of which have been used in these housing programs,
suggest different ways of dealing with the Mitchell-Lama situation.

1. Preservation of the Status Quo

The simplest possibility is to leave the present law unchanged and
permit buyouts to take place when market forces dictate. This would
permit, after twenty years, the deregulation that would take place in
any event a decade or two later upon the expiration of the tax exemp-
tion and the payoff (at the end of its full amortization schedule) of the
project loan. ,

State government regulation has been permitted to expire for hous-
ing built under the Limited Dividend Housing Companies Law
(LDHC).'%¢ This program, originally enacted in 1926, provided
assistance in the form of real estate tax exemptions but not govern-
ment mortgages.'s” Although they lack built-in governmental financ-
ing, limited-dividend companies are similar to Mitchell-Lama
companies and operate under a very similar regulatory scheme.

Although tax exemptions under LDHC were provided for a period
of up to fifty years, by the late 1970s and early 1980s the éxemptions
for the first generation of projects were expiring. At that point, the
individual projects were receiving no special subsidies, yet were sub-
ject to comprehensive state regulation. The law permitted deregula-
tion of cooperatives but not rentals.!®® The DHCR, after unsuccessful
attempts to amend the law and eliminate this restriction, permitted
certain rental projects to be taken private by an indirect route. This
was done by organizing a new company not subject to the Private
Housing Finance Law, conveying the project from the old company

186. N.Y. Priv. Hous. FIN. LAW §§ 70-97 (McKinney 1976 & Supp. 1989).

187. The original projects, a number of which were developed under union auspices,
were financed privately. More recent projects used federally-insured mortgages or other
forms of federal assistance.

188. N.Y. Priv. Hous. FIN. Law § 84(8) (McKinney 1976). This provision permits
DHCR to waive its regulatory powers over “mutual housing companies” (i.e., coopera-
tives) after the expiration of the tax exemption.
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to the new company, and then authorizing dissolution of the old
company.

2. Gradual Transition

Another approach is to provide a gradual transition to an unregu-
lated status. This approach was followed by the other major class of
New York regulated housing companies which predates Mitchell-
Lama: the redevelopment company.'®®

Redevelopment companies received assistance in the form of mu-
nicipal property tax exemptions, but did not receive governmental
assistance in financing the project costs. The Redevelopment Compa-
nies Law authorized tax exemptions for a period of up to twenty-five
years. Thus, in the early 1970s, when the tax exemptions for the ini-
tial projects were about to expire, the prospect of a sharp increase in
real estate taxes, coupled with the termination of government regula-
tion posed a threat to the continued ability of the projects to provide
affordable housing.'*°

Separate legislative responses for rental projects and for coopera-
tives were developed. First, in 1972 the New York legislature author-
ized the conversion of rental redevelopment companies to
cooperatives. These cooperatives would then be eligible (at the discre-
tion of the municipality) for a twenty-five-year phase-out of the pro-
ject’s tax exemption after its initial term, in lieu of an abrupt
transition to full taxpaying status. During this phase-out period, the
project was placed under the same income eligibility and surcharge
provisions as govern the Mitchell-Lama projects.'®® In 1973, the
same provisions were made available to projects originally set up as
cooperatives.'®?

Finally, the Real Property Tax Law was amended in 1974 to ex-

189. N.Y. Priv. Hous. FIN. LaAw §§ 100~126 (McKinney 1976 & Supp. 1989). The
New York Legislature enacted the predecessor of the redevelopment companies law in
1942 to facilitate the development by the Metropolitan Life Insurance Company of the
Stuyvesant Town project in Manhattan. 1942 N.Y. Laws 845. Provisions for Stuyvesant
Town and its special needs shaped the law, although it was later used for a wide variety of
other projects, both rentals and cooperatives.

190. Prior to the enactment of the ETPA in 1974, government-assisted housing emerg-
ing from regulations would not be subject to any rent limitations. Prior to 1974, the
regulatory scheme, supra notes 74-77 and accompanying text, did not exist.

191. 1972 N.Y. Laws 641 (codified at N.Y. Priv. Hous. FIN. Law §§ 125(1)(a), 126
(McKinney 1976)). The extension of tax benefits is limited to projects “which would
require substantial increases in carrying charges after the period of tax exemption is
ended unless relief is provided.” This condition presumably would be met by virtually
any development facing an end of substantial tax exemptions.

192. 1973 N.Y. Laws 1017 (codified at N.Y. Priv. Hous. FIN. LAW § 125(1)(a) (Mc-
Kinney 1976)).
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tend tax exemption for redevelopment companies for an additional
ten years on a gradually declining basis.'®> While the 1974 amend-
ment applies to all projects, its practical effect is largely limited to the
rental developments.'** Rental projects receiving the benefits of the
1974 amendment are placed under the Rent Stabilization Law for the
life of the additional exemption period.

3. Permitting Buyouts But Protecting Present Tenants

Another possibile approach is to permit buyouts, while at the same
time protecting tenants presently living in the projects. This plan pre-
vents hardship to those most immediately affected, but accepts the
loss of the housing in question as units are vacated. Precedent for
such a plan exists in the treatment of units in New York’s “421-a”
projects. ‘

A large portion of the multi-family rental housing developed in
New York City since the early 1970s has received assistance in the
form of partial tax exemption under section 421-a of the Real Prop-
erty Tax Law.'®®> The properties are placed under rent stabilization
for the life of the exemption—ten years under the initial program and
a longer period under later amendments for certain developments
outside Manhattan.

Three years after the program’s 1971 enactment, the Emergency
Tenant Protection Act brought buildings built between 1969 and 1974
under rent stabilization.'*® Thus the first 421-a properties to come to
the end of their tax-exemption period remained under regulation.
When the ten-year tax exemptions for the first post-1974 projects
were about to expire, however, a major battle ensued. Owners in-
sisted that the arrangement under which the units were built contem-
plated deregulation at the end of the tax benefit period. They argued
that changing the rules amounted to breaching a contract. Tenants,
of course, were opposed to the loss of rent protection.

The legislative solution was a compromise under which pre-1974
projects remain regulated, while regulation ceases in later projects as

193. 1974 N.Y. Laws 941 (codified at N.Y. REAL Prop. TAX Law § 423 (McKinney
1984)). This provision is self-executing for any project not receiving the phase-out bene-
fits under the redevelopment companies law.

194. Cooperative Redevelopment Companies can use the considerably more generous
25-year phase-out provisions of the 1972 and 1973 amendments to the law. Although
this benefit, unlike that provided under the 1974 law, is discretionary with the municipal-
ity, it seems unlikely that a locality would be unwilling to provide the benefit of gradual
transition to fully-taxpaying status to a project to which it originally granted a tax
exemption.

195. N.Y. REAL PrOP. TAX LAW § 421-a (McKinney 1984).

196. 1974 N.Y. Laws 576 § 4.
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each individual apartment is vacated. Existing tenants remain under
rent regulation unless their original lease gave clear warning of the
chance of loss of this status.!?’?

4. “Carrot and Stick” Approach

Another possible approach consists of adopting a combination of
restrictions on buyouts and incentives to stay in the program. Gover-
nor Cuomo’s administration adopted this “carrot and stick” approach
in its 1987 program bill. The proposal prohibited deregulation at the
twenty-year point without governmental approval. The proposal also
permitted the projects in question to take advantage of a series of lib-
eralizations of the program which would have created, in effect, a
class of housing midway between Mitchell-Lama and the normal pri-
vate market.

5. Elimination of the Buyout Provision

The New York legislature could simply eliminate the twenty-year
buyout provision without significant liberalization of the existing
formula. This approach was followed in the Governor’s 1988 legisla-
tive proposal.'®® This bill prohibits buyouts for the first thirty-five
years of the project mortgage.'*®

A few small benefits were offered in the Governor’s bill to projects
which stay in the program. Provisions for eviction of over-income
tenants (which have never been enforced in practice) would be re-
pealed in exchange for provisions for higher surcharge payments by
residents whose incomes substantially exceed the law’s formulas. The
rate of return to rental project owners is increased from 6% to 8%.
In addition, there are provisions for distribution of project surpluses
to the owners.

The real estate industry, however, is probably correct in viewing
these changes as symbolic rather than substantive. An owner’s equity
based on a twenty-year-old project cost minus a 90% mortgage is so
minimal that an increase in the rate of return is not meaningful. Fur-
thermore, the likelihood that the state or city would approve rent in-
creases to generate surpluses over this amount is not very great.

197. 1985 N.Y. Laws 288 § 3, ch. 289 (amending N.Y. REAL PrRoOP. TAX Law § 421-
a(2)(f)(ii) (McKinney 1984 & Supp. 1989)).

198. Proposed “Mitchell-Lama Housing Preservation Act” (1988 New York Gover-
nor's Program Bill No. 164).

199. Id.
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6. T emporary' Moratorium '

It is possible to defer the problem by adopting a temporary morato-
rium on project buyouts. This may be accomplished either through a
simple freeze on the right to withdraw a project (perhaps accompa-
nied by provisions for a study looking toward a long-range solution),
or by a requirement that an owner seeking deregulation give one or
two years notice to tenants and to the regulatory agency.

The temporary moratorium approach has recently been adopted by
Congress in an attempt to deal with a controversy virtually identical
to the Mitchell-Lama issue.?®® Several major federal housing assist-
ance programs provide a right to prepay and withdraw after twenty
years under terms strikingly similar to the Mitchell-Lama buyout pro-
visions.?°! Newly-enacted federal legislation imposes what amounts
to a two-year moratorium on buyouts from certain federal housing
projects, although permission is granted for deregulation where it can

200. See Emergency Low Income Housing Preservation Act of 1987, enacted as Title
II of the Housing and Community Development Act of 1987, Pub. L. 100-242, 101 Stat.
1877-1891. The principle provisions of the act are set out as notes to 12 U.S.C. § 1715/
(1976 & Supp. 1989).

201. As in the case of the Mitchell-Lama law, the great surge of production under
these programs occurred in the 1960s and early 1970s. The programs in question provide
assistance to supplement the mortgage insurance programs of the Federal Housing Ad-
ministration under the National Housing Act in order to make the housing more afforda-
ble to moderate income tenants. They include provisions for below-market loan rates or
direct annual subsidies as a means to decrease the effective interest rate to as low as 1%.
12 US.C. §§ 1715/(d)(3), 1715z-1 (1982).

Also at issue are contracts under the “section 8" program, which provides rent subsi-
dies to make privately owned housing available to the same population group served by
public housing at similar rents (originally 25%, now 30% of income). United States
Housing Act of 1937 § 8, 42 U.S.C. § 1437(f) (1982). Each of these programs is adminis-
tered by the United States Department of Housing and Urban Development (HUD).
Analogous programs for rural housing, administered by the Farmers Home Administra-
tion of the Department of Agriculture, contain similar features. Title V of the Housing
Act of 1949, codified as amended at 42 U.S.C. §§ 1471-1490h (1982). Projects compris-
ing hundreds of thousands of housing units will be eligible to withdraw from these pro-
grams, and hence from federally-imposed rent and income limits, in the next few years.
The legislative findings accompanying the Emergency Low Income Housing Preservation
Act of 1987 describe estimated potential losses of more than 330,000 units under the
§ 221(d)(3) and § 236 programs over the next 15 years; more than 465,000 units under
the § 8 program over the next decade; and perhaps 150,000 units under § 515 of the
Housing Act of 1949, the principal subsidized portion of the Farmers Home Administra-
tion program. 1987 Act § 202(a)(1)-(3), 101 Stat. 1877.

The debate over the treatment of these projects is similar to that over the Mitchell-
Lama buyouts. Owners have insisted that the arrangements under which the projects
were developed constitute either a contract between them and the government or a moral
obligation of the latter which would be breached by prohibiting withdrawal from the
program. Advocates of preservation of the restrictions point not only to the plight of
the present tenants but also to the loss of housing resources that will result when aid for
new affordable housing is sharply curtailed.
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be done without harm to tenants or to the community.2%?

A similar short-term moratorium could be imposed on Mitchell-
Lama projects by the New York State legislature. This approach
keeps housing within the program, while permitting a more rational
study of policy alternatives. Because this approach is less drastic and
allows the government a reasonable time to think of alternatives, it
seems less prone to constitutional challenge than either an outright
elimination of the buyout right, or a long-term deferral of permission
‘to exercise it, as in the Governor’s current bill. _

The problem with the moratorium proposal, however, is that it
only postpones the “day of reckoning.” Indeed, when a two-year
freeze expires, the state would simply be confronted with a larger
problem since additional units will have reached the twenty-year
point. Moreover, the history of the legislative battles on this issue
does not indicate that a solution which is satisfactory to all parties is
likely to emerge in the interim.

B. Recommendations

Any resolution of the buyout issue must begin by recognizing that
the rental and cooperative projects pose radically different conceptual
and practical problems, and must be dealt with separately.

In the case of the rental projects, elimination of the twenty-year
buyout provision would constitute at least a breach of faith with the

202. See Emergency Low Income Housing Preservation Act of 1987, 12 U.S.C. 1715/
(1976 & Supp. 1989). Over a two-year period, owners cannot buy out of certain federal
housing programs without approval of their plan by HUD. To grant such approval,
HUD must find that present tenants would not be harmed by the buyout. 1987 Act
§ 255, 101 Stat. at 1880. If the plan for withdrawal involves “termination of the low
income affordability restrictions” it can be approved only if HUD finds that it “would (a)
not create hardship for current tenants or displace them where comparable and affordable
housing is not readily available and (b) would not materially affect the general supply of
low income housing in the market area, lessen the ability of low income people to find
housing near job opportunities or reduce housing opportunities to minorities.” H.R.
ConF. REP. No. 122(I), 100th Cong., 1st Sess. 196, reprinted in 1987 U.S. CODE CONG.
& ADMIN. NEWs 3317, 3493. The actual statutory language is to the same effect. 1987
Act § 225(a), 101 Stat. 1880. Alternatively, HUD can accept compliance with a state
program to preserve the project as affordable housing, under similar criteria. Id. § 226,
101 Stat. 1881. ’

Despite the two-year “sunset” clause on the new law’s restrictive provisions, the indus-
try has already indicated a readiness to mount a substantial challenge to its constitutional
validity. In an attempt to forestall such litigation, the legislation contains an “‘alternative
prepayment moratorium” under which, if the provisions in question are invalidated by
any court, an absolute moratorium will be imposed on all prepayments of projects *“lo-
cated in the geographic area subject to the jurisdiction of such court.” Id. § 221(b), 101
Stat. 1879. It is likely that this provision itself will be challenged, and that the Congres-
sional battle over this issue has only just begun.
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project owners.2°> Regardless of the constitutional validity of any leg-
islative modification,?® there is no doubt that the legislature held out
the right to prepay as a specific inducement to the private sector to
enter the program. Prepayment as of right was not permitted under
the original Mitchell-Lama law,?** but rather was added by the gover-
nor and the legislature after the original law failed to attract signifi-
cant private-sector participation.?®® Thus, prepayment was not
merely one incidental element of a complex scheme, but a provision
specifically formulated as an incentive to potential participants. Con-
sequently, outright withdrawal or significant postponement of ‘the
privilege, unaccompanied by significant liberalization of the rent re-
strictions under which Mitchell-Lama companies operate, would be
unfair to rental project owners, and could drastically weaken the
state’s credibility in dealing with the private sector in years to come.

The reduction in the state’s credibility merits serious consideration,
since today nearly all new initiatives in New York State for the devel-
opment of affordable housing rely heavily on public-private partner-
ship.?” In the absence of the massive federal funding available a
decade or two ago, there is virtually no alternative to this approach.
A dramatic demonstration of New York’s readiness to change retro-
actively the rules under which the private sector agreed to develop
housing could impair new programs to a degree that far outweighs the
benefits of keeping existing Mitchell-Lama projects in the program for
another ten to twenty years.

It is neither necessary nor appropriate, however, to leave the ex-
isting law intact. Some protection against serious adverse effects on
current rental residents is clearly required; the more difficult question
remains as to whether these units should be preserved as middle-in-
come housing beyond the tenancy of the present occupants. With
these considerations as background, some suggestions can be offered
for a legislative resolution of this issue.

First, with respect to the protection of rental tenants, existing rent
stabilization laws govern the majority of rental projects withdrawn
from the Mitchell-Lama program.?®® However, Mitchell-Lama ten-
ants in areas of the state without rent stabilization would lose all rent

203. See supra notes 178-84 and accompanying text.

204. See supra notes 122-82 and accompanying text.

205. See supra notes 28-34 and accompanying text.

206. See supra notes 34-53, 183-87 and accompanying text.

207. -See generally supra notes 4, 183-87 and accompanying text.

208. See supra notes 74-86 and accompanying text. Although the majority of the
projects are located in municipalities, particularly New York City, which have adopted
the ETPA, some are not. :
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and eviction protection as their leases expire following a buyout.
Some form of rental protection must be provided by law in these ar-
eas, at least for existing tenants.

Second, the Mitchell-Lama law has been supplemented by provi-
sions that make some apartments in these projects affordable to those
of lower income than the normal project rent would permit.2®® These
existing rental assistance programs must be continued for residents of
the project despite its change in status. Indeed, owners who withdraw
from the program should be required, not merely permitted, to keep
the assistance in place in order to prevent hardship to the lowest-in-
come residents.

Third, cooperative or condominium conversion of a rental prop-
erty withdrawn from the Mitchell-Lama program?'® should be per-
mitted only on a non-eviction basis. Though an attempt to carry out
an eviction plan in any highly visible project is unlikely in practice,
eliminating the anxiety and polarization that even the possibility of
such a plan would cause justifies a ban on such conversions.

Fourth, assuming the tenant protections noted above are in place,
the twenty-year prepayment provision should be retained for existing
projects. Appropriate incentives, however, should be developed to
keep properties in the Mitchell-Lama program. These incentives
could include a meaningful liberalization of the rate of return, or a
reduction of the extremely detailed regulations currently in place.
Such changes might induce many project owners to remain within the
Mitchell-Lama law for the life of the mortgage rather than convert
their projects to rent-stabilized status.

In the case of cooperative projects, unlike rental projects, the pre-
payment-and-deregulation process is inherently inappropriate.
Mitchell-Lama cooperative buyers were induced to purchase by the
prospect of affordable housing, not resale profit.2!' No promise is bro-
ken, nor legitimate expectation frustrated, by barring the present resi-
dents from turning their small initial equity?' into a profit, which in

209. Most notably, the so-called “capital grant” program, administered by DHCR
with funding through appropriations by the state to HFA, provides this financial assist-
ance. See N.Y. PrRiv. Hous. FIN. LAw § 44-a (McKinney 1976). Originally, the subsidy
was provided by renting apartments in the name of HFA at the Mitchell-Lama project
rent, and subletting them to lower income tenants at lower rents, similar to those in
public housing. See id. § 44-a(1), (2). A 1981 amendment permitted granting the aid
more directly by making payments to the housing company in return for its accepting a
lower rent from certain low income tenants. See id. § 44-a(5) (as added by 1981 N.Y.
Laws 909).

210. See supra notes 102-18 and accompanying text.

211. See supra notes 185-86 and accompanying text.

212. See supra note 185.
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some locations amounts to tens of thousands of dollars, at the expense
of withdrawal of the project from the affordable housing market.

Furthermore, if a cooperative project were to be allowed to with-
draw from the program, maintenance would necessarily rise sharply
as the governmental benefits—the tax exemption, and the low-interest
mortgage—expired. These costs would be born ultimately by the resi-
dents, since there is no separate “landlord” who would be required
under the rent laws to absorb the increases (and hence perhaps think
twice about leaving the program). In the cooperative, a sharp conflict
of interest would arise between those residents willing and able to pay
this cost in the expectation of profits upon resale and those who could
not afford it, as well as between those planning to move in the near
future and those viewing the project as a long range home. Conse-
quently, permitting buyouts—particularly in the absence of protec-
tions for the remaining residents—is inconsistent with the intent of
the Mitchell-Lama program, because, in effect, it would favor the
higher income tenants and those ready to cash in and move, as op-
posed to'those who need continued affordable housing.

VI, Conclusiqn

The Mitchell-Lama prepayment issue, already affecting many
thousands of apartments, will be confronted by far more owners, rent-
ers, and cooperative shareholders in the next few years. Because of
the public interest in affordable housing, the preservation of the pres-
ent stock of such housing must be a major goal of any policy in this
area.

In developing a solution, the New York State legislature must view
the Mitchell-Lama debate not merely as a dispute between landlords
and tenants, but rather as an issue which affects the future preserva-
tion of a major public resource. Any solution must accommodate the
legitimate claims of the population group for which the Mitchell-
Lama projects were developed, in a fashion which is perceived to be
equitable by owners, so as not to discourage the private sector from
participating in future middle-income housing programs. Because the
dimension of the problem will increase sharply with each passing
year, the New York State legislature should move promptly to seek to
break the current deadlock over the issue.






