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1. State and Municipal Responses

Some states have taken greater steps than others toward meeting
the needs of the homeless. For example, the Massachusetts Legislature
has embarked on a policy of sheltering the homeless without being
ordered to do so by the judiciary.?”® More importantly, some states
have passed legislation aimed at preventing homelessness. New York
has provided financial assistance to build and rehabilitate long-term
housing for the homeless,** and New Jersey has allocated funds for
temporary rental assistance to the homeless and those facing evic-
tion.?! This legislation looks beyond emergency shelter attempts to
eliminate homelessness as a major social problem. Unfortunately,
states do not have the resources to undertake independent solutions,
and when one state enacts progressive legislation, a danger exists
that homeless people will migrate to that state to receive aid.?

As the homeless crisis has mushroomed, some municipal govern-
ments have responded by adopting outreach programs to transport
the homeless to shelters and by enacting controversial emergency
hospitalization policies under which homeless people are involuntarily
removed from the streets for psychiatric evaluations.?* Although these
programs provide immediate shelter, they are not long-term solutions
to homelessness. Moreover, the emergency hospitalization policies
bring the treatment needs of the mentally ill homeless into conflict
with their interests in personal liberty.2

229. Alter, Homelessness in America, NEWSWEEK, Jan. 2, 1984, at 20, 26; see
also Mass. GEN. LAws ANN. ch. 117, § 5A (West 1985). Since 1983, Massachusetts
spent $903 million on its housing programs. Matthews, What Can Be Done?,
NEwswgek, Mar. 21, 1988, at 57-58 [hereinafter What Can Be Done?].

230. N.Y. Soc. Serv. Law § 43 (McKinney Supp. 1988).

231. N.J. STAT. ANN. § 52:27D-286 (West 1986).

232, Werner, supra note 51, at 15.

233. New York City’s “‘cold weather’’ policy permits the police to drive the
homeless to shelters on cold nights. The city’s ‘““Project Help’’ sends psychiatrists
and social workers into the streets to monitor the health of the homeless. See N.Y.
Times, Nov. 15, 1985, at BS, col. 5. The newest aspect of the city’s policy for
treating the homeless is an expansion of ‘‘Project Help.”” See N.Y. Times, Sept.
14, 1987, at Bl, col. 1. The new plan, which began in October 1987, provides that
“‘homeless people ‘in danger of serious harm within the reasonably foreseeable
future’ will be taken to Bellevue Hospital for a 15-day examination.”” N.Y. Times,
Aug. 29, 1987, at Al, col. 1.

234, See N.Y. Times, Aug. 29, 1987, at Al, col. 3. New York City Mayor
Edward I. Koch’s policy of involuntary hospitalization was ‘‘criticized by civil
libertarians’’ who feared the New York policy will allow commitment of people
‘““against their will.”” Id.; see also N.Y. Times, Dec. 7, 1985, at 29, col. 1. State
action taken to protect an endangered or incompetent individual is the essence of
civil commitment. Two rationales justify such action: (1) the police power of the
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Like many jurisdictions, New York has a statute that authorizes
extra-judicial confinement when a police officer believes a mentally
ill person may harm himself or others.?** Based on this statute, New
York City developed its ‘‘cold weather’’ policy?** which allows the
police to round up homeless people and transport them to hospitals
for evaluation. For the original policy to take effect, the temperature
had to fall below five degrees Fahrenheit.?’ The articulated rationale
for the policy was that the cold ‘‘automatically creates the necessary
presumption that ... that person is in danger of dying.”’?® In
anticipation of the winter of 1985-86, the threshold temperature was
raised to thirty-two degrees, allowing the police to intervene earlier.®

The most recent of the city’s policies to remove Manhattan’s
homeless from the streets began in late October 1987.2¢ The plan

state to prevent harm to others, and (2) the parens patriae power of the state to
safeguard incompetents in general. See O’Connor v. Donaldson, 493 F.2d 507, 520
(5th Cir. 1974), vacated and remanded, 422 U.S. 563 (1975).

New York City’s policies have received much criticism. The Coalition for the
Homeless stated that the policy would be unnecessary if shelters were safe and
humane, and the New York Civil Liberties Union believes the policy subverts state
law. N.Y. Times, Nov. 14, 1985, at B11, col. 2.

235. N.Y. MentaL HyG. Law § 9.41 (Consol. 1979). Washington, D.C., has a
similar statute. D.C. Cope ANN. § 21-521 (1985). A police officer can hospitalize
a potentially dangerous person for diagnosis and emergency treatment without pro-
viding the procedural safeguards that accompany civil commitment. Id.

236. The policy was first adopted in Philadelphia. N.Y. Times, Jan. 23, 1985,
at B8, col. 1. :

237. Id. at Al, col. 2. The ‘“‘effective temperature’’ incorporated the windchill
factor. Id.

238. Id. (statement of Mayor Koch). On the first night of the policy’s operation,
two people were hospitalized. One, a middle-aged alcoholic, was released the next
day. The other was given medical care. N.Y. Times, Jan. 24, 1985, at B3, col. 6.
Reports from one night in 1985 indicated that fifty people were hospitalized. See
Wash. Post, Dec. 28, 1985, at A6, cols. 3-4.

239. N.Y. Times, Nov. 14, 1985, at Al, col. 3. The city policy interprets § 9.41
broadly. The statute allows a police officer to ‘‘take into custody any person who
appears to be mentally ill and is conducting himself in a manner which is likely
to result in serious harm to himself or others.”” N.Y. MeNTaL HyG. Law § 9.41
(Consol. 1979). In effect, city officials decided that the statute embraces self-neglect.
N.Y. Times, Nov. 14, 1985, at Bll, col. 2. This conclusion is arguable, especially
given the statute’s description of the conduct that police must observe before they
can intervene. The statute requires that the person make ‘‘threats of or attempts
at suicide or serious bodily harm’’ or engage in ‘‘other conduct demonstrating that
he is dangerous to himself.”” N.Y. MeNTAL HyG. Law § 9.41 (Consol. 1979). For
the current detentions to satisfy the statutory requirements, street-dwelling home-
lessness during cold weather must constitute ‘‘conduct’’ manifesting danger to oneself.
In light of allegations that shelters are unsafe, see N.Y. Times, Nov. 14, 1985, at
Bl1l1, col. 1.; see also N.Y. Times, July 18, 1985, at Al, col. 2, the decision of
many homeless to sleep_in the streets may be a rational choice between two evils.

240. N.Y. Times, Oct. 29, 1987, at Al, col. 1,
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provides for mentally ill homeless people ‘‘in danger of serious harm”’
to be ‘‘taken to Bellevue Hospital for a [fifteen]-day examination.’’2*
Critics of the program have focused their attention on the due process
aspects of involuntary commitment.?* The case of Joyce Brown??
illustrates the tension between providing treatment for the homeless
and respecting their rights as individuals.*** Joyce Brown was the
first person picked up and involuntarily hospitalized under the new
city program.? She had ‘lived for nearly a year on the sidewalk
in front of a hot-air vent on Second Avenue near [Sixty-fifth] Street.”’%
On behalf of Ms. Brown, attorneys from the New York Civil Liberties
Union immediately challenged the constitutionality of the program’s
involuntary commitment provision.?*” The trial court ordered Ms.
Brown’s release. On appeal, however, the ruling was overturned.>s

In the abstract, the city’s ‘‘cold weather’’ policy is justifiable in
that it attempts to treat people and prevent deaths such as the one

241. N.Y. Times, Aug. 29, 1987, at Al, col, 1. The new program provides for
“four vans, each with a psychiatrist, a social worker and a nurse’’ to travel around
the city and ‘‘remove severely mentally ill homeless people from Manhattan streets
[and] parks.”” N.Y. Times., Oct. 29, 1987, at Al, col. 1. The team brings these
individuals to the emergency room at Bellevue Hospital where ‘‘they are advised of
their legal rights,”” offered legal assistance and examined by the medical staff. N.Y.
Times, Sept. 14, 1987, at Bl, col. 2. The staff makes ‘‘a quick medical assessment,’’
and then bathes and delouses the patient. Id. The patient’s ‘‘psychiatric needs are
evaluated.”” Id. “‘If a patient requires hospitalization, the staff first seeks to convince
the patient to be admitted voluntarily, . .. If the patient refuses, the emergency
room doctor may ... overrule the decision”” and hold the patient for 48 hours.
Id. After committing the patient the staff moves him ‘‘from the Bellevue psychiatric
emergency room to [a] new ward where special teams of social workers and counsellors
[will] find [a place] for [him]) in [a] state [program] within an average of three
weeks.”” Id.; see also N.Y. Times, Oct. 29, 1987, at Al, col. 1.

242. N.Y. Times, Oct. 29, 1987, at Al, col. 1. ‘““Norman Siegel, executive director
of the New York Civil Liberties Union said he was beginning ... to meet with
the homeless people at Grand Central Terminal, Pennsylvania Station and the Port
Authority Bus Terminal to inform [them] of their rights.”” Id. at B9, col. 2; see
also N.Y. Times, Aug. 29, 1987, at Al, col. 3.

243, Ms. Brown uses two aliases: Ann Smith and Billy Boggs. N.Y. Times, Nov.
14, 1987, at B29, col. 5.

244. For a discussion of the Joyce Brown controversy, see generally N,Y. Times,
Nov. 14, 1987, at B29, col. 5; N.Y. Times, Nov. 14, 1987, at B30, col. 1; N.Y.
Times, Nov. 13, 1987, at Al, col. 1; N.Y. Times, Nov. 3, 1987, at B2, col. 1.

245. N.Y. Times, Oct. 29, 1987, at Al, col. 1.

246. N.Y. Times, Nov. 13, 1987, at Al, col. 1. City officials reported that Ms.
Brown ‘‘sometimes harangued passersby, burned and tore up money, and soiled
herself.”” N.Y. Times, Nov. 14, 1987, at 30, col. 1.

247. N.Y. Times, Nov. 13, 1987, at Al, col. 1.

248. N.Y. Times, Nov. 14, 1987, at B29, col. 1. Ms. Brown subsequently appealed,
but because she had been released her appeal was rendered moot. See Boggs v.
N.Y.C. Health & Hosps. Corp., 70 N.Y.2d 972, 520 N.E.2d 515, 525 N.Y.S.2d
796 (1988).
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that befell an alley-dweller in 1982. In that case, a woman had lived
in a cardboard box and refused assistance. She eventually died of
hypothermia before the city could secure a court order to remove
her to a shelter.? Such episodes heighten both public and government
concern for the homeless and lead to the development of emergency
proposals such as the one applied to Ms. Brown, which allows the
government to intervene earlier,?®

Nevertheless, New York City’s current policies are clearly prob-
lematic. Nothing in the policies guarantees that the city will not
round up the homeless repeatedly for evaluation, thereby depriving
them of due process.?' In addition, this policy will not solve the
problems of the homeless mentally ill. Periodic hospitalization cannot
provide the necessary long-term care that many of the homeless
mentally ill require.»? Moreover, enforcement of these policies may
result in harassment of the homeless?*® just as anti-vagrancy statutes
were used in the past to clear the streets of ‘‘undesirables.’’?*

Finally, despite articulated good intentions, the underlying motive
of the city’s policies may be to divert attention from the issues.?*
Studies suggest that one-third of the homeless are mentally ill,>* but

249. N.Y. Times, Dec. 8, 1985, at E6, col. 3.

250. After two men froze to death in Washington, D.C., in 1985, residents urged
Mayor Barry to adopt the New York policy. Wash. Post, Dec. 28, 1985, at Al,
col. 5. Barry opposed forcible removal of the homeless. Instead, officials attempted
to persuade the homeless to enter shelters. Wash. Post, Jan. 4, 1986, at A8, col.
4,

251. U.S. Const. amend. XIV, § I (“‘nor shall any state deprive any person of
life, liberty or property without due process of law’’). The city policy provides for
a lawyer and a hearing before a judge whenever a detained homeless person is
admitted to the hospital. See N.Y. Times, Nov. 14, 1985, at B1l, col. 5.

252. See N.Y. Times, Nov. 22, 1985, at B4, col. 4.

253. N.Y. Times, Nov. 14, 1985, at Bll, col. 5. During the first week of the
32 degree policy in 1985, a 59-year-old woman was one of 13 people hospitalized.
She was handcuffed and taken from the neighborhood in which she had lived for
two years. Having already survived two winters in the streets, she was released the
next day. Id.

254, See Papachristou v. City of Jacksonville, 405 U.S. 156, 161-62 (1972). Concern
about the potential for discriminatory treatment is not merely a hypothetical con-
sideration. In 1981, Mayor Koch proposed a policy to detain the homeless for 72
hours so that they could be fed, bathed and given medication. N.Y. Times, Mar.
27, 1981, at B3, col. 3. While the ultimate goals of this policy might be beneficial,
the forcible detention of the homeless, absent any exigent circumstances, clearly
violates their due process rights.

255. N.Y. Times, Dec. 7, 1985, at B31, col. 2.

256. Federal Response, supra note 1, at 424, 638 (report by Gov. Cuomo). In
New York City, one-third of the shelter residents are reportedly mentally ill, and
the majority of these are former psychiatric patients. N.Y. Times, Nov. 14, 1985,
at B10, col. 5. But see H.R. Rep. No. 47, supra note 1, at 4 (50 percent of homeless
may suffer from mental illness).
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New York City’s policy only addresses the small percentage of this
subgroup of the homeless who refuse to seek shelter. By focusing
on the mentally ill, the city perpetuates the stereotype that the
homeless are insane, while creating the perception that it is addressing
the problem. By categorizing the homeless as insane, no fundamental
economic dislocations need to be examined, and society can salve
its conscience by attributing the problem to pathology rather than
poverty.?” Furthermore, there may be an ulterior motive behind New
York City’s hospitalization policy. The New York City policy may
shift responsibility for some of the homeless to the state. In September
1985, New York State agreed to take psychiatric patients into state
hospitals when city hospitals were full.?*® This agreement, coupled
with the city policy, could result in mentally ill homeless persons
returning to state institutions. As long as the city’s policy is used
on an emergency basis and due process protections accompany long-
term confinement,?® some of the chronic mentally ill homeless might
benefit from treatment. Yet, even within the confines of this policy
there -are problems because current hospital facilities are insufficient
to provide for the homeless mentally ill,*° and community care,
which is usually more appropriate and less expensive than hospital-
ization, is not a feature of the policy.!

Clearly, the city’s current policies are not a solution to homelessness
or to the problems of the mentally ill homeless.?2 Confining the
homeless for periodic psychiatric treatment and then releasing them
back to the streets does not alleviate the causes of homelessness. If
the city improved the condition of shelters instead, many more people
would utilize them.?3 For some of those currently on the streets,

257. Federal Response, supra note 1, at 424.

258. N.Y. Times, Nov. 22, 1985, at B4, col. 4.

259. The New York Mental Hygiene Law provides for a hearing if requested by
the patient admitted for immediate care. N.Y. MeNTaL HyG. Law § 9.39(a) (McKinney
Supp. 1986). Although Bellevue can only hold the patient for fifteen days, greater
process ought to accompany this confinement.

260. See supra note 56 and accompanying text.

261. See Federal Response, supra note 1, at 227 (Nassau Action Coalition Report).
Treatment at a state institution in New York costs $44,500 annually per patient. A
Community Mental Health Center (CMHC) with clinical, rehabilitative and medical
services costs $27,000 per patient. A patient who does not receive community support
goes through the hospital system an average of four times a year. Id.

262. N.Y. Times, Nov. 22, 1985, at B4, col. 4. The director of the psychiatric
emergency services at Bellevue Hospital stated that because of the shortage of care
facilities, the emergency hospitalization policy ‘“will not go very far to meet long-
term needs of the homeless mentally ill.”” Id. .

263. N.Y. Times, Nov. 10, 1985, at 52, col. 1; N.Y. Times, Nov. 16, 1985, at
29, col. 1.
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long-term residential care is necessary. Focusing on the few mentally
ill people who refuse shelter diverts attention from the inadequacy
of the political response to homelessness, and ignores the need for
government to address the economic causes of the crisis. Aid for
the mentally ill homeless must be a component of a more extensive
policy aimed at alleviating homelessness generally.

2. Federal Response
a. Background

Even though homelessness is a national problem,* the federal
government has only recently enacted legislation aimed at addressing
the causes of this social crisis.?> Prior to June 1987, the federal
government had done little to aid the homeless.?¢ Until 1987, the
only national program created for the sole purpose of assisting the
homeless was the Federal Emergency Management Agency’s Emer-
gency Food and Shelter Program (FEMA).%” One of the major
problems with FEMA was that it operated on a temporary basis and
was dependent on yearly congressional budgeting.® More importantly,
the level of funding for the program was inadequate. From fiscal
years 1983 through 1985, Congress appropriated $210 million for the
FEMA emergency food and shelter services.?® Unfortunately, ‘‘fund-
ing of $70 million a year falls drastically short’’ of what is necessary
to address homelessness.?”® As a point of comparison, New York

264. H.R. Rep. No. 47, supra note 1, at 26.

265. See Stewart B. McKinney Homeless Assistance Act, Pub. L. No. 100-77,
101 Stat. 482 (1987) (codified at 42 U.S.C.A. §§ 11301-11505) [hereinafter McKinney
Act].

266. H.R. ReP. No. 47, supra note 1, at 14 (‘‘{t]he few federal programs available
to aid the homeless have been disappointing, or have simply been too small to have
a significant impact in alleviating the plight of the homeless’’).

267. Id. at 20, 29. The other federal program created solely to help the homeless,
the Federal Task Force on Homelessness of the Department of Health and Human
Services (HHS Task Force) has had little impact. /d. In 1984, the HHS Task Force
had no formal budget. In 1985, the program allocated 84% of its $325,000 budget
estimate to staff salaries and 16% for administrative costs. In other words, the
budget failed to appropriate any money for direct assistance to the homeless. Id.
at 15.

The United States Code also permits the military to make its installations available
as shelters. See 10 U.S.C.A. § 2546(a)(1) (West Supp. 1988). This program, however,
has produced little aid. H.R. Rep. No. 47, supra note 1, at 29-30.

268. H.R. Rep. No. 47, supra note 1, at 20.

269. Id. at 19. FEMA distributed funds to states and municipalitites as well as
providers of private shelter. Id. These entities could have used the funds only to
purchase food and to supplement services or existing programs. Id.

270. Id.
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City targeted $217 million of its fiscal year 1985 budget to homeless
services, more than three times the average federal spending nation-
wide.?”

Other than FEMA, the federal government relied on the medical,
supplemental and compensatory entitlement programs of the Social
Security Administration (SSA) to assist the homeless.?”? These enti-
tlement programs have been insufficient.?’”> Many homeless individuals
are ineligible for various programs,”* and those who receive entitle-
ments have difficulty retaining them.?” In short, ‘‘[t]he existing [f]ederal
programs which could provide assistance have not reached the ma-
jority of homeless Americans.’’?’

During the first seven years of this decade, as the number of
homeless persons was growing, the Reagan Administration failed to
respond to the crisis. The Administration’s attitude toward the prob-
lem was that ‘‘[t}he primary responsibility in helping the homeless
lies with local government and private and/or philanthropic organ-
izations. . . . This approach reflects President Reagan’s emphasis on
community initiative and responsibility in partnership with federal
technical and material assistance.”’?” The Reagan Administration’s
‘‘approach’’ ignores the reality of the problem. Because homelessness
is a national problem, ‘‘the federal government must take the leading
role in providing emergency aid to the homeless, and in seeking
methods to prevent such mass poverty in the wealthiest country in
the world.”’?® State and local governments do not have the capacity

271. Id.

272. Cf. id. at 20 (‘“‘[p)erhaps the most important programs that potentially could
provide assistance to the homeless are the medical, supplemental and compensatory
entitlement programs of the SSA”).

273. Id. at 18, 20.

274. Id. at 20-21. Many homeless people do not receive benefits because they
lack fixed addresses to which benefits can be mailed. Nor do they have support
services necessary to help them establish eligibility and residency. /d. at 20. In 1986,
Congress attempted to rectify problems created by the homeless person’s failure to
have an address. See Homeless Eligibility Clarification Act, supra note 62. Although
the Homeless Eligibility Clarification Act eliminates an obstacle, many homeless
individuals are simply ‘‘ineligible for certain forms of assistance such as SSDI, which
is only available to those with work histories, . . . Medicare, which is targeted only
to aged or disabled workers and Medicaid, which is often contingent upon eligibility
for AFDC or SSI.”” H.R. Rep. No. 47, supra note 1, at 21.

275. H.R. Rep. No. 47, supra note 1, at 21.

276. Id. at 23.

277. Id. at 15 (quoting HHS Task Force, Shelter and Feeding the Homeless, a
resource guide for communities); see also Between the Cracks, supra note 52, at
80 (HHS Task Force emphasizing local nature of homelessness problem).

278. H.R. Rep. No. 47, supra note 1, at 26.
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to remedy homelessness; only the federal government has the requisite
resources.?”

In addition to adopting an erroneous philosophical approach to
the homeless crisis, the Reagan Administration has neglected the
homeless by failing to provide the ‘‘technical and material’’ assistance
of which it spoke. In 1985, the House of Representatives Committee
on Government Operations criticized the federal government’s re-
sponse to homelessness as ‘‘inadequate, disorganized and ineffec-
tive.”’?® The Committee concluded that greater federal action was
necessary. ‘‘At a minimum, any national policies concerning the
homeless must address low income housing, the chronically mentally
ill, medical aid, transitional services and emergency food and shelter
services,’’2!

The House Committee recommended several national policies. First,
the President should declare homelessness a national emergency and
should direct all agencies to focus on expediting assistance to the
homeless.?®? Second, agencies administering benefit programs should
undertake outreach efforts, relax eligibility requirements and expedite
the application process for the homeless.?®* Third, HUD-assisted hous-
ing programs should be expanded.®® Fourth, Community Mental
Health Center model programs should be developed by the National
Institute of Mental Health, and local governments should be urged
to establish such centers with available block grants.?s Fifth, the
Federal Emergency Management Agency’s Emergency Food and Shel-
ter Program (FEMA) should be expanded.?¢ Sixth, the Department
of Defense should contact local governments to offer its vacant
military installations as shelters, and should supply surplus food to
the homeless.?® Seventh, the Public Health Service should provide
medical care to the homeless.?®® Finally, Congress should fund shelter
demonstration projects, complete with medical and psychiatric care
and job counseling.®

280. Id. at 14.
282. Id. at 28.
284. Id. at 28-29.

287. Id. at 29-30.
288. Id. at 30.



432 FORDHAM URBAN LAW JOURNAL [Vol. XVI

b. Stewart B. McKinney Homeless Assistance Act

In the face of executive branch inaction and growing societal
recognition of the homeless crisis,? Congress seized a leadership role
in addressing the problem. In June 1987, Congress passed the Stewart
B. McKinney Homeless Assistance Act (McKinney Act or the Act).?
Incorporated into the McKinney Act are many of the recommen-
dations made by the House Committee on Government Operations.
Title II of the Act established an Interagency Council on the Homeless
(Council), comprised of cabinet officers, executive department heads
and others.? The basic duties of the Council include, inter alia, the
provision of professional and technical assistance to states, local
governments, and other public and private nonprofit organizations
to coordinate and maximize existing resources to assist the homeless,
and to encourage the development of innovative programs to address
homelessness.?* The Council is also charged with monitoring and
evaluating assistance programs and recommending any improvements
that may be necessary.2*

Title III of the McKinney Act established an Emergency Food and
Shelter Program?* to provide grants to local governments and private
nonprofit organizations which are the direct suppliers of emergency
food and shelter to the homeless.?® Congress authorized the appro-
priation of $15 million for fiscal year 1987 and $124 million for
fiscal year 1988 to accomplish the emergency purposes of title III
of the Act.?’

Title IV of the Act provides for housing assistance in the form
of grants from the Department of Housing and Urban Development
(HUD) to state and local governments and to private nonprofit

290. To dramatize the plight of the homeless, many congressmen and celebrities
participated in the ‘‘Grate American Sleep-Out” in Washington, D.C., in March
1987. House Majority Whip Tony Coelho (D.-Cal.) and actor Martin Sheen, among
others, slept on heating grates overnight to attract public attention to the problems
of the homeless. Wash. Post, Mar. 4, 1987, at BI, col. 2. Prior to the Sleep-Out,
on May 25, 1986, activists staged ‘‘Hands Across America’’ to combat homelessness.
During this attempt to call public attention to homelessness, Americans formed a
human chain across the country. See N.Y. Times, May 26, 1986, at 1, col. 2.

291. McKinney Act, supra note 265.

292, Id. §§ 201-202, 101 Stat. 482, 486 (codified at 42 U.S.C.A. §§ 11311-11312).
The Interagency Council replaces the HHS Task Force. Id. § 206, 101 Stat. 482,
489 (codified at 42 U.S.C.A. § 11316).

293. Id. § 203, 101 Stat. 482, 487 (codified at 42 U.S.C.A. § 11313).

294, Id.

295. Id. § 301, 101 Stat. 482, 489 (codified at 42 U.S.C.A. § 11311).

296. Id. § 311, 101 Stat. 482, 492 (codified at 42 U.S.C.A. § 11311).

297. Id. § 322, 101 Stat. 482, 493 (codified at 42 U.S.C.A. § 11352).
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organizations that aid the homeless.?®® These funds may be used for
renovation, rehabilitation or conversion of buildings into emergency
shelters; for shelter maintenance, operation insurance, utilities and
furnishings; and for the provision of essential services at shelters.?®
To receive these funds, the supplier must supplement the federal
assistance with an equal amount of funds.3®

Additional funds were authorized to be appropriated under title
IV for the Supportive Housing Demonstration Program. These grants
shall be provided to programs that develop innovative housing for
homeless families with children; deinstitutionalized homeless indivi-
duals; and homeless people with mental and physical disabilities.*!
““‘Supportive housing”’ includes both ‘‘transitional housing,”’ which
facilitates the movement of homeless individuals into independent
living, and permanent community-based housing for handicapped
homeless individuals.?? Equal matching funds must be supplied by
any recipient who uses federal funds to acquire or rehabilitate a
building for the purposes of providing supportive services;*** however,
HUD may provide up to seventy-five percent of the annual operating
expenses of transitional housing.’®* Regarding permanent housing for
handicapped citizens, each state must supplement the federal funds
with an equal amount of state and local funds.’% All of the non-
federal funds must be used for the acquisition or rehabilitation of
permanent housing for the handicapped, and not more than fifty
percent of the funds may be from the local government.3%

To carry out the purposes of title IV housing assistance, Congress
authorized appropriations of $100 million for fiscal year 1987 and
$120 million for fiscal year 1988 for the emergency shelter program.3®’

298. Id. § 412, 101 Stat. 482, 496 (codified at 42 U.S.C.A. § 11372).

299. Id. § 414, 101 Stat. 482, 497 (codified at 42 U.S.C.A. § 11374). Shelters
may only use the funds to provide services related to employment, health, drug
abuse or education if the local government has not provided such services during
any part of the preceding 12-month period and the local government does not use
more than 15% of the federal funds for these services. Id.

300. Id. § 415, 101 Stat. 482, 497 (codified at 42 U.S.C.A. § 11375).

301. Id. § 421, 101 Stat. 482, 498-99 (codified at 42 U.S.C.A. § 11381).

302. Id. § 422(12), 101 Stat. 482, 500 (codified at 42 U.S.C.A. § 11382).

303. Id. § 425(a), 101 Stat. 482, 503 (codified at 42 U.S.C.A. § 11385).

304. Id. § 423(a)(3), 101 Stat. 482, 501 (codified at 42 U.S.C.A. § 11383).

305. Id. § 425(b)(1), 101 Stat. 482, 503 (codified at 42 U.S.C.A. § 11385).

306. Id. HUD may waive the requirements of this section if the state can dem-
onstrate an inability to provide an equal amount of funds due to severe financial
hardship and the local government agrees to contribute funds from non-federal
sources equal to the amount of the contribution waived for the state. Id. § 425(b)(2),
101 Stat. 482, 503 (codified at 42 U.S.C.A. § 11385(b)(2)).

307. Id. § 417, 101 Stat. 482, 498 (codified at 42 U.S.C.A. § 11377).
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For those years, Congress appropriated $80 million and $100 million
respectively for supportive housing.3%

Other major features of the McKinney Act include provisions
establishing grants from the Department of Health and Human Serv-
ices to health care providers who care for the homeless,’® and to
states to establish community mental health services for the chronically
mentally ill homeless.’'® The McKinney Act also establishes that the
Secretary of Labor shall make grants to states, local public agencies,
private organizations or businesses that conduct education and job
training for the homeless.?!! Additional titles of the Act address food
assistance for the homelesss,’? provisions for homeless veterans,’'?
and use of surplus federal property to assist the homeless.3!

c. Criticism of McKinney

The McKinney Act attempts to identify and address many of the
needs of the various segments of the homeless population. The Act
represents an improvement from the seven years of federal inaction
that preceded it. The Act has significant shortcomings, however,
which can be classified into two broad sets of concerns. For con-
venience, these categories will be labelled policy and operational
criticisms. The first category of criticisms focuses on the policies that
were included or excluded from the Act’s coverage. The second
category focuses on problems inherent in the operation or imple-
mentation of the Act.

308. Id. § 428, 101 Stat. 482, 504 (codified at 42 U.S.C.A. § 11383). This title
provides for additional assistance in the form of non-interest bearing advances and
grants for facilities to aid the homeless. See id. §§ 431-444, 101 Stat. 482, 504-08
(codified at 42 U.S.C.A. §§ 11391-11394). Moreover, this title authorizes a $35
million increase in the budget for housing assistance pursuant to § 8(e)(2) of the
United States Housing Act of 1937, 42 U.S.C. § 1437f (1982). See McKinney Act,
supra note 265, § 441, 101 Stat. 482, 508 (codified at 42 U.S.C.A. § 11401).

309. See id. § 601, 101 Stat. 482, 511 (codified at 42 U.S.C.A. § 256).

310. See id. § 611, 101 Stat. 482, 516 (codified at 42 U.S.C.A. § 290cc-21).

311. Id. § 731, 101 Stat. 482, 528 (codified at 42 U.S.C.A. § 11441).

312. See id. §§ 801-814, 101 Stat. 482, 489-93 (codified at 42 U.S.C.A. §§ 11331-
11352); see also supra note 62 (regarding Homeless Eligibility Clarification Act).

313. See McKinney Act, supra note 265, § 901, 101 Stat. 482, 538 (codified at
29 U.S.C.A. § 1721). In February 1987, Congress transferred additional funds to
FEMA to provide funds for community-based psychiatric residential treatment for
chronically mentally ill homeless veterans. See Act of Feb. 12, 1987, Pub. L. No.
100-6, 101 Stat. 92, 92-94 (codified at 38 U.S.C. 620(c)).

314. McKinney Act, supra note 265, § 501, 101 Stat. 482, 509 (codified at 42
U.S.C.A. § 1141]),
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i. Policy Concerns

The major policy shortcoming of the McKinney Act is that it does
not establish a national right to overnight shelter. This is an essential
element of any program aimed at alleviating homelessness; the im-
mediate physical needs of this population must be addressed first.
In the absence of a right to shelter, the homeless must rely on the
discretion of state and local governments, or they must seek private
charity. At the very least, decent overnight shelter should be a
statutory—if not fundamental—right.?'*

Moreover, there are significant adverse consequences of Congress’
failure to establish a right to shelter as part of the McKinney Act.
First, the McKinney Act may have no impact in states or localities
that do not accept any obligation to house the homeless.’'® The
McKinney Act only provides grants to shelter providers who apply
for funds; it does not establish local shelters, nor does it mandate
that local shelters exist. Accordingly, no uniform policy regarding
homelessness will apply nationwide,?” and states and localities that
provide shelter will still be concerned about doing more than their
““fair share.’’1®

Second, this problem is exacerbated by the McKinney Act’s funding
mechanism. Title IV, the housing assistance provision of the Act,
which authorizes appropriations for various types of shelter and
housing programs, requires states and localities to supplement the
federal funds with an equal amount of matching funds.’”® A similar

315. A recent national poll indicated that a ‘‘substantial majority”’ of Americans
believe that the government should provide each citizen with food and shelter. See
What Can Be Done?, supra note 229, at 57.

316. See supra notes 68-79 and accompanying text regarding hostile attitudes
toward the homeless.

317. Great Britain has enacted national ‘legislation on the homeless. See Housing
(Homeless Persons) Act, 1977 (Housing Act). Parliament passed this act because
local authorities had ignored ministerial directives to house the homeless. See Robson
& Watchman, The Homeless Persons’ Obstacle Race: 2, 1981 J. Soc. WELFARE L.
65, 70. Although the homeless only receive limited protection under the Housing
Act, id. at 81, the program is a uniform, national undertaking. Four categories of
“‘priority need’’ homeless are entitled to permanent accommodations. These categories
include pregnant women, homeless people with dependent children, those who are
homeless as a result of fire or other emergency, and the aged, mentally ill or
physically disabled homeless. Robson & Watchman, The Homeless Persons’ Obstacle
Race (pt. 1), 1981 J. Soc. WELFARE L. 1, 7-8. Although the Housing Act does not
eliminate the problems that cause homelessness, id. at 1, it attempts to alleviate
some of the resulting hardship.

318. See Werner, supra note 51, at 15.

319. McKinney Act, supra note 265, § 415, 101 Stat. 482, 497 (codified at 42
U.S.C.A. § 11385).



436 FORDHAM URBAN LAW JOURNAL [Vol. XVI

matching requirement exists with respect to funds for transitional
housing and for permanent housing for handicapped homeless in-
dividuals.’? Thus, title IV of the Act, which authorizes the most
funding and encourages the development of several necessary housing
programs, also requires states and localities to contribute a greater
percentage of the funds than for any other program. Because of the
importance of these types of programs in attempting to develop long-
term solutions to homelessness, a more flexible funding mechanism,
which places more responsibility on the federal government is nec-
essary.3?!

This funding arrangement is problematic for the same reasons that
the failure to establish a right to overnight shelter is a problem.
State and local governments that do not already house the homeless
are unlikely to apply for grants because they will not want to provide
matching funds.’? Even if state or local governments are not pre-
disposed against sheltering the homeless, they may not have the
resources to contribute equal matching funds. Therefore, homeless
people in many cities will not receive the benefit of the most important
provisions of the McKinney Act which attempt to address the long-
term housing problems.

A third policy shortcoming of the McKinney Act is that it does
not establish a right to shelter for homeless families with dependent
children. The statute encourages the creation of model programs to
shelter homeless families with children,?? but does not mandate that

320. Id. § 425, 101 Stat. 482, 503 (codified at 42 U.S.C.A. § 11385).
321. The statute contains a better provision establishing matching funds for job
training programs. Section 735 provides:
(a) PAYMENTS- The Secretary shall pay to each applicant having an
application approved under section 733 the [flederal share of the cost of
activities described in the application.
(b) FEDERAL SHARE-
(1)(A) The [flederal share for each fiscal year shall be not less than 50
percent nor more than 90 percent.
(b) The [flederal share shall be determined by the Secretary for each
recipient under this subtitle based upon the ability of the recipient to
meet the non-[flederal share of the cost of the program for which assistance
is sought.
(2) The non-[flederal share of payments under this subtitle may be in
cash or in kind fairly evaluated, including plant equipment or services.
(c) LIMITATION- The Secretary may not make grants in any [s]tate in
an aggregate in excess of 15 percent of the amount appropriated to carry
out this subtitle in each fiscal year.
Id. § 735, 101 Stat. 482, 529-30 (codified at 42 U.S.C.A. § 11445).
322, See supra notes 68-79 and accompanying text.
323. See McKinney Act, supra note 265, § 421, 101 Stat. 482, 498-99 (codified
at 42 U.S.C.A. § 11381]).



1988] THE HOMELESS 437

shelter be provided. While the creation of a national right to shelter
for homeless adults may be a controversial policy, establishing a right
to shelter for dependent children is a qualitatively different propo-
sition. Children, more so than adults, are vulnerable. They cannot
be expected to adjust to life on the streets, nor do they have the
means to achieve economic independence and acquire housing. Even
if children and their families manage to survive, the consequences
of living on the streets are likely to be devastating. Moreover, homeless
families may constitute the beginning of a self-perpetuating underclass
of homeless individuals. ‘

Given these concerns, a right to shelter for homeless families should
have been part of the McKinney Act. Unlike the situation that exists
with homeless adults, the machinery for implementing such a program
is already in place. The regulations implementing the AFDC program3
require participating states to elect whether they will provide shelter
to homeless families as one of their emergency services.?? Sheltering
homeless children should not be a discretionary activity under AFDC
because the statutory purpose of the program is to ‘‘encourag[e] the
care of dependent children in their own homes or in the homes of
relatives.””? In light of the increase in the number of homeless
families, a major target of any program aimed at the causes of
homelessness must be this population.

ii. Operational Concerns

In addition to the fundamental policy objections, there are several
operational problems associated with the McKinney Act. The most
obvious operational criticism of the Act is that it only authorizes
amounts of funds that may be appropriated.’” In fact, Congress did
not deliver all the funds authorized by the Act.’® It appropriated
approximately $700 million over two fiscal years.’® Although this is
a large sum in the abstract, it is not sufficient to address the
problem.?* For example, New York City alone will spend $500 million

324. 42 U.S.C.A. § 601 (West Supp. 1987).

325. See 45 C.F.R. § 233.120(a)(4) (1986); see also supra notes 147-62 and ac-
companying text.

326. 42 U.S.C.A. § 601 (West 1983).

327. See supra notes 297-314 and accompanying text.

328. See What Can Be Done?, supra note 229, at 57-58 (“‘[w]hat the legislative
branch offered with one hand, it then throttled back with the other”).

329. Id.

330. Id. One study indicated that 7.5 million new housing units would be needed
by the year 2000 to prevent low income people from becoming homeless in continuing
large numbers. This program would cost approximately $300 billion. Id.



438 FORDHAM URBAN LAW JOURNAL [Vol. XVI

in housing this year, but its needs are estimated at two and one-
half times that amount.®!

The failure to appropriate McKinney Act funds demonstrates an
additional problem with the Act. Like the Federal Emergency Man-
agement Agency’s Emergency Food and Shelter Program criticized
in the House Committee on Government Operations Report in 1985,3%
there is no continuity of funding source,’® because the McKinney
Act depends on annual budgeting and appropriation. The McKinney
Act authorized appropriations for two fiscal years; however, the
homeless crisis is likely to continue well into the foreseeable future.33

Likewise, the duration of some of the substantive provisions of
the Act is troubling. For example, the Interagency Council on the
Homeless will cease to exist in three years,? and the job training
program terminates on October 1, 1990.%¢ This suggests that Congress
is looking for a ‘‘quick fix’’ by throwing money at the problem for
the short term. Unfortunately, the statistics regarding the homeless®’
depict a severe socio-economic dislocation. Absent a long term com-
mitment to this social crisis, the problems which result in homelessness
will continue to exist.’*

In sum, the problems associated with the operation and imple-
mentation of the McKinney Act, coupled with the basic policy short-
comings, depict fundamental flaws in the congressional approach.
While the Act is better than anything the federal government has
accomplished to date, it remains inadequate. Bolder steps are required,
both at the policy-formulating stage and in the program-implementing
process.

331. 1d. :

332. See H.R. Rep. No. 47, supra note 1, at 20; see also supra notes 267-71
and accompanying text.

333. See What Can Be Done?, supra note 229, at 58. The federal budget deficit
complicates the dynamic associated with the funding process. See id. With fewer
funds to be divided among government programs, the homeless are unlikely to
receive the necessary funding. As a society, we should make a greater, long term
commitment of resources to this problem, but the McKinney Act fails in this respect.

334. H.R. Rer. No. 47, supra note 1, at 29.

335. McKinney Act, supra note 265, § 209, 101 Stat. 482, 489 (codified at 42
U.S.C.A. § 11319).

336. Id. § 741, 101 Stat. 482, 532 (codified at 42 U.S.C.A. § 11450).

337. See supra notes 2-7 and accompanying text; see also What Can be Done?,
supra note 229, at 58 (“the homeless signify that the country is fraying badly along
its economic and social hems”’).

338. In addition, the Reagan Administration’s antipathy toward social spending
legislation suggests that the executive branch will not eagerly implement the programs
that are available. What Can Be Done?, supra note 229, at 58. (‘“‘[tlo show his
displeasure with the [McKinney Act], Ronald Reagan signed it at night, eliminating
the bright media glow that signals life around Washington”’).
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Vi. Conclusion

During the first seven years of the 1980’s, the homeless crisis has
grown to epidemic proportions. At the same time, the costs associated
with the problem have escalated. These costs are not merely those
associated with providing shelter. The more important costs are less
easily quantifiable. These costs range from the physical, psychological
and economic impoverishment suffered by each homeless individual,
to the psychalogical costs experienced by citizens who are not home-
less, but who are disturbed by the problem.3*

Beyond individual costs, there are enormous costs to society. The
failure to -deal with this potential underclass of homeless families
will inflict psychological injury to the national consciousness. As
Robert Hayes, the foremost legal advocate for the homeless has
observed, ‘‘[tlhe homeless living and dying on the streets of our
cities are a standing challenge to the moral legitimacy of this [n}ation.””
In short, ““right now, the homeless are the shame of America.’’’%

In light of the magnitude of the homeless crisis, comprehensive
national solutions are necessary. Yet, for much of this decade, the
federal government has failed to act. In the interim, homeless ad-
vocates have pursued judicial remedies to assist their clients. To a
large extent, these advocates have been successful; some courts have
enforced the rights of the homeless, requiring states and localities
to supply emergency shelter and services. Judicial resolution of these
issues is appropriate because the homeless form the prototypical
powerless group.. As the victims of discrimination and stereotyping,
separated from the social network and lacking any economic power,
the homeless cannot influence the social policy that affects their lives.
The judicial intervention advocated by this Article is not judicial
creation of social policy; rather, it is a broad interpretation of statutes
passed by the legislature. Thus, the type of judicial decisions approved
and encouraged here are usually limited to ordering the executive
branch to comply with the legislative policy by providing safe, emer-
gency shelter. While important, this is necessarily a stopgap measure.

Long term solutions to the causes of homelessness must derive
from the political process. Although the McKinney Act is better than
any federal action undertaken thus far, it has significant shortcomings.

339. See id. at 56. A recent poll indicated that eight out of ten Americans are
‘‘embarrassed”’ by homelessness. Jd. The poll also ranked homelessness as the most
important problem facing the nation after the federal budget deficit. /d.

-340. Homelessness in America, supra note 3, at 60 (testimony of Robert Hayes,
National Coalition for the Homeless).
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Because of the Act’s policy and operational flaws, this legislation is
unlikely to provide sufficient assistance to many people in the homeless
population.’' In particular, the McKinney Act errs in failing to
establish a federal right to shelter. A right to decent, overnight shelter
must be the cornerstone of any comprehensive approach to the
homeless crisis. Without this right, no uniform national policy will
develop because the provision of shelter will remain discretionary
with state and local governments.

Once the right is established, judicial action to enforce this federal
right will become possible in all states, and a regime of rational,
principled decision-making will be available to the homeless regardless
of the peculiarities of the laws in particular jurisdictions. The homeless
are still waiting for society to adopt this principled, comprehensive
approach. In the meantime, our society continues to warehouse the
homeless at night, so they do not die on the street, while ignoring
them during the day.

341. Cf. H.R. Repr. No. 47, supra note 1, at 20 (‘‘the entitlement programs do
not work for many homeless persons’’) (quoting HHS report to the President, Aug.
15, 1984).



