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At a term of the Supreme Court
held in and for the County of
Wyoming, at Attica, New York,
on the 8th day of July, 1594.

PRESENT: HONORABLE MARK H. DADD
Acting Supreme Court Justice

STATE OF NEW YORK .
SUPREME, COURT : COUNTY OF WYOMING

In the Matter of the Application of
ANTHONY FORTUNE, #77-A-3778, Petitioner

v. Index No. 17,207
RAUL RUSSI, Chairman, New York
State Division of Parole
et al, Respondents

FOR RELIEF PURSUANT TO ARTICLE 78 CPLR

For the Petitioner

WYOMING COUNTY-ATTICA LEGAL
AID BUREAU, INC.

Norman P. Effman, Director
14 Main Street

Attica, New York 14011

For the Respondents

G. OLIVER KOPPELL
Attorney General

by Mary Jo Lattimore-Young
Assistant Attorney General
65 Court Street

Buffalo, New York 14020

MEMORANDUM AND JUDGMENT

By petition pursuant to Article 78 of the CPLR verified
on} May 20, 1994, Anthony Fortune seeks review of a parole release
hearing conducted on October 28, 1993. Petitioner appeared with
counsel assigned by an order to show cause dated May 25, 1994 and
contended that he should be granted a de novo hearing. Respondents
request that relief be denied upon the answer dated June 27, 1994
and the record of confidential information submitted to the Court.
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The Board of Parole issued the following statement upon
considering the petitioner’s suitability for parole release:
"[p]larole 1is again denied due to the extreme gravity of your
controlling conviction for Murder 2°, wherein during the course of
an in concert robbery, you shot the owner of a butcher shop in the
head". Petitioner’s counsel primarily argues that this statement
was a "simple generalization" and insufficient to justify the
denial of release because the Board failed to specify why this
particular crime should preclude release.

Petitioner relies upon a recent decision by the Appellate
Division for the First Department in challenging the adequacy of
the Board’s decision. In Matter of King v. New York State Division
of Parole (190 A.D.2d 423 [1993]), the Appellate Division affirmed
a Supreme Court order annulling a Parole Board decision to deny

release based upon the serious nature of an inmate’s felony murder
conviction for the killing of an off-duty police officer. Much of
the opinion was concerned with inappropriate comments of a
commissioner at the hearing which, according to the Appellate
Division, showed that "the decision of the Parole Board was based
upon a fundamental misunderstanding of its role and its power..."
(p. 430). These remarks were interpreted as showing that the Board
had failed to properly consider relevant statutory standards and
had instead proceeded "on the assumption that its primary duty was
to determine, in the abstract, the appropriate penalty for murder
in today’s society" (pp. 431-432).

The Appellate Division also criticized the manner in
which the Parole Board had applied one of the factors relevant to
its decision: the seriousness of the inmate’s crime. The Court
noted that the legislature "has not defined ’‘seriousness of [the]
crime’ in terms of specific categories of either crimes or victims
and it is apparent that in order to preclude the granting of parole
exclusively on this ground there must have been some significantly
aggravating or egregious circums‘tances surrounding the commission

of the particular crime (citation omitted). Certainly every murder
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conviction is inherently a matter of the utmost seriousness since
it reflects the unjustifiable taking and tragic loss of a human
life. Since, however, the Legislature has determined that a murder
conviction per se should not preclude parole, there must be a
showing of some aggravating circumstances beyond the inherent
seriousness of the crime itself" (p. 433). The Appellate Division
further criticized the Board for failing "to examine the evidence
at trial" and only taking into account the death of the police
officer to evaluate the severity of the criminal conduct (p. 433).
Petitioner’s counsel relies upon this holding to support his
contention that the instant decision of the Board failed to specify
why the petitioner’s crime was so serious as to preclude release.

The New York Court of Appeals affirmed the Appellate
Division’s order which remanded the case to the Board for a de novo
hearing (see Matter of King v. New York State Division of Parole,
83 N.Y.2d 788 [1994]). The Court of Appeals, however, did not do so
on the Appellate Division’s decision. The Court of Appeals issued
its own opinion which focused upon the commissioner’s inappropriate
comments on the record. The Court concluded that the record
included evidence "that petitioner was not afforded a proper
hearing because one of the Commissioners congidered factors outside
the scope of the applicable statute, including penal philosophy,
the historical treatment of individuals convicted of murder, the

death penalty, life imprisonment without parole, and the
consequences to society if those sentences are not in place.
Consideration of such factors is not authorized by Executive Law
§259-i" (p. 791). The Court expressed no opinion as to how the
seriousness of an offense is to be determined but merely noted that
it was a mandatory factor for consideration under the statute (p.
790) .

It thus appears that the New York Court of Appeals did
not adopt the First Department’s condemnation of the manner in
which the Board of Parole evaluated the serious nature of an

offense. This Court, therefore, would not be bound by the First



"A pPIBASod JO A933BW 998) sA3aradoadur uo HUTISPIOq AJT[RUOTIRIIT,
AqQ pa3iure] pup pIodax aYy3 Aq peaxoddns jou I0 MPT Sy3 JO UOIIRTOTA
UT opew Sem UOTSTOSp ,Sjuspuodssl oyl eyl ysIi[qelss 03 pa[res
sey zouorarTiad oyl osneoaq I933eW STYJ UT papnrdard ST UOTIUSAIDIUT
rerorpnl ’‘snyl " ([Z66T] TLL PZ°A'V €8T ‘S5S0F "A OpSJOTES JO I93JBW
/.68 PZ'A'N 6. possTwsIp T[eadde ’[I66T] S8IT PZ'A’'V 9.LT 'TSsnyg
“A ID3[BM JO I914dBW ‘[£66T] 096 PZ'Ad'V 68T ‘STOIBg JO pIrPOg 931P35
IO MSON A TLodoulgs jJO Jo3JeW ‘[€86T] S€L PZ A’V 96 ‘JoOowmeH A
ZTl1a0 o T2]38NW \%Dm PZ°A°'N €9 parusp HM@QQ@ 0] =2AP2T JI0J UOTOW
‘[¥86T] PP6 PZ°'A’V £0T ’‘JoOWwWeH ‘A ne3siy jo Io33el 99s) sweaboad

TeUOTINIT3SUT ur souewroyrad STy 03 SOURDTITUDIS SSST UYdeljle pur

T030®7 sty3 uodn souerrax Azxewrad soeTd 03 UOTISIDSTP pey PIeod 9yl
‘(¢ +d ’‘adraosuerl) ,Snorass Arsweilxs, Us3J pPERY 3DONPUOD TRUTWIID
STy 3Pyl 9rored JO pPIPOg S S9I0F3q p2aillTuwpe IsUOI3TIad

"($66T ‘ST Arnp poiep juswiaedsqg yianod
ay3 J0F UOTSTATIQ °23erraddy sya Aq perry uorsrosp ‘'~ pZ'd’v
'JTISqISH A ZJUoy JO I9311BW ‘8%9 PZ AN €p POTUSp 9ABST ‘[LL6T] ZL6
pz'ad‘v 65 ‘S10ied JO DIPOH JIOX MSN A DIJJI JO A93FBW ‘8%9 PZ XA°N
€F pOTUSD SAPST ‘[LL6T] €46 PZ 'A'¥Y 65 ’'3TI0X MBN JO 2335 94i IO
5ToIPg JO DiIPOog "UBWIII®Y) A 0D8NJ JO JI93JBW ‘809 PZ°A°N £9 poTusp
Teadde 03 sakIT J0F uorjzow '[86T] ¥%6 DPZ°A'VY €01 ’'OO0WieH A
MBI5TYd JO I033BW ‘[LL6T] LOL PZ A’V 85 ‘SToaed FO DIBOF 93833 JI0X
MoN ~A onbPzlod) JO I9313BW ‘986 PZ° AN 0% possTwsTp Teadde 0] 9APST
J037 uorjow ‘[9.6T] €% PZ'A'VY ¥S ‘TIoMPTEBD ~“A SUIYIEM JO I9317BNW
59s5) onssT 3e 2WIID o 8dA3 syY3z FJO 9In3¥PU SnOTISS 3yl O] S82UIFDT
zerTwts B uodn psseq osea[aI JO [eIUSD 9Yyj pdsoidde saey SUOTSTIOSP
osay -mMET UOTI3IDdIIO) Y3l Jspun AL3rroyjane Arojanjiels IefTwrs

zotad oy3 pur MET SATINDSXH oYl Ispun ases[s1 Ausp 03 A3raoyine
s,pIPOg °U3 pP2321dIS]1UT APy YOTUM SUOTISTOSP o3erradde 12430 pur
quswigedsd y3INod sy3 UT SUOTSTIOSP 9yl YITm JUS3STSUODUT ST (eadns)
5ToxBg JO UOISIAIO 23235 JJI0X MON A buUry Jo I93dBW ur uorurdo
s,juauryaedsg 3SITJ 8yl eyl uorurdo syl Jo ST 3Ino) Y[
‘jusuwyaedag Isyjour

ur A3raxoyane sjerradde ATex3uod ST 2I9Y3 JT UOTSIOSP §,3uauwiaedsq
L0Z'LT "ON xspur -p- Juswbpny pur UMpPURIOWSK

QLA (g aen o

*[9 4]



[* 7] -

I NS B R

Memorandum and Judgment -5- Index No. 17,207

Russi, 192 A.D.2d 1076 [1993], motion for leave to appeal denied 82
N.Y.2d 652).

Upon review of the entire record, the Court further finds
that the petitioner is not entitled to relief upon his claim that
the disposition was "excessive" (sée Matter of Pell v. Board of
Education, 34 N.Y.2d 222, 233 [1974]; Matter of Madlock v. Russi,

195 A.D.2d 646 [1993]).

NOW, THEREFORE, 1t is hereby
ORDERED that the petition is denied.

DATED: July 22, 1994 A/
Warsaw, New York /)iZQ{; gzj7

Acting Supreme Court Juskice

STATE OF NEW YORK

Wyeming County Clerk’s Office
ss.

Krotz, Clerk of the County of Wyoming, of the
'CoJ:::y‘éwm of sad County, and the Supreme Coust, both Courts
being Courts of Record having 8 common seal. do heretyy certify
that | hgve com the snnexed copy of Judgment with the

this office, and that the same is a
L d ortginal
~ 0t HENSLTIpt and of the whoie of sa¥
c ~aspmony whereot, | have hereunto set my hand and afhxeMAeY 2 A 1995
sosi of ssid County and Cousts, at Warsaw, (8 e o

E;A-~ 7. ;%k;é?,Cﬁaﬁﬁ
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