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CANNED ON 2/14/2014

SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
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UNFILED JUDGMENT .
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‘bThisjudgment has not been entered by the County Clerk

and notice of en‘ry cannct be served based hereon. To
obtain entry, counsel or auticrized representative mus!
appear in person at the Judgment Clerk's Desk (Room

Supreme Court: New York County by
Part 57 ‘ 1B

KEILA PULINARIO,
Petitioner,

-against- Index No. 100990/13
NEW YORK STATE DEPARTMENT OF CORRECTIONS
AND COMMUNITY SUPERVISION,
ANTHONY ANNUCCI, Acting Commissioner of
New York State Department of Corrections
and Community Supervision, NEW YORK .
STATE BOARD OF PAROLE, and TINA STANFORD,

Chairwoman of the New York State Board
of Parole, -

Respondents.'

Peter H. Moulton, Justice

In this Article 78 proceeding petitioher' Keila Pulinario
(“Pulinario”) challenges the decision of respondent New York State
Board of Parole (“Parole Board”) dated June 6, 2012,'to deny her

application for parole.

BACKGROUND
Pulinario was convicted in 1997 ‘of the murder in the second
degree of Imagio Santana (“Santana”) in Suffolk County, New York.
The two had been friends. Petitioner asserts that in 1995, Santana‘
raped her in his car and then bragged to mutual acquaintances about
the incident. After learning about Santana’s statements, Pulinario

borrowed a gun from her boyfriend and convinced Santana to




N . »
- \

accompany her po a wooded area where she confronted hih.' She
stated that Santana mocked her and threatened to do it again,
although it is unélegr from the record before the‘court if the
threat included the implication of"immineAt violence. Pulinario
then killed Santana with two bullets and_buried the gun. She was
apprehended, charged, and tried. After the Jjury 'délivered a
verdict of second deéree murder‘thé‘couft sentenced her to 25 yearé
to life. |

Pulinario subseéuently brought a habeas cbrpus pefition. ‘The
Federal District Court gpantedv the petition and vacated her
conviction aﬁd sentence, \ |

Following the grant of the habeas petition Pulinario pléaded
guilty to murderiin,the second degree and was. re-sentenced wiﬁh the

prosecutor’s recommendation to a period of 15 years to life. At

the re-sentencing hearing the ADA, who had représented‘the Pecple

beginning with the first trial, noted that .Pulinario had accepted-

-

responsibility for the crime and “had made great strides in the

rehabilitation prdcess” such that she was not the “the same person

she was 10 years ago.” The ADA also stated;wintef alia,'that had

a determinate‘senténce of 15 yearsrbeen'aﬁailable, that “likely”
woﬁld have been the ADA’s recomﬁendatién. She also state@ that‘the
Suffblk'Codnty Diépﬁict Attorney’s office wouid not téke a positioﬁ
on éarole. | | |

Pulinario’s first application for parole, in 2010, was denied,

“




The instant proceeding concerns her second épplication.

Pulinario’s second application for éarole included extensive
information concerning her partiéipation in various programs while
incarcerated, including STEPs to End Family Violence, a progranm
that works with incarcerated women who have suffered abuée. Sister
Mary Nerney of the STEPs program submitted a letter on Pulinario’s
behalf, in which she recounted Pulinario’s pdsitive.changes in her
fifteen years behind bars. In recommending that ‘Pulinario was
ready “to return to society” Sister Nerney noted that Pulinario had
expressed remorse for her «crime, and had participatéd in
rehabilitative and vocational programs while incarcerated. This
assessment was bolstered by the COMPAS report of Pulinario’s Parcle
Officer, which stated that she was “low” risk of danger to society.

) 3 .

Pulinario’s application also included a letter from Elaine
Lord, who was the Superintendent of the Bedford Hills Correctional
Facility in 1997 - when Pulinario arrived at that. facility -
through 2004. The letter contains a description of Pulinario’s
positive evolution while at Bedford Hills.

Ms. Pulinario will turn 38 on May 18 [2012].
She was 23 when she came' to Bedford Hills.
She has served a long time during which she
has matured  and grew and needs now to be in
the community using the skills that she has
acquired and the maturity they illustrate.
There is nothing to be gained by keeping Ms.
Pulinario in prison and every expectation that
she would be an asset to our society if she

were released.

On June 6, 2012, Pulinario appeared before the Parole Board

¢




for the second time. The Parole Board denied her application on

the same day. )

At the hearing, almost all the Board’s questions and comments

AN

concerned the circumstances of the crime, the rape, and Ms.

Pulinario’s relationship to Santana. The Parole Board made only
passing references to the contents of the application packet.
There were no questions about Pulinario’s detailed release plans.

There were no questions that went to Pulinario’s vocational work --

and work on  her behavior and self—knowledge  --  during

incarceration. The Parole Board spentvno time at thelhearihg or in
its decision discussing the COMPAS assessment and the comments by
the ADA at Pulinario;s resentenqiné.' |

The Parole Board issued its decisioﬁ. the same day. THe
decision states that “there is a ﬁeasonablé probability that ydﬁ
would not live and reméin'at liberty without violating the law and
that your release would be incompatible with tﬁe pﬁblic safety and
welfare of the community.”

The remaining two paragraphs of the decision state:

This decision was based on the following: You
continue to serve time for your conviction of
murder second degreé. You armed yourself with
a gun, lured your victim to a secluded area
and shot him in the chest and back causing his
death. You then buried the gun in an effort
to fool the police. During the interview you
claim your actions were Jjust to scare the
victim. However your  actions . were
premeditated. :




The panel  has considered your  many
~accomplishments, -your good conduct, your
letters of support, . the risk assessment and
all factors required by law. However, the
scenario and your conduct during the instant
offense are concerning and describe a deviated
and dangerous person who could impose a threat
to the community. Parole at this time 1is
denied. :. ‘ x

DISCUSSION
Executive Law § 259—i(2)(c)(A) states in relevant part:

Discretionary release on parole shall not be
granted merely as a reward for good conduct or
efficient performance of duties while confined
but after considering if there is a reascnable
probability that, if such inmate is released,
he will 1live and remain at liberty without
violating the law, and that his release is not
incompatible with the welfare of society and
will not deprecate the seriousness of His
crlme as to undermine respect for the law

It is the duty of the Parole Board to consider each of the
appllcable factors spec1f1ed in the statute in determlnlng the

applications of people who come before it. (King v New York State

Division ef Parole, 190 AD2d 423, 431, aff’'d 83 NY2d 788.), The

‘Board'has_discretion to determinevhow much weight to give each of
the applicable factors. The discretion reposed in the Board is
broad, and its determination will only be overturned where it
evinces '“irrationality borderihg on. imprdpriety.” (Samuei v

Alexander, 69 AD3d 861, 862, appeal dismissed 14 NY3d 837.)

While this standard of review sets a high threshold, and

courts are properly reluctant to second guess the Parole Board,
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courts have reversed Parole Board'decisions where the Roard’s

decision is based solely on the seriousness of the crime. (E.g.

Almonor v New York State Board of Parole, 16 Misc3d 1126[A].)
Moreover, to demonstrate that it has properly' éonsidered‘ and
weighed applicable statutory factors, the Parole Board must do more

s

than make a “passing reference” to such factors. (Rios v New York

. \
State Division of Parole, 15 Misc3d 1107[A].)
In considering petitioner’s application, the Parole Board’s

overwhelming emphasis was on the offense, and the events that led

-up to the offense. At the hearing, there were only passing

references to the contents of petitioner’s application. 1In the
decision there was only a perfﬁnctory mention of all the statutory
factors that weighed in Pulinario’s favor.

There was ﬁb’substanti§e discussion‘by the Parole Board at the
hearing or in its decision of. other factors relevant to its
determinafion, including Pulinario'é acceptance of responsibility’
for her crime, her vocatioﬁal work ih prison and her.employment
plans once released, her work in STEPé and other programs to change
her behavior and prepare herself to live in society. There is
nothing in the record to indicate that the Parcle Board weighed the
ADA’ s statemehts at Pulinario’s 2004 re-sentencing. vThe'ADA in -
questioh had been the prosecutor onvthe‘case from its inception.

She did not have to make any statement concerning the defendant’s

rehabilitation at the re-sentencing. Her assessment that Pulinario
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“had made great strides in the rehabilitation process,” and other

_ ‘ . ) .
statements at sentencing, must be considered by the Parole Board.

(Executive Law § 259—i(c)(A)(vii).)

- ’ ) -' K vn ' ) 4 '\-
There was no .substantive discussion in the hearing or in the
- Y * -
¥

Parole Board’s decision of the COMPAS aésessment,Awhibh is designed
to n@asure>risks arisiﬁg from- a grant of parolg. The oVérall
assessment, by a Parolg Officer who had workédkﬁith P;linafio sinée
late 2010 at her correctiongl facility,'was'that Pulinario was a
“low” ri§k for felony Violehce, re—arreét;f or iabsconding from
pérole. The COMPAS assessment 1is integral to any parole decision.

(See Garfield v Evans, 108 AD3d 830.) - S

In sum,.the Paroie Boapd gave"g:eat weight to ﬁhé seriog;ness
of Pulinario’s crime without any explanation‘of why the éevénteénv
year old crime outweighed the voluminous evidence'thét indicates
that she‘would presently be able to li&e'; guiet and crime-frée

life in society. Accordingly, the petitioner is entitled to.a new

hearing' and determination}' (Perfetto v FEvans, 112 AD3d 640;

‘Rabenbauer v _New York State Depft of Corrections, 41 Misc3d

1235[A].)

‘CONCLUSION _ -

For the reasons stated it is - -
ORDERED and ADJUDGED that the petition is granted and it is

further S : B o
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ORDERED and ADJUDGED that ‘theI.court annuls ‘respondent’s
decision, dated June 6, 2012, denying petitioner’s release to
parole supervision, ‘and it is further

ORDERED and ADJUDGED that the matter is remitted to the State

Board of Parole to hold such a hearing within 45 days of service of

§

this order and judgment with notice of entry. This constitutes the

Order and Judgment of the Court.

. UNFILED JUDGMENT \

This judgment has not been entered by the County Cteﬂf
and notice of entry cannot be served bas?d hereon, To
obtain entry, counsel or authorized repre‘sentat:ve must)
appear in person at the Judgment Clerk's Desk (Room

1418).
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DATED: February 11, 2013 : //jjé?fzzg/” —

J.s.C.

BON. PETER kL MOULTON
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