








ELECTRONIC PUBLISHING

alties are established for the transmission of obscene materials via
cable.2 75 The Act also gives the local franchising authority the right
to regulate any cable service it deems obscene.2 76 This regulation is
a specific exemption from the Act's bar on local censorship or
control of editorial content. 277

C. Regulation of Common Carriers

Before focusing on the new electronic media, a brief examination
of the third media role model, the common carriers, is in order.
Common carriers are defined in the Communications Act 278 as those
engaged as common carriers for hire. 279 The Supreme Court, however,
has developed a significantly more instructive definition. In National
Association of Regulatory Utility Commissioners v. FCC (NARUC
I),20 a common carrier was defined as an individual or organization
that holds itself out as available to the public for hire, that provides

275. Id. § 2, 98 Stat. 2801. The FCC has proposed deletion of current rule 47
C.F.R. § 76.215 (1984), which prohibits origination cable operators from transmitting
obscene or indecent materials, because the rule has been superseded by the 1984
Cable Communication Act's criminal sanction (Section 639 of the Act). See 49
Fed. Reg. 48,772 (1984).

276. Pub. L. No. 98-549, § 2, 98 Stat. 2785 (1984) (section 612(h) of the Cable
Act).

277. Section 612 of the Cable Act, Pub. L. No. 98-549, § 2, 98 Stat. 2782; 49
Fed. Reg. 48,772 n.51 (1984). Ordinances and state laws which restrict or regulate
the transmission of obscene, indecent and offensive materials over cable technology
are under increasing attack by advocates of first amendment guarantees. For example,
a Miami city ordinance banned obscene or indecent material on cable. In Cruz v.
Ferre, 571 F. Supp. 125, 132 (S.D. Fla. 1983), aff'd, 755 F.2d 1415 (11th Cir. 1985),
a suit brought by a cable television viewer, such an ordinance was struck down because
it impinged not only on obscene but also indecent speech, a category which is entitled
to some constitutional protection. Id. at 130-31. Similar suits in other jurisdictions
are pending: McGhee v. Vernon Hills, 83-C-2486 (N.D. I11. 1984) (Vernon Hills,
Illinois); Gates v. Ney, C-1-83-0999 (S.D. Ohio 1984) (Cincinnati, Ohio). The Ferre
court held that indecent speech was protected despite the Pacifica holding which per-
mitted regulation of indecent speech in the conventional broadcast context. Cruz v.
Ferre, 571 F. Supp. at 131-32. Cable television allows viewing control by the subscriber.
Such control nullifies the problems of pervasiveness and accessibility inherent in broad-
cast television and radio which provided the rationale for the Pacifica prohibition
against indecent speech. The rationale in Pacifica is also inapplicable to cable broad-
casting in that the survival of a cable system depends on subscription sales. Finan-
cial necessity forces cable operators to provide the viewing public with acceptable
programming to stimulate sales and minimize requests for cancellation. See id. at
631-32.

278. Communications Act of 1934, 47 U.S.C. §§ 151-609 (1934), as amended
by Cable Communications Policy Act of 1984, Pub. L. No. 98-549, 98 Stat. 2779
(1984).

279. 47 U.S.C. § 153(h) (1982).
280. 525 F.2d 630 (D.C. Cir.), cert. denied, 425 U.S. 992 (1976) (NARUC 1).
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facilities thereby to all members of the public who choose to use
its services to transmit information of their own design,"8 ' and that
serves all members of the public indifferently, basing all decisions
on non-discriminatory factors. 2 2 The common carrier's responsibility
is to provide a communications "pipeline. ' 283

1. Rate and Structural Regulation

Communications common carriers are regulated under Title II of
the Communications Act.284 After obtaining an FCC sanctioned fran-
chise, a carrier is "permitted to accrue revenues sufficient to cover
all reasonable operating expenses, the cost of acquiring capital, and

281. 525 F.2d at 640, 642; see also FCC v. Midwest Video Corp., 440 U.S.
689, 701 (1979); Frontier Broadcasting Co. v. Collier, 24 F.C.C. 251, 254 (1958).
The original rationale for regulation of common carriers was that they took on a
quasi-public character when they held themselves out as offering their services to
the public in general. NARUC I, 525 F.2d at 640. This role, coupled with the
general lack of care exercised by most carriers over the safety of their carriage,
justified the imposition of an "insurer" standard of care upon the common carriers.
Id. Under this rule, they were absolutely liable for any damage to their carriage,
other than that caused by an act of God, warfare, or similar forces majeures. Id.
at 640-41. The late nineteenth century saw the imposition of price and service
regulations on the carriers as a result, in part, of their monopoly status. Id. Despite
constitutional challenges, these regulations have been upheld. See, e.g., Ambassador,
Inc. v. United States, 325 U.S. 317, reh'g denied 325 U.S. 896 (1945) (FCC granted
jurisdiction over carriers to determine rates, services, charges, practices, classifi-
cations and regulations in connection with carriers' communication services); Munn
v. Illinois, 94 U.S. 113 (1876) (establishing constitutionality of federal regulation
of industries which affect public interest).

282. See generally TECHNOLOGIES OF FREEDOM, supra note 77, at 75-107; Geller
& Lampert, Cable, Content Regulation and the First Amendment, 32 CATH. U.L.
REV. 603, 621 (1983) [hereinafter cited as Geller & Lampert]; Harrison, Public
Utilities in the Marketplace of Ideas: A "Fairness" Solution for a Competitive
Imbalance, 1982 Wis. L. REV. 43 (1982); Cosson, Development of Regulation of
Common Carrier Communications, 28 FED. COM. L.J. 132 (1975).

283. In re Amendment of Parts 1, 2, 21 and 43 of the Commission's Rules and
Regulations to Provide for Licensing and Regulation of Common Carrier Radio
Stations in the Multipoint Distribution Service (Report and Order), 45 F.C.C.2d
616, 618 (1974). This pipeline or "conduit" role of the common carrier, along
with its monopoly status, are the bases for all carrier regulation. The pipeline
aspect affords the carrier immunity from prosecution for defamation over its lines.
See infra note 303 and accompanying text; see also Farmers Union v. WDAY, 360
U.S. 525 (1959) (immunity of broadcaster from defamation when acting merely as
conduit for required political messages); Edwards v. National Audubon Soc'y, Inc.,
556 F.2d 113 (2d Cir.), cert. denied, 434 U.S. 1002 (1977) (immunity of newspaper
from defamation liability when merely acting as conduit for communication of
reported accusation by a responsible speaker).

284. 47 U.S.C. §§ 201-224 (1982).
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a fair rate of return on its communications investments.""2 5 Such
carriers are required to file schedules of all charges, classifications,
practices and regulations affecting their charges with the FCC which
may examine and change them when it believes them to be unrea-
sonable or unjust.8 6 Common carriers are subject to rate of return
and rate base regulations, which define their allowable charges and
permissible profits,8 7 and must offer their services subject to gov-
ernment tariff.2"8 Common carriers must obtain certificates of public
convenience 2 9 prior to constructing, expanding or terminating any
line of communication and must not discriminate unreasonably against
users of their services. 29

0 The rate and service requirements imposed
on these carriers under the Communications Act reflect the view
that their natural monopoly status justifies government control of
their business activities.29'

This position, and the resultant statutory requirements, accord
with common carrier laws which long predate the Communications
Act. 292 While conventional telephone and telegraph services, as well

285. The Computer Inquiries, supra note 98, at 59; see 47 U.S.C. §§ 201, 203,
204, 205, 220 (1982).

286. 47 U.S.C. §§ 203(a), 205, 214(d) (1982).
287. 47 U.S.C. §§ 201-205 (1982).
288. 47 U.S.C. §§ 203, 205 (1982); see Phonetele, Inc. v. AT&T, 664 F.2d 716,

721-23 (9th Cir. 1981) (discussing tariffs imposed by 47 U.S.C. § 203(a)).
289. 47 U.S.C. § 214(a) (1982); see General Tel. Co. v. FCC, 413 F.2d 390 (D.C.

Cir.) (holding that section 214 applies to construction of community antenna televi-
sion or cable facilities), cert. denied, 396 U.S. 888 (1969).

290. General Tel. Co., 413 F.2d at 395, see also 47 U.S.C. § 202(a) (1982), which
provides:

It shall be unlawful for any common carrier to make any unjust or
unreasonable discrimination in charges, practices, classifications, regu-
lations, facilities, or services for or in connection with like communication
service, directly or indirectly, by any means or device, or to make or
give any undue or unreasonable preference or advantage to any particular
person, class of persons, or locality, or to subject any particular person,
class of persons, or locality to any undue or unreasonable prejudice or
disadvantage.

Id.
291. NARUC I, 525 F.2d at 640-42. See generally United States v. RCA, 358

U.S. 334, 346-50 (1959); National Ass'n of Letter Carriers v. Independent Postal
Sys. of Am., 470 F.2d 265 (10th Cir. 1972). But see Community Communications
Co. v. City of Boulder, 630 F.2d 704, 712 (10th Cir. 1980) (dissenting opinion)
(CATV is not a natural monopoly), rev'd, 455 U.S. 40 (1982).

292. A. KAHN, THE ECONOMICS OF REGULATION 3-19 (1970); see Phonetele, Inc.
v. AT&T, 664 F.2d 716 (9th Cir. 1981), cert. denied, 959 U.S. 1145 (1983); Mid-
Texas Communication Sys. v. AT&T, 615 F.2d 1372 (5th Cir.), reh'g denied, 618
F.2d 1389, cert. denied, 449 U.S. 912 (1980) (upholding ability of the FCC to regulate
rates, the financial integrity of the carrier, network safety and efficiency, the proper
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as the more recent microwave and satellite technologies,2 93 are in-
cluded under the common carrier umbrella, 294 the regulatory role
model is the railways of the nineteenth century. 295

2. Inadequacy of the Railroad Model

Lower costs and widespread accessibility to electronic communi-

cation have substantially eroded the validity of the railroad role model

for both common carriers and the new media.2 96 As the FCC noted in

Computer 11,297 in which common carrier regulations were specifically
held inapplicable to "enhanced" 29

1 "compunications, 299 services,"'

communications and data processing technologies have become
intertwined so thoroughly as to produce a form different from

any expressly recognized in the Communications Act[3° ' .... T]o
subject enhanced services to a common carrier scheme of regulation
because of the presence of an indiscriminate offering to the public
would regulate the dynamics of computer technology in this area.30 2

Similarly, the industry monopolization upon which many of the

common carrier regulations were grounded does not appear to

pertain to the dynamic telecommunications market. Consumer de-

mand and foreign competition are now regulating rates and organizations

as effectively as nineteenth century tariffs.

allocation of the rate burden and the future needs of both the carrier and the public
in order to determine the "public interest" and public convenience and necessity,
all of which are traditional common carriage objectives). See 47 U.S.C. § 201 (1982).

293. 47 C.F.R. § 25.103(c)(2) (1984).
294. 47 U.S.C. §§ 20A-224 (1982).
295. TECHNOLOGIES OF FREEDOM, supra note 77, at 95-96.
296. See Martin, supra note 27, at 357, 358 (economic railway type regulation

should not be applied to non-monopolistic telecommunications). See generally TE-

LECOMMUNICATIONs AMERICA supra note 77, at 93; Comment, Of Common Carriage
and Cable Access: Deregulation of Cable Television by the Supreme Court, 34
FED. COM. L.J. 167 (1982).

297. 47 RAD. REG. 2d (P & F) 669 (1980); see supra notes 108-115.
298. See supra note 113 and accompanying text.
299. The Computer Inquiries, supra note 98, at 63-64. "Compunications," a term

coined by Anthony Oettinger, Director of the Program in Information Resources
Policy at Harvard University, has been used to describe the new information services
which integrate data processing and telecommunications. Id.

300. Computer II, 47 RAD. REG. 2d (P & F), at 703-04.
301. Id. at 701. See generally Bigelow, Introduction to Symposium: Computers

in Law and Society, 1977 WASH. U.L.Q. 371, 374-75 (1977) (discussing difficulty
of distinguishing, for regulatory purposes, data communications and computer produc-
tion and use).

302. 47 RAD. REG. 2d (P & F) at 701. The early history of broadcasting indicates
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3. Content Regulation

Because their fundamental characteristic is nondiscriminatory serv-
ice, common carriers may not base decisions regarding message
transmission on the identity of the customer or the content of the
message. Accordingly, carriers are immune from liability for message
content, and libel and slander actions are inapplicable against them.3 3

This degree of responsibility is quite different from that of the
press3°0 or broadcaster 05 who is expected to oversee transmission
content and may be held responsible for the material therein.

Unlike the print and broadcast media, common carriers have been
subject to only the most limited kind of first amendment analysis.
This detachment results not so much from a preferred status under
the first amendment but rather from an unarticulated but historical
acknowledgement that the telegraph did not possess the same claim
to first amendment protection as did the press.3° One noted scholar
has offered an appealing economic rationale fo this curiosity. In
Technologies of Freedom, Dr. Ithiel de o Pool suggests that the
high cost of transmittal over early telegraph systems precluded uti-
lization of the medium for anything other than terse news and

that the common carrier model was considered for radio regulation. 67 CONG. REC.
12501-05 (1926). The intended Radio Act provision, requiring a broadcaster to
accept any service requested without discrimination, was viewed as excessively
burdensome on the medium and was deleted in the final bill. Compare H.R. 9971,
69th Cong., 2d Sess., 67 CONG. REC. 4956 (1926) with Pub. L. No. 632 § 18, 44
Stat. 1170 (1927). See infra note 308.

303. See, e.g., Von Meysenburg v. Western Union Tel Co., 54 F. Supp. 100
(S.D. Fla. 1944) (telegraph company's immunity from liability for transmission of
libelous message must be broad enough to enable company to render its public
service efficiently and with dispatch).

304. See supra notes 133-81. But see Edwards v. National Audubon Soc'y, Inc.,
556 F.2d 113, 120 (2d Cir. 1977) (publisher may be held responsible for accusations
published by him where he has "espous[ed] or concurs in the charges ... or
[where he] deliberately distorts [the] statements . .. ").

305. See supra notes 186-277. But see Farmers Union v. WDAY, 360 U.S. 525,
531 (1959) (immunity for broadcaster is implicit in section 315 of the Federal
Communications Act of 1934).

306. TECHNOLOGIES OF FREEDOM, supra note 77, at 102-04; see FCC v. RCA
Communications, Inc., 346 U.S. 86, 89-90 (1953) (Secretary of Commerce and
Labor authorized by Radio Act of 1912 to license radio operators; Radio Act of
1927 gave Federal Radio Commission "wide licensing and regulatory powers over
interstate and foreign commerce," provided that it [was] "guided by the 'public
interest, convenience or necessity' "); Farmers' & Merchants' Coop. Telephone Co.
v. Boswell Tel. Co., 187 Ind. 371, 119 N.E. 513, 515-16 (1918) (because public
welfare requires adequate telephone service, state may regulate such service; section
97 of Public Utility Act not "repugnant to section 1 . . . of the Bill of Rights").
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business communiques. °7 Hence, the telegraph was not viewed as
a vehicle for transmitting protected speech and first amendment
issues were irrelevant. 08 The Supreme Court's recent obviation of
the distinction between unprotected commercial and protected ex-
pressive speech in Virginia State Board of Pharmacy v. Virginia
Citizens and Consumers Council, Inc.,3°9 merely highlights the lon-
gevity of the distinction which may have justified the historical
controls imposed on common carriers.

V. Regulation of the New Electronic Media

A. Teletext

If prior models and regulations are inapplicable, how then should
this new technology be treated? It does not fit squarely-into the cate-
gories of print media, broadcasting or common carrier.310 Neverthe-
less, in accordance with the FCC's Communications Act mandate,"'

307. TECHNOLOGIES OF FREEDOM, supra note 77, at 91.
308. Id. The Supreme Court, in fact, did not rule until 1976 that commercial

speech was within the protective ambit of the first amendment. Virginia State Bd.
of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976).
Thus, while various forms of electronic publishing, particularly on-line information
services, may fall within the parameters of commercial, as opposed to expressive,
speech, this distinction is probably not viable with regard to first amendment
guarantees.

The history of the Radio Act indicates that, initially, the medium was not viewed
as an organ of expression either. See supra note 302. It was viewed as a facility
somewhat comparable to the telegraph or telephone. Although the final version of
H.R. 9971 did not include common carrier-type regulation for the radio broadcasters,
the medium is still constrained by the original view that it is a facility for dis-
semination rather than expression. Jaffe, The Editorial Responsibility of the Broad-
caster: Reflections On Fairness and Access, 85 HARV. L. REV. 768, 785 (1972).
Accordingly, under the Communications Act, the public interest standard of carrier
regulation has been applied to broadcasters who are permitted to monopolize a
particular frequency solely by virtue of their government-awarded license. See
Cosmopolitan Broadcasting Corp. v. FCC, 581 F.2d 917 (D.C. Cir. 1978). The
Act, however, makes it clear that broadcasters are not common carriers. FCC v.
Midwest Video Corp., 440 U.S. 689, 704 (1979); see supra notes 281-83 and
accompanying text. See infra note 356.

309. 425 U.S. 748, 762 (1976); see Nadel, supra note 9, at 184 n.82.
310. See generally Videotex Symposium, supra note 10; Geller & Lampert, supra,

note 282, at 610-22.
311. 47 U.S.C. § 151 (1982). Section 151 provides that "[ffor the purpose of

regulating interstate and foreign commerce in communication by wire and radio
so as to make available, so far as possible, . . . a rapid, efficient, Nation-wide,
and world-wide- wire and radio communication service ... there is created a
commission to be known as 'Federal Communications Commission.' " Id. § 151; see
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it must be encouraged. 12 If new services such as teletext3"3 and
videotext 1 4 provide a "catalyst for change from the present regulatory
scheme," '315 the direction of that change will be of critical importance.
The new media provide a compelling opportunity to create a coherent
theory of the first amendment, one which would embrace both print
and electronic communications and which would respond to the
technology and economics of the coming century.31 6

As forms of electrical communication, teletext and videotext clearly
fall within the FCC's jurisdictional ambit.317 Even though an activity
falls within its subject matter jurisdiction, however, the Commission's
regulatory powers are not without constraints. 18 Indeed, the FCC
has held that in certain instances involving new technology it has
the prerogative not to regulate at all. 319

The most important recent utilization of this prerogative occurred
in the 1983 FCC Teletext Order.320 The Commission authorized VBI
teletext3 2' as an "ancillary" broadcast medium3 22 and excluded it

also 47 U.S.C. § 303(g) (1982); Computer II, 47 RAD. REG. 2d (P & F), at 1324.
312. See, e.g., Amend. of Parts 2, 73 and 76, 53 RAD. REG. 2d 1309, 1311-12

(1983).
313. See supra notes 29-53 and accompanying text.
314. See supra notes 54-74 and accompanying text.
315. The New Video Marketplace, supra note 10, at 574-75 n.268 (quoting

statement of FCC Commissioner Anne Jones in FCC News Release, Rep. No.
07762 (Mar. 5, 1981)).

316. See, e.g., H. KALVEN, THE NEGRO AND THE FIRST AMENDMENT 3-6 (1966).
317. United States v. Southwestern Cable Co., 392 U.S. 157, 172 (1968) (citing

S. REP. No. 781, 73d Cong., 2d Sess. 1 (1934)). In Southwestern Cable, the
regulatory jurisdiction of the FCC over the new cable technology was at issue.
The Court acknowledged that cable television did not fit neatly into the broadcasting
model of Title III, 392 U.S. at 167-69, or the carrier model of Title II of the
Communications Act. Id. at 169 n.29. Noting that it could not construe the Act
so restrictively, the Court held that "[niothing in the language of § 152(a), in the
surrounding language, or in the Act's history or purposes limits the Commission's
authority to [regulate] those activities and forms of communication that are specifically
described by the Act's [other] provisions." Id. at 172.

318. Computer II, 47 RAD. REG. 2d (P & F), at 702. The principal limitation
upon the FCC's exercise of its statutory powers is that regulation must be "directed
at protecting or promoting a statutory purpose." Id.

319. See, e.g., HBO v. FCC, 567 F.2d 9 (D.C. Cir. 1977), cert. denied, 434
U.S. 829 (1977).

320. 53 RAD. REG. 2d (P & F) 1309 (1983).
321. See supra notes 33-36 and accompanying text.
322. Amend. of Parts 2, 73 and 76, 53 RAD. REG. 2d (P & F) at 1322; see also

Southwestern Cable, 392 U.S. at 178 (cable regulated under FCC authority over
those media which are "reasonably ancillary to the effective . . . regulation of ...
broadcasting"). Accordingly, the FCC has authority under 47 U.S.C. § 303(r) to
issue regulations in the cause of public convenience, interest and necessity. Id.
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from existing content and service regulations.3 23 Noting its statutory
obligation to promulgate policies which are responsive to new com-
munications technologies and to encourage rather than to frustrate
their development, the Commission decided to authorize teletext
under an open market approach. Thus, the FCC authorized full
service and low power television teletext in which the broadcast
licensee is free to choose both the kind of service offered,3 24 and
the technical standards utilized. 25 The only limitation is a proscription
against system interference with regular broadcasting or the signals
of nonbroadcast radio stations.3 26

Additionally, while focusing on the ancillary nature of this service,
the FCC decided that teletext would not be required to promote
the public service programming obligations of a television broadcaster
nor would the political broadcast obligations of sections 312(a)(7)
or 315 of the Communications Act327 be applied to teletext trans-
missions.3 2s By acknowledging that teletext was a form of "electronic
newspaper" 3 29 which was fundamentally distinguishable from tra-
ditional broadcasting, the Commission was able to justify exempting
it from the burdens of the Fairness Doctrine. 330 Similarly, service
guidelines for news and advertising, 33 1 which had constrained radio
and television broadcasters until the most recent spate of deregu-
lation, were determined to be inapplicable.33 2

On January 24, 1985, the Commission reaffirmed its 1983 Teletext
Report and Order (1985 Reconsideration).33 3 Noting the affinity be-
tween teletext and the press, the FCC declined to reconsider the

323. Amend. of Parts 2, 73 and 76, 53 RAD. REG. 2d (P & F), at 1322.
324. Id. at 1319.
325. Id.
326. Id.
327. Section 312(a)(7) of the Act allows the FCC to revoke a station's license

for "willful or repeated failure to allow reasonable access to or to permit purchase
of reasonable amounts of time for the use of a broadcasting station by a legally
qualified candidate for Federal elective office . . . ." 47 U.S.C. § 312(a)(7) (1982).
Section 315 is the codification of the Fairness Doctrine. See supra notes 196 & 244.

328. Amend. of Parts 2, 73 and 76, 53 RA. REG. 2d (P & F), at 1323.
329. Id. at 1322-23.
330. Id. at 1323-24. "Indeed, it seems probable that teletext - a textual means

of communication primarily not employing sound and pictures - more closely
resembles, and will largely compete with, other print communications media such
as newspapers and magazines." Id. at 1324.

331. Id.
332. Id. at 1312, 1321.
333. Amend. of Parts 2, 73 and 76 (Memorandum Opinion and Order), 57 RAD.

REG. 2d (P & F) 842, 843 (1985).

[Vol. XIII
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applicability of either common carrier or broadcast content regulation
to the medium. 34 The 1983 Order was modified, however, to the
extent that public broadcasters henceforth would be permitted to
use their teletext facilities on a remunerative basis as an alternative
source of financing. 335

On the same day, the Commission also authorized television sta-
tions to make expanded use of the VBI, permitting commercial and
noncommercial television licensees to transmit dataprocessed infor-
mation or any other digital or analog communication over their
vertical blanking interval. 336 Such services are considered "ancillary"
programming .

37

The FCC's decision also provides that cable systems generally will
not be required to carry television broadcasters' VBI transmissions,
although a full resolution of the relationship between cable and VBI
was deferred pending conclusion of the FCC's television aural sub-
carrier proceedings.33 8

The 1983 Teletext Order and the 1985 Reconsideration, while
clarifying some issues in electronic publishing, dealt only with one-
way VBI transmissions.3 9 Teletext is capable of being transmitted
over various media other than broadcast VBI, 340 however, and vi-

334. 57 RAD. REG. 2d (P & F), at 846.
335. Id. at 845.
336. Id. at 834-35. In March, 1985, the Public Broadcasting Service (PBS) signed

an agreement with International MarketNet, a joint venture of IBM and Merrill
Lynch, to develop a high speed data delivery service in which financial information
would be downloaded into computers through the VBI of PBS member stations.
A significant infusion of new funds into PBS is expected to result. BROADCASTING,
Mar. 4, 1985, at 88.

337. In re Amendment of Parts 2, 73 and 76 of the Commission's Rules to
Authorize the Offering of Data Transmission Services on the Vertical Blanking
Interval by TV Station (Report and Order), 57 RAD. REG. 2d (P & F) 832, 835
(1985) [hereinafter cited as Amend. of Parts 2, 73 and 76 (Report and Order)].

338. Id. at 840. See infra note 354, discussing Cable Act provisions concerning
videotext.

339. Amend. of Parts 2, 73 and 76 (Report and Order), 57 RAD REG. 2d (P &
F), at 833. This is in accord with the original 1983 Teletext Order, 53 RAD. REG. 2d
(P & F), at 1331, in which the FCC held that, given the ancillary and discretionary
nature of teletext transmissions, the communications policy concerns underlying
cable mandatory carriage requirements, Cable Television Report and Order, 36
F.C.C.2d 143, 173, 24 RAD. REG. 2d (P & F) 1501 (1972), were inapplicable.
Accordingly, cable television systems were not required to carry teletext services.

340. Amend. of Parts 2, 73 and 76 (Memorandum Opinion and Order), 57 RAD.
REG. 2d (P & F) 842, 843-44 (1985); Amend. of Parts 2, 73 and 76 (Report and
Order), 53 RAD. REG. 2d (P & F) 1309, 1320 (1983). See supra note 34 and
accompanying text for a discussion of the VBI.

1985]
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deotext, while primarily a telephone communication medium at pres-
ent, is expected to increasingly rely on cable technology in the coming
years.341 Although the FCC has not yet specifically addressed cable
teletext or videotext, except to bar local authorities from regulating
cable videotext as common carriage, it repeatedly has examined cable
technology in other areas during the past twenty years. 342

B. Cable

The FCC's authority over cable operations was first formally
recognized in United States v. Southwestern Cable Co.,343 in which
the Supreme Court held that the FCC's jurisdiction over all interstate
and foreign radio and wire communications included jurisdiction
over those facilities which were "reasonably ancillary" to its broad-
casting duties. 3" The limited holding in Southwestern Cable was

341. See supra note 57 and accompanying text.
342. See infra note 354. See generally D. LE Duc, CABLE TELEVISION AND THE

FCC: A CIsIs IN MEDIA CONTROL (1973).
343. 392 U.S. 157 (1968).
344. Id. at 178. The Supreme Court did not express any view with respect to

the FCC's authority to regulate cable television under any other circumstances or
for any other purposes. The Court's opinion related to the precursor technology
of cable television, Community Antenna Television (CATV). Id. at 160-63. This
medium was defined as a system capable of receiving the signal of a television
broadcast station, amplifying it, transmitting it by cable or microwave, and ultimately
distributing it by wire to the receivers of its subscribers. Id. at 161 n.8. CATV
was found to perform two functions: the supplementing of broadcasting by enhancing
reception of local stations in adjacent areas; and the transmission to subscribers
of distant signals beyond the range of local antennae. Id. at 163. The Commission
adopted the term "cable television" in 1972. See United States v. Midwest Video
Corp., 406 U.S. 649, 651 n.3 (1972) (citing Report and Order on Cable Television
Service; Cable Television Relay Service, 37 Fed. Reg. 3252 n.9 (1972)).

CATV systems were first established on a non-commercial basis in 1949 and in
1950 as commercial ventures. Southwestern Cable, 392 U.S. at 162 & n.12. In the
late 1950's approximately fifty new systems were established each year, reaching
a total of 550 systems by 1959, serving 1.5-2 million people. Id. at 162. In 1959
the FCC completed an exhaustive survey of several auxilliary broadcasting services,
including CATV, and found that medium to be related to interstate commerce and
communication. Id. at 164. It determined to not regulate CATV at that point, but
recommended legislation which was never enacted. Id. at 164-65. Since 1960, the
FCC has gradually asserted its authority over CATV and in 1965 issued revised
rules which were applicable to cable and microwave carriage. Id. at 165-66. These
rules regulated local signals and provided for nonduplication of local programming.
Id.; see Carter Mountain Transmission Corp., 32 F.C.C. 459 (1962), aff'd, 321 F.2d
359 (D.C. Cir.), cert. denied, 375 U.S. 951 (1963); Notice of Inquiry and Notice of
Proposed Rulemaking, 1 F.C.C.2d 453 (1965); CATV (Second Report & Order),
2 F.C.C.2d 725, 733-34 (1966) (holding that "CATV systems are engaged in interstate
communication by wire to which the provisions of the Communications Act are
applicable . . ."). Midwest Video I, discussed infra notes 345-46, was instituted
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expanded in United States v. Midwest Video Corp.3 45 (Midwest Video
1), which upheld the authority of the FCC to regulate cable pro-
gramming 346

The 1972 FCC Cable Rules and Regulations (Cable Rules)3 47 cod-
ified the Commission's previous ad hoc ownership, programming
and technical regulations. 48 The Cable Rules also specifically sub-
jected origination programming 49 cablecasters to the Fairness Doc-
trine as well as to the equal access and programming/record keeping
regulations which applied to radio and television broadcasters at that
time.350 Although most of the cable franchising regulations were
abrogated in 1977,111 when jurisdiction over this activity was delegated
to local authorities,35 2 many of the 1972 content and service re-

thirteen days after the FCC's adoption of the Second Report.
345. 406 U.S. 649 (1972) (Midwest Video I). This case should be distinguished

from a subsequent case involving the same parties, FCC v. Midwest Video Corp.,
440 U.S. 689 (1979) (Midwest Video If).

346. At issue in Midwest Video I was whether the Commission's program orig-
ination rule was ancillary to broadcasting. 406 U.S. at 662-63. That rule required
cable television systems with 3,500 or more subscribers, which carried the signal
of any broadcast television station, to originate programming and make their facilities
available for local programs other than automated services. Id. at 653-54. The Supreme
Court held that the programming origination rule fell within the FCC's jurisdiction
because it satisfied the "reasonably ancillary to broadcasting" test, 406 U.S. 649,
662, set forth in Southwestern Cable, 392 U.S. 157 (1968).

The Commission, however, never enforced the mandatory origination regulations,
but chose to conduct new proceedings which ultimately resulted in the 1972 man-
datory access rules contained in the Cable Television Report and Order, 36 F.C.C.2d
143, 240-41 (1972). The mandatory origination rule was formally rescinded in 1974,
39 Fed. Reg. 43,302, and equipment availability rules were instituted and merged
with the two year old access requirements. This precipitated the second challenge
by Midwest Video, Midwest Video Corp. v. FCC, 571 F.2d 1025 (8th Cir. 1978),
aff'd, 440 U.S. 689 (1979) (Midwest Video I).

Justice Douglas, in his dissent in Midwest Video I, 406 U.S. at 680, viewed
CATV as a common carrier which had no more control over message content than
the telephone company. He vehemently opposed the FCC's program origination
rule as exceeding the Commission's ability to regulate and noted that its enforcement
would force a carrier CATV system to become a broadcaster against its will. See
Community Communications Co. v City of Boulder, 660 F.2d 1370 (10th Cir.
1981), for the acknowledgement that the first amendment protects cable television;
See also Black Hills Video Corp. v. FCC, 399 F.2d 65 (8th Cir. 1968) (microwave
CATV covered under Communications Act without violating first amendment).

347. 24 RAD. REG. 2d (P & F) 1501 (1972); Cable Television Report and Order,
36 F.C.C.2d 143 (1972); 47 C.F.R. § 76.1-.617 (1984).

348. 47 C.F.R. § 76.1-76.617 (1984).
349. 47 C.F.R. § 76.205 (1984).
350. 47 C.F.R. § 76.209 (1984).
351. Report and Order, 66 F.C.C.2d 380, 41 RAD. REG. 2d (P & F) 885 (1977).
352. Id. The New York State Commission on Cable Television promulgates Cable

Rules in New York which govern the local franchises.
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quirements still remain353 as modified by the provisions of the 1984
Cable Communications Policy Act.354

In 1979, the Supreme Court limited FCC jurisdiction over cable
television in Midwest Video H11.3 The Court held that Commission
regulations which required cable operators to provide access channels
to government, public, educational or lease use were beyond the
FCC's "reasonably ancillary" jurisdiction, since such common car-
rier-type restrictions could not be imposed on cablecasters consistently
with the Communications Act. 56 Thus, the cable medium could only
be regulated by the FCC in relation to its traditional broadcasting
jurisdiction.3 7 To the extent that the medium affects the FCC's
historical obligations with respect to broadcasting,358 cable falls within

353. 47 C.F.R. § 76.1-.617 (1984).
354. Cable Communications Policy Act of 1984, Pub. L. No. 98-549, 98 Stat.

2779 (1984). This new cable act reaffirms the ability of local governments (franchising
authorities) to regulate cable through their franchising processes while establishing
federal guidelines to guide the local efforts. See Pub. L. No. 98-549, §§ 601-626,
98 Stat. 2780-91. The law also sets up new rules for franchise renewals, cable
rates, program packages, system access, ownership, female and minority employment,
subscriber privacy, and theft of programming services. Id. The act also provides
that local authorities may prohibit the transmission of obscene cable services which
are not otherwise protected by the first amendment, id. § 639, and requires operators
to provide subscribers with "lock-boxes" to restrict childrens' viewing of cable
programming upon request. Id. § 624(d)(2)(A); see supra note 277.

In order to address the growing use of cable to provide two-way information
and video communications, the act provides that local authorities may not regulate
two-way video programming cablecasters, including cable videotext, as common
carriers, id. § 602(5), (6), but that informational tariffs may be required by the
states or the FCC. Id. § 621(d)(1); see Cable Communications Policy Act Rules,
58 RAD. REG. 2d (P & F) 1 (1985) (adopted by Commission to implement 1984
Act).

While the Act is viewed as a boon to the economic prospects of the cable
industry and the local authorities whose regulatory power is now clear, the cod-
ification of the franchise process may ultimately work to the detriment of the first
amendment claims of cable operators who claim the title of electronic heir to the
unregulated press. See generally Wiley and Swanson, New Cable Act Should Help
Stabilize Industry, Legal Times, Nov. 12, 1984, at 20.

355. Midwest Video II, 440 U.S. 689 (1979), aff'g 571 F.2d 1025 (1978).
356. Id. at 705. The Supreme Court held that the FCC had " 'strain[ed] the outer

limits' of [its] authority," id. at 708 (quoting Midwest Video II, 406 U.S. at 676
(Burger, C.J., concurring in part)), and set aside the Commission's mandatory ac-
cess, channel construction and equipment availability rules. Essential to this holding
was the fact that the FCC had failed to show cven the slightest nexus between
the regulations and its authority over broadcasting. The Court thus held that the
FCC could not impose on cable systems that which it was specifically prohibited
from imposing on broadcasters: the burden of common carrier status. Id. at 701,
705, 709; see also ACLU v. FCC, 523 F.2d 1344 (1975) (Commission should be
accorded flexibility in dealing with cable television and its jurisdiction should not
be rigidly compartmentalized into licensing and public utility regulation).

357. Midwest Video II, 440 U.S. at 708.
358. See supra notes 182-277 and accompanying text.
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the ancillary jurisdiction of the FCC.359 Whether cable videotext or
VBI teletext will be viewed as ancillary to broadcasting is not yet
clear. What is becoming increasingly evident, however, is the strength
of the argument against such a construction and the need to formulate
a coherent regulatory policy which does not depend on technical
distinctions between the cable, broadcasting, common carriage and
print media.

VI. Conclusion

Current control of electronic publishing is unfocused. The FCC's
1983 Teletext Order3 60 specifically addressed VBI teletext, deemed it
ancillary to broadcasting and refrained from imposing content, struc-
tural or technical controls. 361 This order covers over-the-air and,
presumably, cable teletext, both of which use the narrowband VB.

No pronouncements have been made yet concerning broadband,
full-channel teletext,3 62 which certainly could be viewed as more of
a broadcast medium than the isolated VBI. Alternatively, MDS363

or DBS316 teletext may be regulated as common carriers. 65 Telephone
videotext may also fall within this regulatory ambit. The uses of
all these systems, however, most closely resemble those of the print
media, a fact specifically acknowledged by the FCC in its 1983
Teletext Order. 66

The current regulatory fragmentation of the electronic publishing
media makes no sense from either a legal or technical point of view.
From the legal perspective, the present ad hoc approach appears to
value form over substance. Viewed from the technical perspective,
the existing regulatory alternatives hinder industry development by
creating an ambiguous future for a technology sorely in need of
economic security. The present framework permits the arrest of a
Thomas Tcimpidis3 67 and creates nationwide confusion about his

359. Midwest Video 11, 440 U.S. at 708.
360. 53 RAD. REG. 2d (P & F) 1309 (1983); see supra notes 320-32 and accom-

panying text.
361. 53 RAD. REG. 2d (P & F), at 1324.
362. See supra notes 41-42.
363. See supra note 40 and accompanying text.
364. See supra note 38 and accompanying text.
365. See supra notes 278-309 and accompanying text.
366. 1983 Teletext Order, 53 RAD. REG. 2d (P & F), at 1322. Indeed, Richard

Wiley, former chairman of the FCC, has called teletext a "wireless newspaper."
Statements of R. Wiley before the ABA Forum Comm. on Communications Law,
the Lawyer and the New Videomarketplace III, Feb. 22, 1985.

367. See supra notes 1-8 and accompanying text. Ultimately, the Los Angeles
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legal liability. It also leaves open questions about technical standards
and permissible corporate structure and ownership, which are critical
to any potential market entrant. This is unacceptable.

A preferable alternative would be to view all electronic publishing
as a single communications medium regardless of the method of
transmission. It is clear that the present communications environment
has far surpassed that envisioned by the drafters of the 1934 Com-
munications Act . 68 The basis for distinguishing between typeset and
electronically transmitted communications is not viable in 1985. The
regulatory underpinnings are without merit.

Scarcity, even if a legitimate concept in 1934, certainly is not a
valid regulatory consideration today. The exploding number of broad-
cast radio and television stations, cable systems and satellite alter-
natives offer the American audience an array of voices unimaginable
in 1934. Switching 369 and multiplexing3 7° technologies further increase
the number of possible communicators at any single instant.

While the radio spectrum may be limited in a cosmic sense, the
only relevant limitation to its present utilization is economic rather than
physical.37' However, the Supreme Court has held that economic
scarcity is not a valid basis for regulation.3 2

Similarly, the electronic media of 1985 cannot be said to so pervade
our lives that we are captive audiences in our homes.3 73 Even if the
Pacifica rationale was ever valid, it is not applicable to teletext and
videotext. While rapidly advancing, modern technology has not yet
evolved to the stage where it can intrude uninvited into our living
rooms. A conscious decision to subscribe to each separate system
is required, and sophisticated technologies are necessary to access
and use these media. We must spend a lot of money and achieve
a modicum of computer literacy before even the most user-friendly

City Attorney's Office decided that it had insufficient evidence to continue to
prosecute the case against Tcimpidis. The case was dismissed "with prejudice."
POPULAR COMPUTING, June, 1985, at 144. Although Tcimpidis' lawyer was pleased
with the outcome, the central issue of sysop liability has not been resolved. Id.

368. See supra notes 186-92 and accompanying text.
369. See supra note 56.
370. See supra note 43 discussing multiplexor technology vis-a-vis the FM sub-

carrier frequency.
371. See Fowler & Brenner, supra note 191, at 221-26 (FCC's allocation scheme

perpetrates spectrum scarcity beyond any intrinsic physical limitations).
372. Home Box Office, Inc. v. FCC, 567 F.2d 9, 46 (D.C. Cir.) ("scarcity which is

the result solely of economic conditions is apparently insufficient to justify even limited
government intrusion into the [flirst [almendment rights of the conventional press"),
cert. denied, 434 U.S. 829 (1977).

373. See supra notes 211-24 and accompanying text.
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systems are available to us. We can bar our children from undesirable
material through the use of lock-boxes and confidential log-on IDs.
We can keep the electronic publishing medium out of our homes
if we do not choose to be exposed to it. We are not captives.

Electronic publishing is not broadcasting. Neither, however, is it
common carriage,3 74 providing universal service and open access to
all comers. While MDS and telephone facilities have been held to
be common carriers, the use of these media in connection with
electronic publishing ventures, which require individualized subscrip-
tion and service, does not appear to constitute carriage under the
Supreme Court's NARUC definitions.17

1 Indeed, the nation's premier
carrier, AT&T, is precluded by the terms of the MFJ from presently
entering the electronic publishing business.116

Electronic publishing is provided, however, by a wide range of
other corporate and individual entities, none of whom evidence the
market dominance or monopoly status which historically justified
the regulation of common carriers.3 77 Absent the historic or economic
justification for the imposition of common carrier regulation, it would
be highly unreasonable to shoehorn the electronic publishers into
this constraining mold. Additionally, if the FCC's current open market
approach 3"' to the new technology is successful, it should preclude
further monopolization and thus negate the primary basis for carrier
regulation .

79

Because the broadcast and carrier models are not applicable, an
alternative framework must be designed to accomodate the new
media. This framework must acknowledge the current technology,
as well as the open market approach now favored by the FCC as
essential to the economic development of the new media.8 0

Recent history has provided a trial balloon for this new framework
in the regulation of the cable medium. This medium, while falling
within the FCC's ancillary jurisdiction, is clearly heading towards
a first amendment position which is more analogous to the press
than to the other regulated methods of communication. This is
appropriate and should be paralleled by the newer electronic com-
munications.

374. See supra notes 278-309 and accompanying text.
375. See supra notes 280-83 and accompanying text.
376. See supra note 102 and accompanying text (AT&T Consent Decree).
377. See supra notes 278-309 and accompanying text.
378. See, e.g., 1983 Teletext Order, 53 RAD. REG. 2d (P & F) 1309.
379. Id.
380. Digital Termination Systems, 86 F.C.C.2d 360, 389-90 (1981); Cellular Com-

munications Systems, 86 F.C.C.2d 469, 503 (1981) ("We are committed ... to a policy
of encouraging multiple entry").
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The acknowledgement of cable's increasing right to first amend-
ment privileges is based, in large part, on the voluntary and indi-
vidualized nature of its subscription.38" ' This rationale is even more
appropriate to the electronic publishing ventures. In this respect,
cable and electronic publishing are the newspapers of the twenty-
first century and must be accorded their appropriate freedoms.382

The burdens which cable technology allegedly place on public
resources, however, cannot be said to apply to the broad spectrum
of electronic publishing media. Accordingly, franchise requirements,
which were imposed on cable operators and legislated under the new
Act, are not relevant to electronic publishers. In this respect, the
new media must be viewed according to their function rather than
through their methods of distribution, and must be treated as a
wireless press. When viewed in this manner, the regulatory mandate
is clear: Congress shall make no laws abridging ... the freedom
of the press.

381. Nat'l L.J., Mar. 25, 1985, at 23, col. 1.
382. On July 19, 1985, a unanimous three judge panel of the U.S. Court of Appeals

in Washington held that Cable "must-carry" rules were unconstitutional. Quincy Cable
T.V., Inc. v. FCC, No. 83-1283, (D.C. Cir. July 19, 1985). These rules, the centerpiece
of FCC cable legislation for twenty years, required cable operators to carry local broad-
cast signals. In holding the rules too broad to pass first amendment muster, the court
forged "a vital link in the chain of decisions establishing cable's status as a First Amend-
ment speaker and electronic publisher." BROADCASTING, July 22, 1985 at 31, 32
(statements of Jim Mooney, president of National Cable Television Association).
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