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their methods whenever they deem it necessary.7 0

Furthermore, under any of the mortgage pool analyses employed
by the agencies that rate private mortgage-backed securities, 7 ' an
investment grade rating always can be attained provided there is an
adequate trade-off between certain desirable characteristics of the
mortgage pool and the amount of loss coverage on the pool. 72

Therefore, the process by which the rating agencies determine how
much loss coverage is necessary for a particular pool is probably
the most crucial aspect of rating private mortgage-backed securities.'73

In this regard, however, many of the characteristics of mortgages
are not quantifiable in terms of their effect on the mortgage pool. 74

Consequently, the rating agencies generally have utilized a normative
approach to deriving their loss assumptions. '7 That is, they have

held on Oct. 30-31, 1983, Jan. 12, 1984, and Feb. 13, 1984) [hereinafter cited as
Tibbals]. Moody's, on the other hand, stands by what it calls a "building block"
approach. MOODY'S CORPORATE CREDIT REPORT, supra note 50, at 4. According
to Moody's Corporate Credit Report, the "building block" approach entails iden-
tifying each credit risk in a transaction, assessing the level of risk of each credit
element, and, finally, weighing the combined risks of all the credit characteristics.
Id. The report goes on to state, however, that when a rating is based solely on
external support rather then the underlying quality of the mortgage pool, the
"building block" approach is not used. Id. at 5. Thus, the rating agencies have
a great deal of discretion in choosing their approach to rating PMBS's.

170. PENDERGAST & FRANKLIN, supra note 159, at 38.
171. Standard & Poor's Corporation and Moody's Investor Service are currently

the only agencies that rate PMBS's. For discussion of their approach to rating
PMBS's, see MooDY's CORPORATE CREDIT REPORT, supra note 50, and Tibbals,
supra note 169.

172 See generally MOODY'S CORPORATE CREDIT REPORT, supra note 50, at 29-
31 (guidelines for cash flow over-collateralization and pool insurance coverage).
Both of the aforementioned charts specify the amount of additional overcollater-
alization or insurance that is necessary to obtain an investment grade rating in the
presence of various risk characteristics.

173. Tibbals, supra note 169, at 4. In analyzing credit risk, Standard & Poor's
makes two key assumptions: (1) the percentage of loans in the pool that will go
into foreclosure, and (2) the average loss that will be realized on these loans. Id.
"The amount of loss coverage needed is simply the product of these two as-
sumptions." Id.

174. Assumptions regarding foreclosure frequency and loss severity are made
based on specific characteristics of the pool. In the case of a "prime pool," which
has the lowest risk characteristics, these assumptions can be made with a fair degree
of certainty. Id. at 5. For a non-prime pool, however, there is less empirical data
available on how certain important characteristics will effect loss assumptions. Id.
at 6-7. In this respect, Standard & Poor's points out that the following characteristics
have the most influence on their loss assumptions: lien status; types of secured
property; loan-to-value ratios; loan rate and payment terms; geographic location
of secured properties; purpose of loan; loan size; and number of loans. Id.

175. Tibbals, supra note 169, at 7.
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arrived at their conclusions as to how much loss coverage is necessary
on a particular pool based on their perceptions of the risks rather
than on the evidence of specific empirical data.'76 As the market
matures and the behavior of mortgage pools becomes more readily
ascertainable, the rating agencies undoubtedly will incorporate ad-
ditional empirical data into their rating processes. 177 However, many
of the variables that affect the behavior of mortgage pools are simply
not amenable to empirical analysis. 78

V. Section 106(c) and the Need for Overriding Legislation

Section 106(c) preempts blue sky laws in order to exempt, to the
same extent as United States obligations, mortgage related securities
or exempt mortgage-backed securities from state laws requiring reg-
istration or qualification of securities or real estate.'7 9 Congress did
not intend this provision to affect state anti-fraud statutes or any
other state regulations governing the operations of dealers and un-
derwriters of exempt mortgage-backed securities or mortgage related
securities. 180

The section 106(c) preemption is a result of the Congressional
belief that state securities law registration requirements were dupli-
cative of those mandated by the Securities Exchange Commission
(SEC) under federal securities law'"' thus imposing additional and
unnecessary costs on the marketing of mortgage-backed securities.'8 2

The enactment of the 106(c) preemption also may have been mo-
tivated by the desire to match the existing exemptions for securities
issued or guaranteed by GNMA, FNMA and FHLMC.'83

176. Id.
177. Id.
178. Id.
179. Secondary Mortgage Market Enhancement Act of 1984, Pub. L. No. 98-

440, § 106(c), 98 Stat. 1689, 1692.
180. S. REP. No. 293, 98th Cong., 1st Sess. 7, reprinted in 1984 U.S. CODE

CONG. & AD. NEWS 2809, 2815.
181. Registration of securities under federal law is governed by the Securities

Act of 1933. 15 U.S.C. §§ 77a-77aa. The underlying policy of registration under
the federal scheme is one of full disclosure; the registrant must reveal to the
investing public complete and truthful information about the offering as well as
the issuer. See infra note 198 and accompanying text.

182. S. REP. No. 293, 98th Cong., Ist Sess. 7, reprinted in 1984 U.S. CODE

CONG. & AD. NEWS 2809, 2815.
183. See infra note 193 and accompanying text; see also Secondary Mortgage

Market Market Enhancement Act of 1984: Hearing on H.R. 4557 Before the
Subcomm. on Telecommunications, Consumer Protection, and Finance of the House
Comm. on Energy & Commerce, 98th Cong., 2d Sess. 230 (1984) (statement of
David Beal, Pres., Norwest Mortgage Inc. and Residential Funding Corp.).
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A. Blue Sky Laws

The first blue sky laws were enacted during the early twentieth
century before securities regulation existed on a federal level. 184 Their
immediate popularity reflected the public's fear that trading in mer-
chandise as intricate as securities would give rise to countless op-
portunities for dishonesty.'85 The purpose of blue sky laws is to
protect the investing public from fraud and from highly speculative
offerings." 6 Thus, blue sky laws generally impose regulations on all
types of investment schemes.' 87

To date, virtually every state has some form of blue sky legis-
lation. 8  Moreover, in 1956, a Uniform State Securities

184. L. Loss & E. COWETT, BLUE SKY LAW 3 (1958) [hereinafter cited as Loss
& COWETT. Kansas usually is given credit for enacting the first statute in 1913.
Id. When the Securities Act of 1933 was finally enacted, Congress specifically
preserved the states' right to regulate securities rather than attempting to preempt
the field. Id.

185. Id. at 3.
186. SOWARDS & HIRSCH, supra note 3, § 102, at 1-6.
187. 69 AM. JUR. 2D State Securities Regulation § 1, at 1059 (1973) (blue sky

laws affect any enterprise where investor's profits are contingent upon management
and operation of others and which has characteristics of activities of corporation,
trust or similar other business structure).

188. ALA. CODE §§ 8-6-1 to -60 (1975); ALASKA STAT. §§ 45.55.010 to .270 (1980
& Supp. 1984); ARIz. REV. STAT. ANN. §§ 44-1801 to -2066.10 (1956 & Supp.
1984-1985); ARK. STAT. ANN. §§ 67-1235 to -1264.14 (1980 & Supp. 1983); CAL.
CORP. CODE §§ 25,000- 27,203 (West 1977 & Supp. 1985); CoLo. REV. STAT. §§
11-51-101 to -129 (1973 & Supp. 1984); CONN. GEN. STAT. ANN. §§ 36-470 to -
502 (West 1958 & Supp. 1984); DEL. CODE ANN. tit. 6, §§ 7301-7328 (1974 &
Supp. 1984); FLA. STAT. ANN. §§ 517.011-517.32 (West 1972 & Supp. 1984); GA.
CODE ANN. §§ 10-5-1 to -24 (1982 & Supp. 1984); HAWAII REV. STAT. §§ 485-1
to -25 (1976 & Supp. 1983); IDAHO CODE §§ 30-1401 to -1462 (1980 & Supp. 1984);
ILL. ANN. STAT. ch. 121 1/2, §§ 137.1-137.16 (1960 & Supp. 1984); IND. CODE

ANN. §§ 23-2-1-1 to -1-24 (Burns 1984); IOWA CODE ANN. §§ 502.101-502.612 (West
Supp. 1984-1985); KAN. STAT. ANN. §§ 17-1252 to -1284 (1981 & Supp. 1984); Ky.
REV. STAT. §§ 292.310-292.991 (1981 & Supp. 1984); LA. REV. STAT. ANN. §§
51:701-51:720 (West 1965 & Supp. 1985); ME. REV. STAT. ANN. tit. 32, §§ 751-
891 (1964 & Supp. 1984-1985); MD. CORPS. & Ass'NS CODE ANN. §§ 11-101 to -

805 (1975 & Supp. 1984); MASS. GEN. LAWS ANN. ch. 110A, §§ 101-417 (West
1975 & Supp. 1984); MICH. COMp. LAWS §§ 451.501-451.818 (1967 & Supp. 1984-
1985); MINN. STAT. ANN. §§ 80A.01-80A.31 (West Supp. 1984); Miss. CODE ANN.

§§ 75-71-101 to -735 (Supp. 1984); Mo. REV. STAT. §§ 409.101-409.418 (1979 &
Supp. 1985); MONT. CODE ANN. §§ 30-10-101 to -308 (1983); NEB. REV. STAT. §§
8.1101 to -1124 (1943 & Supp. 1983); NEV. REV. STAT. §§ 90.010-90.205 (1983);
N.H. REV. STAT. ANN. §§ 421-B:1 to -B:34 (1983); N.J. STAT. ANN. §§ 49:3-47
to -76 (West 1970 & Supp. 1984-1985); N.M. STAT. ANN. §§ 58-13-1 to -47 (1984);
N.Y. GEN. Bus. LAW §§ 352-359h (McKinney 1984 & Supp. 1984-1985); N.C. GEN.
STAT. §§ 78A-1 to -65 (1979 & Supp. 1981); N.D. CENT. CODE §§ 10-04-01 to -
19 (1976 & Supp. 1983); OHIo REV. CODE ANN. §§ 1707.01-1707.99 (Page 1978 &
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Act' 18 9 was promulgated which has since been adopted substantially
by most states. 90 Although no two state statutes are wholly iden-
tical, 19 all are comprised of at least one of three distinct types of
regulatory devices. 192 These include: (1) anti-fraud provisions;' 93 (2)
provisions requiring registration or licensing of certain persons en-
gaging in the securities business; 194 and (3) provisions requiring the
registration and licensing of securities. 95 Each of these regulatory
devices embodies a different philosophical approach to the same
end-protecting the investing public. 96

Supp. 1983); OKLA. STAT. ANN. tit. 71, §§ 1-502 (West 1965 & Supp. 1984-1985);
OR. REV. STAT. §§ 59.005-59.995 (1983); 70 PA. CONS. STAT. §§ 1-101 to -704
(Supp. 1984-1985); R.I. GEN. LAWS §§ 7-11-1 to -30 (1979 & Supp. 1984); S.C.
CODE ANN. §§ 35-1-10 to -1590 (Law. Co-op. 1976 & Supp. 1984); S.D. CODIFIED

LAWS §§ 47-31-1 to -147 (1983 & Supp. 1984); TENN. CODE ANN. §§ 48-2-101 to
-201 (1984); TEX. REV. CIv. STAT. ANN. art. 581-1 to -39 (Vernon 1964 & Supp.
1985); UTAH CODE ANN. §§ 61-1-1 to -30 (1953 & Supp. 1983); VT. STAT. ANN.

tit. 9, §§ 4201-4241 (1984); VA. CODE §§ 13.1-501 to -527.3 (1978 & Supp. 1984);
WASH. REV. CODE §§ 21.20.005 to .940 (1978 & Supp. 1985); W. VA. CODE §§
32-1-101 to -4-418 (1982 & Supp. 1984); Wis. STAT. ANN. §§ 551.01-551.69 (West
1984); WYo STAT. §§ 17-4-101 to -129 (1977 & Supp. 1984)

189. The Uniform Securities Act was drafted by Professor Louis Loss of Harvard
Law School and his associate Edward M. Cowett. Uniform Securities Act (1958).
They undertook the drafting of the Act at the prompting of the National Conference
of Commissioners on Uniform State Laws. SOWARDS & HIRSCH, supra note 3, §
1.03, at 1-11.

190. The states which have coordinated their securities laws with the Uniform
Securities Act include: Alabama, Alaska, Arkansas, Colorado, Delaware, Hawaii,
Idaho, Indiana, Iowa, Kansas, Kentucky, Maryland, Massachusetts, Michigan, Min-
nesota, Missouri, Montana, Nebraska, Nevada, New Jersey, New Mexico, North
Carolina, Oklahoma, Oregon, South Carolina, Utah, Virginia, Washington, West
Virginia, Wisconsin, and Wyoming. SOWARDS & HIRSCH, supra note 3, § 1.03 n.25,
at 1-14.

191. Loss & COWETT, supra note 184, at 18.
192. Id. at 19. The states generally have not treated these provisions as being

mutually exclusive. Instead, they have determined that combinations of two or
three of these provisions provide the best investor protection. See SOWARDS &
HIRSCH, supra note 3, pt. 2, § 7.01, at 7-3, 7-4.

193. Loss & COWETT, supra note 184, at 19. The anti-fraud provisions provide
the administrator with an opportunity to issue public warnings, to investigate
fraudulent activites, to take injunctive or other measures to stop them and ultimately
to punish them. Id.

194. Loss & COWETT, supra note 184, at 19. Registration of brokers, dealers
and investment advisors is aimed at preventing fraudulent and unqualified persons
from participating in the securities business, at supervising their activities once
registration has taken place and at revoking their registration should they fall
below the statutory standards. Id.

195. See infra notes 198-202 for a discussion of the policy behind registration
of securities under the blue sky laws.

196. Loss & COWETT, supra note 184, at 19.



FORDHAM URBAN LA W JOURNAL [Vol. XIII

The section 106(c) preemption purports to affect only those pro-
visions in blue sky laws requiring registration and qualification of
securities. 97 Registration of securities offerings under blue sky laws
is similar to registration under the federal structure in that full
disclosure of all relevant and material facts is required. 9 The state
registration process, however, also may impose substantive standards
concerning the securities to be issued, the issuer, or other charac-
teristics of the offering. 99 Should the registrant fail to comply with
these so-called merit standards, the state administrator2 ° has the
option to refuse an application for registration. 20 1 The rationale
behind merit regulation is that the "man in the street" does not
have the expertise to evaluate a complicated prospectus and to
determine whether an investment is a sound one. 202

The section 106(c) preemption specifically provides that exempt
mortgage-backed securities or mortgage-related securities should be
treated as the equivalent of United States' obligations for the purpose
of registration under state securites laws.2"3 This essentially amounts

197. Secondary Mortgage Market Enhancement Act of 1984, Pub. L. No. 98-
440, § 106(c), 98 Stat. 1689, 1692; see also S. REP No. 293, 98th Cong., 1st Sess.
7, reprinted in 1984 U.S. CODE CONG. & AD. NEWS 2809, 2815 (bill preempts
securities registration provisions in blue sky laws; does not overturn anti-fraud
statutes or other requirements imposed on dealers and underwriters); H.R. REP.
No. 994, 98th Cong., 2d Sess. 13, reprinted in 1984 U.S. CODE CONG. & AD.
NEWS 2827, 2834 (legislation preempts laws requiring state registration of securities).

198. Goodkind, Blue Sky Law: Is There Merit in Merit Requirements?, 1976
Wis. L. REV. Pt. 1, at 79, 80 [hereinafter cited as Goodkind]. Full disclosure
requires that the issuer divulge to the investing public complete and truthful in-
formation about the securities being offered. See SOWARDS & HIRSCH, supra note
3, § 1.02, at 1-7, 1-8. Upon full disclosure, the issuer is entitled to register the
securities, regardless of how speculative they may be. See id. at 1-8. The notion
behind full disclosure is that an investor who hopes to achieve a greater return
has the right to place his money in a highly speculative offering provided that the
nature of the enterprise has been fully revealed. Id. The Securities Act of 1933,
15 U.S.C. §§ 77a-77aa, is a typical example of a disclosure oriented statute. See
SOWARDS & HIRSCH, supra note 3, § 1.02, at 1-7, 1-8.

199. See SOWARDS & HIRSCH supra note 3, pt. 2, § 7.01, at 7-2, 7-3.
200. The administrator generally is an agency or official, such as the attorney

general, that oversees the daily operation of the blue sky law and renders the policy
decisions that must often be made. See Loss & COWETT, supra note 184, at 46.

201. SOWARDS & HIRSCH, supra note 3, pt. 2, § 7.01, at 7-2, 7-3.
202. Id. at § 1.02, 1-7. Merit regulation is one of the most controversial aspects

of blue sky law. See, e.g., Goodkind, supra note 198, at 79; Hueni, Application
of Merit Requirements in State Securities Regulation, 15 WAYNE L. REV. 1417
(1969). But see Bloomenthal, Blue Sky Regulation and the Theory of Overkill, 15
WAYNE L. REV. 1447 (1969); Mofsky & Tollison, Demerit in Merit Regulation, 60
MARQUETTE L. REV. 367 (1977).

203. Secondary Mortgage Market Enhancement Act of 1984, Pub. L. No. 98-
440, § 106(c), 98 Stat. 1689, 1692.
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to a complete exemption for such securities because the Uniform
Securities Act and other relevant statutes include United States'
obligations on their lists of exempt securities.2° The rationale behind
this broad exemption may be that private morLgage-backed securities

204. Section 4.02(a)(1) of the Uniform Securities Act exempts securities issued
or guaranteed by the United States from blue sky registration. Uniform Securities
Act § 4.02(a)(1) (1958). Thirty-one states have substantially adopted the language
of the Uniform Act. ALA. CODE § 8-6-10(1) (1984); ALASKA STAT. § 45.55.140(a)(1)
(1980); ARK. STAT. ANN. § 67-1248(a)(1) (1980); COLO. REV. STAT. § I1-51-113(l)(a)

.(Supp. 1984);. CONN. GEN. STAT. ANN. § 36-490(a)(1) (West 1958); DEL. CODE

ANN. tit. 6, § 7309(a)(1) (1974); FLA. STAT. ANN. § 517.051(1) (Supp. 1984); IDAHO
CODE § 30-1434(1) (1980); ILL. REV. STAT. ch. 121 1/2, § 137.3(A) (Supp. 1984);
IND. CODE ANN. § 23-2-1-2(a)(1) (Burns 1984); IOWA CODE ANN. § 502.202(1)
(West Supp. 1984-1985); Ky. REV. STAT. § 292.400.1 (Supp. 1984); ME. REV. STAT.
ANN. tit. 32, § 873(1) (1964); MD. CORPS. & Ass'NS CODE ANN. § 11-601(1) (Supp.
1984); MASS. GEN. LAWS ANN. ch. l10A, § 402(a)(1) (West Supp. 1984); MICH.
COMP. LAWS § 451.802(a)(1) (Supp. 1984-1985); Miss. CODE ANN. § 75-71-201(1)
(Supp. 1984); Mo. REV. STAT. § 409.402(a)(1) (1969); MONT. CODE ANN. § 30-10-
104(1) (1983); NEB. REV. CODE § 8-1110(1) (1983); N.J. STAT. ANN. § 49:3-50(a)(1)
(West Supp. 1984-1985); N.M. STAT. ANN. § 58-13-29(A) (1984); N.C. GEN. STAT.
§ 78A-16(l) (Supp. 1981); OKLA. STAT. ANN. tit. 71, § 401(a)(1) (West Supp. 1984-
1985); S.C. CODE ANN. § 35-1-310(1) (Law. Co-op. 1976); TENN. CODE ANN. §
48-16-103(a)(1) (Supp. 1983); UTAH CODE ANN. § 61-1-14(1)(a) (Supp. 1983); VA.
CODE § 13.1-514(a)(1) (Supp. 1984); WASH. REV. CODE § 21.20.310(1) (1983); W.
VA. CODE § 32-4-402(a)(1) (1982); Wyo. STAT. ANN. § 17-4-114(a)(i) (1977). Fur-
thermore, eighteen states have adopted comparable exemptions. ARIZ. REV. STAT.
ANN. § 44-1843.01 (Supp. 1984-1985); CAL. CORP. CODE § 25100(a) (West Supp.
1985); GA. CODE ANN. § 10-5-8(1) (1982); HAWAII REV. STAT. § 485-4(1) (1976);
KAN. STAT. ANN. § 17-1261(a) (1981 & Supp. 1984); LA. REV. STAT. ANN. §
51:704(2) (West 1984); MINN. STAT. ANN. § 80A.15(1)(a) (West Supp. 1985); N.H.
REV. STAT. ANN. § 421-B:17(I)(a) (1983); N.Y. GEN. Bus. LAW. § 359f(l)(a)
(McKinney 1984); N.D. CENT. CODE § 10-04-05(1) (Supp. 1983); OHIO REV. CODE
ANN. § 1707.02(B)(1), (3) (Page Supp. 1983); OR. REV. STAT. § 59.025(1) (1984);
70 PA. CONS. STAT. ANN. § 7-11-8(b) (1969); S.D. CODIFIED LAWS § 47-31-67
(1983); TEX. REV. STAT. ANN. art. 581-5(M) (Vernon Supp. 1985)).

There are essentially two categories of exemptions: exempt securities and exempt
transactions. SOWARDS & HIRSCH supra note 3, pt. 1, § 4.01. The effect of an
exemption is not to remove a security or transaction from the purview of the
statute; it merely provides relief from the formal registration requirements as to
that security or that transaction. Id.

An example of an exempt transaction is § 402(b)(8) of the Uniform Securities
Act which exempts

any offer or sale to a bank, savings institution, trust company, insurance
company, investment company as defined in the Investment Company
Act of 1940, pension or profit sharing trust, or other financial institution
or institutional buyer, or to a broker-dealer, whether the purchaser is
acting for itself or in some fiduciary capacity ....

Uniform Securities Act § 402(b)(8) (1958). The rationale behind this exemption is
that the purchasers enumerated in the provision generally are thought to be so
sophisticated and knowledgeable of the securities market that they do not require
the protection of the blue sky laws. SOWARDS & HIRSCH, supra note 3, pt. 1, §
5.
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are primarily purchased by institutional investors, and since it is
generally assumed that such investors are sufficiently sophisticated
and have adequate expertise in evaluating securities, they will not
require the protection afforded by the blue sky laws. 205 However,
for the same reasons that the preemption of state investment laws
affecting investment in private mortgage-backed securities should not
remain in effect, 20 6 the states should enact blue sky legislation ov-
erriding the section 106(c) preemption. 20 7 The need for such regulation
is particularly urgent to protect the small private mortgage-backed
security investor. 08 In both areas, the ultimate risk rests on the small
unsophisticated investor, either directly in the case of a small investor
who purchases private mortgage-backed securities or indirectly in
the case of an individual who invests his funds with some financial
intermediary .209

The enactment of blue sky legislation overriding the federal
preemption would expose private mortgage-backed securities issuers
to the civil and criminal sanctions that are available under many
state provisions.210 Moreover, the state administrator would have the

205. Secondary Mortgage Market Enhancement Act of 1983: Hearings on S.
1821, S.1822, and S. 2040 Before the Subcomm. on Housing and Urban Affairs
of the Senate Comm. on Banking, Housing, and Urban Affairs, 98th Cong., 1st
Sess. 329 (1983) (report of Kevin F. Winch, Congressional Research Service, Library
of Congress).

206. See supra notes 111-78 and accompanying text for a discussion of the factors
which led to the conclusion that the states should enact overriding legislation
replacing the § 106(a) preemption.

207. See infra notes 222-38 and accompanying text for discussion of proposed
blue sky legislation to override the § 106(c) preemption.

208. Although they are marketed primarily to institutional investors, PMBS's,
as well as government agency MBS's, are presently available in amounts as little
as $1,000. Such securities will be purchased by individual investors, those who are
most in need of the protection under the blue sky laws. See, e.g., N.Y. Times,
Feb. 13, 1985, at D21, col. 1; Dreyfus, Just Passing Through, MONEY, Apr. 1984,
at 101.

209. Registration of securities under the blue sky laws is to protect consumers
from purchasing worthless securities. See supra notes 197-202 and accompanying
text. Investment regulation, on the other hand, is designed to preserve the fiscal
welfare of state-chartered financial institutions, primarily for the benefit of con-
sumers who utilize the services of these regulated entities. See supra notes 97-102.

210. Section 410(a) of the Uniform Securities Act provides that a vendor is
strictly liable for the offer or sale of unregistered securities. Uniform Securities
Act § 410(a) (1958). Only seven states have adopted the specific Uniform Act
provisions. ALASKA STAT. §45.55.220(a)(1) (1980); ARK. STAT. ANN. § 67-1256(a)(1)
(1980); COLO. REV. STAT. § 11-51-125(1) (Supp. 1984); CONN. GEN. STAT. ANN.
§ 36-498 (West 1958 & Supp. 1984); OKLA. STAT. ANN. tit. 71, § 408(a) (West
Supp. 1984-1985); W. VA. CODE § 32-4-410(a) (1982); Wvo STAT. ANN. § 17-4-
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opportunity to consider an offering of securities prior to solicitation
and to bar from registration those securities that do not meet the

122(a) (1977). A majority of states allow for a private civil action for the sale of
unregistered securities. ARIZ. REV. STAT. ANN. § 44-2001 (1956); CAL, CORP. CODE
§ 25,503 (West 1977); DEL. CODE ANN. tit. 6, § 7323(a) (1974); GA. CODE ANN.
§ 10-5-14(a) (1982); IDAHO CODE § 30-1446(1) (1980); IOWA CODE ANN. § 502.501
(West Supp. 1984-1985); KAN. STAT. ANN. § 17-1268(a) (1981 & Supp. 1984); LA.
REV. STAT. ANN. § 51:715(A)(1) (West Supp. 1984); ME. REV. STAT. ANN. tit. 32,
§ 881(1)(a) (1964); MD. CORPS. & Ass'Ns CODE ANN. § 11-703(a) (Supp. 1984);
MASS. GEN. STAT. ANN. ch. l10A, § 410(a) (West 1975); MIcH. COMP. LAWS §
451,810(a) (Supp. 1984-1985); MINN. STAT. ANN. § 80A.23(l) (West Supp. 1984);
Mo. REV. STAT. § 409.411(a) (1969); MONT. CODE ANN. § 30-10-307(1) (1983);
NEB. REV. STAT. § 8-1118(1) (1983); N.H. REv. STAT. ANN. § 421-B:25(I) (1983);
N.J. STAT. ANN. § 49:3-71(a)(1) (West 1970); N.C. GEN. STAT. § 78A-56(a)(1)
(1979); 70 PA. CONS. STAT. ANN. § 1-501(a) (Purdon Supp. 1984-1985); S.C. CODE
ANN. § 35-1-1490 (Law. Co-op. 1976); TENN. CODE ANN. § 48-16-122(d)(1) (Supp.
1983); TEX. REV. CIV. STAT. ANN. art. 581-33(A)(1) (Vernon Supp. 1985); UTAH
CODE ANN. § 61-1-22(1) (Supp. 1983); VA. CODE § 13.1-522(a) (1978); WASH. REV.
CODE § 21.20.430(1) (1983); Wis. STAT. ANN. § 551.59(1)(a) (1964).

The Uniform Securities Act additionally provides for civil actions by the purchaser
against a vendor who acts as broker-dealer, investment advisor or agent without
registering (§ 201(a)); represents that registration constitutes approval by the ad-
ministrator of any person, security or transaction (§ 405(b)); fails to file with the
administrator any advertising or sales literature that he may require (§ 403); sells
securities without submitting a prospectus to purchasers in accordance with the
sales of the administrator (§ 304(d)); fails to comply with escrow conditions that
the administrator may order in connection with securities sold to promoters at a
price less than the public offering price or sold for consideration other than cash
(§ 305(g)); or fails to comply with the form of sales contract for the sale of
securities as required by the administrator (§ 305(h)). Uniform Securities Act (1958).

With respect to criminal remedies, § 409 of the Uniform Securities Act provides
that any person who willfully violates any provision of the Act may be subject to
a fine of up to $5,000 or imprisoned for up to three years, or both. Uniform
Securities Act § 409 (1958). While approximately one-half of the jurisdictions have
adopted the Uniform Act provision (Alabama, Colorado, Idaho, Kansas, Kentucky,
Maine, Maryland, Massachussetts, Michigan, Minnesota, Missouri, Montanna, Ne-
braska, New Jersey, New Mexico, North Carolina, Oklahoma, Pennsylvania, South
Carolina, Utah, Washington, West Virginia, Wisconsin, and Wyoming), all have
enacted statutes which impose criminal sanctions for blue sky violations. ALA. CODE
§ 8-6-18 (1975); ALASKA STAT. § 45.55.210 (1980); ARIZ. REv. STAT. ANN. § 67-
1264 (1980); ARK. STAT. ANN. § 67-1264.10 (1980); CAL. CORP. CODE § 25,540
(West. Supp. 1985); CoLO. REV. STAT. § 11-51-124 (1973 & Supp. 1984); CONN.
GEN. STAT. ANN. § 36-497 (West 1958); DEL. CODE ANN. tit. 6, § 7322 (1974);
FLA. STAT. ANN. § 517.302 (West Supp. 1985); GA. CODE ANN. § 10-5-24 (1982);
HAWAII REV. STAT. § 485-21 (1976); IDAHO CODE § 30-1443 (1980); ILL. ANN.
STAT. ch. 121 1/2, § 137.14 (Smith-Hurd Supp. 1984-1985); IND. CODE ANN. §
23-2-1-18.1 (Burns 1984); IowA CODE ANN. § 502.605 (West Supp. 1984-1985); KAN
STAT. ANN. § 17-1267 (1981 & Supp. 1984); Ky. REV. STAT. § 292.991 (Supp.
1984); LA. REV. STAT. ANN. § 51:716 (West Supp. 1984); ME. REV. STAT. ANN.
tit. 32, § 754(1) (Supp. 1984 & 1985); MD. CORPS. & Ass'NS CODE ANN. § 11-
705 (1975 & Supp. 1984); MASS. GEN. LAWS ANN. ch. I10A, § 409 (West 1975);
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statute's merit standards."' Registration probably would have a de-
terrent effect on those contemplating fraudulent schemes to market

MICH. COMP. LAWS § 451.809 (Supp. 1984-1985); MINN. STAT. ANN. § 80A.22
(Supp. 1984); MIss. CODE ANN. § 75-71-735 (Supp. 1984); Mo. REV. STAT. § 409.410
(1969); MONT. CODE ANN. § 30-10-306 (1983); NEB. REV. STAT. § 8-1117 (1983);
NEV. REV. STAT. § 90.190 (1983); N.H. REV. STAT. ANN. § 421B:24 (1983); N.J.
STAT. ANN. § 49:3-70 (West 1970); N.M. STAT. ANN. § 58-13-43 (1978); N.Y. GEN.
Bus. LAW § 358 (McKinney 1984); N.C. GEN. STAT. § 78A-57 (1979); N.D. CENT.
CODE § 10-04-18 (Supp. 1983); OHIO REV. CODE ANN. § 1707.99 (Page Supp.
1983); OKLA. STAT. ANN, tit. 71, § 407 (West Supp. 1984-1985); OR. REV. STAT.
§ 59.991 (1984); 70 PA. CONS. STAT. ANN. § 1-511 (Purdon Supp. 1984-1985); R.I.
GEN. LAWS § 7-11-24 (Supp. 1984); S.C. CODE ANN. § 35-1-1590 (Law. Co-op.
1976); S.D. CODIFIED LAWS ANN. § 47-31-123 (1983); TENN. CODE ANN. § 23
(Supp. 1983); TEX. REV. CIV. STAT. ANN. art. 581-29 (Vernon 1985); UTAH CODE
ANN. § 61-1-21 (Supp. 1983); VT. STAT. ANN. § 4238 (1984); VA. CODE § 13.1-
520 (1978); WASH. REV. CODE § 21.20.400 (1983); W. VA. CODE § 32-4-409 (1982);
WYo. STAT. § 17-4-121 (1977).

211. See supra notes 199-202 and accompanying text for a discussion of the role
of merit standards in the registration of securities under blue sky laws.

Under the Uniform Act, the state administrator retains broad regulatory powers.
SOWARDS & HIRSCH supra note 3, pt. 2, § 10.01, at 10-1, 10-2. In general, the
administrator may "make, amend, and rescind such rules, forms, and orders as
are necessary to carry out the provisions of [the] act . . . ." Uniform Securities
Act § 412 (1958). The only real limitation on the power of the state administrator
is that a rule, order or form may not be adopted, amended or rescinded unless
he determines that such action is necessary and appropriate for the protection of
investors or the public interest and consistent with the purposes fairly intended by
the policy and provisions of the Act. Uniform Securities Act § 412(b) (1958).

The Uniform Act also gives state administrators both investigatory and subpoena
power to determine whether violations of the Act are occuring or are about to
occur. Uniform Securities Act § 407 (1958). This provision gives the administrator
the authority to conduct public and private investigations, receive statements pre-
raining to the matter under investigation, administer oaths, subpoena witnesses,
and seek judicial relief for failure to obey a subpoena. Id. Thirty-five states have
substantially adopted this provision. ALA. CODE § 8-6-15 (1975); ALASKA STAT. §
45.55.190 (1980); ARIZ. REV. STAT. ANN. §§ 44-1822, 44-1823, 44-1825 (Supp. 1984-
1985); ARK. STAT. ANN. § 67-1253 (1980 & Supp. 1983); CAL. CORP. CODE § 25531
(West 1977); COLO. REV. STAT. § 11-15-119 (Supp. 1984); CONN. GEN. STAT. ANN.
§ 36-495 (West 1958); DEL. CODE ANN. tit. 6, § 7319 (1974); FLA. STAT. ANN. §
517.201 (Supp. 1984); IDAHO CODE §§ 30-1440, 30-1441 (1980); IOWA CODE ANN.
§ 502.603 (West Supp. 1984-1985); KAN. STAT. ANN. § 17-1265 (1981 & Supp.
1984); Ky. REV. STAT. § 292.460 (1981); LA. REV. STAT. ANN. § 51-709(C) (West
Supp. 1984); MD. CORPS. & ASS'NS CODE ANN. § 11-701 (Supp. 1984); MASS. GEN.
LAWS ANN. ch. I10A, § 407 (West 1975); MICH. COMP. LAWS § 451.807 (1967);
MINN. STAT. ANN. § 80A.20 (Supp. 1984); MIss. CODE ANN. §§ 75-71-701 to -
709 (Supp. 1984); Mo. REV. STAT. § 409.407 (1969); MONT. CODE ANN. § 30-10-
304 (1983); NEB. REV. STAT. § 8-1115 (1983); NEV. REV. STAT. § 90.170 (1983);
N.H. REV. STAT. ANN. § 421-B:22 (1983); N.J. STAT. ANN. § 49:3-68 (West 1970);
N.C. GEN. STAT. § 78A-46 (1979); N.D. CENT. CODE § 10-04-16.1 (Supp. 1983);
OKLA. STAT. ANN. tit. 71, § 405 (West 1984-1985); 70 PA. CONS. STAT. ANN. §
1-510 (Purdon Supp. 1984-1985); S.C. CODE ANN. § 35-1-1440 (Law. Co-op. 1976);
TENN. CODE ANN. § 48-16-118 (Supp. 1983); UTAH CODE ANN. § 61-1-19 (Supp.
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questionable private mortgage-backed securities2"2 as well as controlling
the quality of private mortgage-backed securities that are available
on the market.

VI. Recommendations

A. Legal Investment Regulation

The states should enact legislation overriding the preemption of
their legal investment laws by section 106(a) of the SMMEA. Pro-
cedurally, section 106(b) provides a seven year period during which
the states may enact such legislation, and it further requires that a
statute overriding the section 106(a) preemption must refer specifically
to the federal preemption in order to be effective.213

In drafting legislation that overrides the federal preemption, the
states should impose investment limitations on private mortgage-
backed securities similar to those governing investment in residential
mortgages, 2 4 which incorporate both quantitative and qualitative

1983); W. VA. CODE § 32-4-407 (1982); WIS. STAT. ANN. § 551.56 (1964); Wyo.
STAT. ANN. § 17-4-119 (1977).

Finally, as an alternative or in addition to an action for an injunction, an
administrator may issue a cease and desist order. SOWARDS & HIRSCH, supra note
3, pt. 2, § 10.04, at 10-12, 10-13. An administrator may issue such an order if
he believes that any person has engaged in or is about to engage in an act constituting
a violation of the blue sky law. Id. at 10-14. Twenty-two jurisdictions expressly
grant the administrator statutory authority to issue cease and desist orders. ALASKA
STAT. § 45.55.200(1) (1980); ARIZ. REV. STAT. ANN. § 44-2032(1) (Supp. 1984-
1985); ARK. STAT. ANN. § 67-1254(a) (1980); CAL. CORP. CODE § 25532 (West
Supp. 1985); CONN. GEN. STAT. ANN. § 36-496 (West 1958); FLA. STAT. ANN. §
517.221 (Supp. 1984); GA. CODE ANN. § 10-5-13(a)(1) (1982); IND. CODE ANN. §
23-2-1-17.1(a) (Burns 1984 & Supp, 1984); IOWA CODE ANN. § 502.604(1) (West
Supp. 1984-1985); KAN. STAT. ANN. § 17-1266a(a) (1981); MD. CORPS. & ASS'NS
CODE ANN. § 11-701(a)(4) (Supp. 1984); MASS. GEN. LAWS ANN. ch. I1OA, § 407A
(West Supp. 1984); MICH. COMP. LAWS § 451.808(a) (Supp. 1984-1985); MINN.
STAT. ANN. § 80A.21(l)(a) (West Supp. 1984); MONT. CODE ANN. § 30-10-305(1)(a)
(1983); N.H. REV. STAT. ANN. § 421-B:23(I) (1983); N.C. GEN. STAT. § 78A-47
(1979); OHIO REV. CODE ANN. § 1707.23(H) (Page Supp. 1983); OR. REV. STAT.
§ 59.245(4) (1983); S.D. CODIFIED LAWS § 47-31-96 (1983); TEX. REV. CIV. STAT.
ANN. art. 581-23(A) (Vernon Supp. 1985); WASH. REV. CODE § 21.20.390(1) (1983).

In other jurisdictions, the administrator relies on his broad grant of authority
to make such "orders as are necessary to carry out the provisions of [the] act
.... " Uniform Securities Act § 412(a) (1958).

212. See SOWARDS & HIRSCH supra note 3, pt. 1, § 1.02, at 1-9.
213. Secondary Mortgage Market Enhancement Act of 1984, Pub. L. No. 98-

440; § 106(b), 98 Stat. 1689, 1692.
214. See supra notes 120-21 for examples of statutes that regulate investment in

mortgages by various state-chartered financial institutions.
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standards to protect investors.2"5 A diversified investment portfolio
reduces the risk that an institution will fail due to a concentration
of its assets in any one holding that turns out to be bad or worthless.2 16

To achieve diversification, an institution should be limited to investing
only a specified percentage of its assets in private mortgage-backed
securities as well as in any one pool. To prevent investment in highly
speculative instruments, there should be a minimum quality standard21 7

which requires mortgages in an underlying pool to be first lien
mortgages on residential property and limits the amount of each
loan to a certain percentage of the appraised value of the property. 218

Pool insurance 2 9 also should be required or in the case of mortgage-
backed bonds a specified level of overcollateralization.

A further consideration in drafting legal investment regulation is
the nature of the industry that will be affected. The life insurance
industry, for example, has traditionally been subject to more stringent
regulatory constraints then most other institutional investors probably
because of its quasi-public function. 220

The following is a sample statute regulating the investment in
private mortgage-backed securities by a state chartered life insurance
company:

(a) A life insurance company authorized to transact insurance
within this state may invest in, purchase, or hold a mortgage par-
ticipation, pass-through, conventional pass through, trust certificate,

215. See, e.g., N.J. STAT. ANN. 17B:20-1(c) (West 1984) (insurer may invest up
to 2% of assets in any one loan and up to 5006 of assets in aggegate mortgage
investments); GA. CODE ANN. § 33-11-25(a)(1) (1982) (insurer may invest in bonds,
notes or other evidences of indebtedness secured by first mortgage).

216. See supra notes 104-05 and accompanying text for a discussion of the
diversification requirements in investment statutes.

217. See supra note 106 and accompanying text for a discussion of the quality
standards in legal investment statutes.

218. In this regard, a distinction should be drawn between those PMBS's which
are backed exclusively by conventional mortgages and those which are backed by
FHA insured and VA guaranteed mortgages. Since the federally guaranteed mort-
gages are backed by the full faith and credit of the United States, no minimum
loan-to-value or first lien mortgage requirement is necessary in their case. See supra
note 47 for a discussion of the FHA and VA mortgage insurance programs.

219. The pool insurance requirement would be meaningless unless the companies
which provide such coverage are held to a minimum capitalization requirement and
are subject to increased scrutiny by state insurance regulators. Pool insurers should
be subject to strict regulatory standards because the risks associated with investing
in mortgages may be substantially magnified when such instruments are pooled.
See supra note 114 and accompanying text for a discussion of mortgage insurance.

220. See supra notes 98-101 and accompanying text for a discussion of the
rationale behind legal investment laws affecting insurance companies.
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or other similar security which represents an undivided, beneficial
interest in a pool of loans provided:

(i) that such loans are secured by first lien mortgages upon fee
simple, unencumbered real property which is improved with a res-
idential building or condominium unit or buildings designed for
occupation by not more than four persons;

(ii) that the loans in such pool shall not exceed eighty percent of
the' appraised value of the real estate mortgaged; and

(iii) that such pool is insured by an insurer authorized to transact
mortgage guarantee insurance in this state in accordance with the
rules and regulations as may be promulgated by the commissioner
after due notice and hearing.

(b) No insurance company shall, pursuant to this subsection, invest
more than five percent of its total admitted assets in any mortgage
pool, nor shall its total investments, pursuant to this subsection,
exceed more than twenty five percent of its admitted assets.

(c) This subsection is specifically intended to replace section 106(a)
of the Secondary Mortgage Market Enhancement Act.22" '

B. Blue Sky Legislation

The states should enact legislation overriding the preemption of
their blue sky laws by section 106(c) of SMMEA. To this end,
section 106(c) is procedurally akin to section 106(b) in that it also
reserves a seven year period during which the states may enact such
legislation. 222 Additionally, any statute purporting to require regis-
tration of private mortgage-backed securities under the blue sky laws
must "specifically refer" to section 106(c) to be effective. 223

The best vehicle to replace the federal preemption is amendment
of the Uniform Securities Act which has been adopted by a majority
of the states. 24 The amendment also would provide states with
existing statutes an opportunity to examine the new provisions and
to revise their existing regulatory scheme.

221. This proposed statute is modeled after a Georgia statute governing insurance
company investment in pass-through securities (GA. CODE ANN. § 33-11-25.1 (Supp.
1984)) and a New Jersey statute governing insurance company investment in mort-
gages (N.J. STAT. ANN. § 17B:20-1(c) (West 1984)).

222. Secondary Mortgage Market Enhancement Act of 1984, Pub. L. No. 98-
440, § 106(c), 98 Stat. 1689, 1692.

223. Id.
224. See supra note 190 for a survey of the states that have substantially adopted

the Uniform Securities Act.

19851
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The proposed amendment should bring the private mortgage-backed
securities affected by the federal preemption within the purview of
the Uniform Securities Act registration provisions which provide for
three different types of registration: 225 notification, 226 coordination 227

and qualification. 22s Notification, the simplest method, is generally
reserved for the highest quality issues of corporate securities. 229

Registration by coordination is a method that is frequently used
when the securities are also being registered under the Securities Act
of 1933.230 To register by coordination, the registrant must provide
the administrator with the information that has been filed with the
SEC. The registration is effective when the administrator has been
notified that the federal registration is effective. 23' Finally, registration
by qualification is used primarily in connection with an original
offering of securities.2 32 Registration by qualification is effective only
pursuant to a formal order by the administrator. To obtain such

225. SOWARDS & HIRSCH, supra note 3, pt. 2, § 7.01[1]. Those states that have
adopted the Uniform Securities Act utilize one or more or any combination of
these types of registration. Id.

226. Uniform Securities Act § 302 (1958).
227. Uniform Securities Act § 303 (1958).
228. Uniform Securities Act § 304 (1958).
229. SOWARDS & HIRSCH, supra note 3, pt. 2, § 7.01[l], at 7-4 to -8. Registration

by notification is limited to those companies which: (a) have been in continuous
operation for at least five years; (b) have not defaulted in payment of principal,
interest or dividends of any security during the preceeding three years; and (c)
have had average earnings of no less than 5o on its common shares. Uniform
Securities Act § 302(a)(1) (1958).

A notification statement must contain the following information concerning the
issuer or any of its subsidiaries: name, address, form of organization, state in
which organized, character of business, description of stock options and certain
financial data. Uniform Securities Act § 302(b) (1958).

Registration by notification takes effect immediately on the second full business
day after filing or before that if the administrator so decides, provided that no
stop order is in effect. Uniform Securities Act § 302(c) (1958).

230. See SOWARDS & HIRSCH, supra note 3, pt. 2, § 7.01, at 7-8 to -11. The
notion behind registration by coordination is that it avoids duplication since the
information required by federal and state agencies for the of registration is essentially
the same.

231. Id.
232. Forty-six states have adopted this method of registration. ALA. CODE § 8-

6-7 (1975); ALASKA STAT. § 45.55.100 (1980); ARIZ. REV. STAT. ANN. § 44-1891
(1956); ARK. STAT. ANN. § 67-1244 (1980); CAL. CORP. CODE § 25113 (West 1977);
COLO. REV. STAT. § 11-51-109 (3) (Supp. 1984); CONN. GEN. STAT. ANN. § 36-
487 (West 1958); DEL. CODE ANN. tit. 6, § 7306 (1974); FLA. STAT. ANN. § 517.081
(1984); GA. CODE ANN. § 10-5-5(b) (1982 & Supp. 1984); HAWAII REV. STAT. §
485-10 (1976 & Supp. 1983); IDAHO CODE § 30-1423 (1980); ILL. ANN. STAT. ch.
121 1/2, § 137.5(C) (Supp. 1984); IND. CODE ANN. § 23-2-1-5 (Burns 1984); IOWA
CODE ANN. § 502.207 (West Supp. 1984-1985); KAN. STAT. ANN. § 17-1258 (1981);
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an order, the registrant must supply the administrator with an ap-
plication accompanied by the extensive list of information and doc-
uments required by the statute. 3

In drafting an amendment to the Uniform Securities Act, it is
important for Congress to recognize that SMMEA encompasses
both private mortgage-backed securities that are subject to registra-
tion under the federal securities law and some that are not.234 There-
fore, those private mortgage-backed securities that are subject to
registration on a federal level because they do not qualify for the
section 4(5) exemption to the Securities Exchange Act of 1934 should

Ky. REV. STAT. § 292.370 (1981); LA. REV. STAT. ANN. § 51:708 (West 1965 &
Supp. 1984); MD. CORPS. & Ass'Ns CODE ANN. § 11-504 (1975); MASS. GEN. LAWS
ANN. ch. I10A, § 303 (West 1975); MICH. COMP. LAWS § 451.704 (1967); MINN.
STAT. ANN. § 80A.11 (West Supp. 1984); Miss. CODE ANN. § 75-71-405 (Supp.
1984); Mo. REV. STAT. § 409.304 (1979); MONT. CODE ANN. § 30-10-205 (1983);
NEB. REV. STAT. § 8-1107 (1983); N.H. REV. STAT. ANN. § 421-B:14 (1983); N.J.
STAT. ANN. § 49:3-61 (West 1970); N.M. STAT. ANN. § 58-13-8 (1984); N.C. GEN.
STAT. § 78A-27 (1979); N.D. CENT. CODE § 10-04-08 (Supp. 1983); OHIO REV.
CODE ANN. § 1707.09 (Page Supp. 1983); OKLA. STAT. ANN. tit. 71, § 304 (West
1965); OR. REV. STAT. § 59.065 (1983); 70 PA. CONS. STAT. ANN. § 1-206 (Purdon
Supp. 1984-1985); S.C. CODE ANN. § 35-1-870 (Law. Co-op. 1976); S.D. CODIFIED
LAWS § 47-31-25.1 (1983); TENN. CODE ANN. § 48-16-106 (Supp. 1983); TEX. REV.
CIV. STAT. ANN. art. 581-7(A) (Vernon Supp. 1985); UTAH CODE ANN. § 61-1-10
(Supp. 1983); VT. STAT. ANN. tit. 9, § 4208 (1970); VA. CODE § 13.1-510 (Supp.
1984); WASH. REV. CODE § 21.20.210 (1983); W. VA. CODE § 32-3-304 (1982); Wis.
STAT. ANN. § 551.26 (1964); Wyo. STAT. ANN. § 17-4-110 (1977).

233. See SOWARDS & HIRSCH, supra note 3, pt. 2, § 7.01[1], at 7-11 to 7-16.
Section 304(b) of the Uniform Securities Act contains seventeen subsections that
list the information and documents which must accompany each application. The
categories are: (1) the issuer and any subsidiaries; (2) directors and officers; (3)
the aggregate remuneration of directors and officers; (4) ten percent stockholders;
(5) promoters; (6) sellers other than issuers; (7) capitalization; (8) securities offered,
price, and underwriting data; (9) use of proceeds; (10) options; (11) material contracts
and litigation; (12) sales literature; (13) specimen of security, articles of incorporation,
by-laws and trust indentures; (14) opinion of counsel; (15) statements of consent
by experts; (16) financial statements; and (17) other information required by the
administrator. Uniform Securities Act § 304(b)(1)-(17) (1958).

234. The § 106 preemptions are available to either mortgage related securities
or securities that are exempt from registration pursuant to § 4(5) of the Securities
Act of 1933. 15 U.S.C. § 77d(5). The § 4(5) exemption is limited to

first mortgages on real estate and participation interests in mortgages
backed by whole loans originated by depository institutions that are
supervised and examined by Federal and State authorities, and mortgage
lenders approved by the Department of Housing and Urban Development
(HUD) that sell only to such depository institutions, provided they are
sold in minimum amounts of $250,000 and payment is made within 60
days of the date of sale.

H.R. REP. No. 994, 98th Cong., 2d Sess. 9, reprinted in 1984 U.S. CODE CONG.
& AD. NEWS 2827, 2830.
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be required to register using the coordination method set forth in
section 303 of the Uniform Securities Act.235 And those private
mortgage-backed securities that are exempt under section 4(5) should
be registered by qualification pursuant to section 304 of the Uniform
Securities Act.2 36 To accomplish this objective, the following amend-
ments should be enacted:

§ 303-a. Any securities which are mortgage related securities (as
that term is defined in section 3(a)(41) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c (a)(41)) and for which a registration
statement has been filed under the Securities Act of 1933 in con-
nection with the same offering may be registered by coordination.
This provision is specifically intended to replace section 106(c) of
the Secondary Mortgage Market Enhancement Act.

§ 304-a. Any securities that are offered and sold pursuant to
section 4(5) of the Securities Act of 1933 may be registered by
qualification. This provision is specifically intended to replace section
106(c) of the Secondary Mortgage Market Enhancement Act.

For those securities that are registered by qualification, a list of
documents and information needed by the administrator to evaluate
the offering also should be made a part of the amendment. In
addition to the items already required under section 304(b) of the
Uniform Act, the list should include the following: detailed infor-
mation about the participants in the transaction, including the mort-
gage underwriters for the loans in the pool, the servicer, the escrow
agent, the issuer, and the insurer; and an explanation of the structure
of the offering including a description of the mortgages in the pool.237

VI1. Conclusion

Enhanced participation by the private sector is vital to the con-
tinued viability of the secondary market for home mortgages. Private

235. Uniform Securities Act § 303 (1958). See supra notes 231-32 and accom-
panying text for a discussion of registration by coordination under the Uniform
Securities Act.

236. Uniform Securities Act § 304 (1958). See supra notes 233-34 and accom-
panying text for a discussion of registration by qualification under the Uniform
Securities Act.

237. Section 304(b)(17) provides for "such additional information as the [ad-
ministrator] requires by rule or order." Uniform Securities Act § 304(b)(17) (1958).
Thus, each administrator is given the authority to promulgate rules requiring the
registrant to submit information not set forth in § 304(b)(1)-(16). Uniform Securities
Act (1958). Rather than amend the Act to provide for additional information, each
state may prefer to issue its own rules governing the type of information that
should be submitted by the registrant in connection with a PMBS offering.
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mortgage-backed securities are an attractive means of linking non-
traditional investors with the "capital hungry ' 238 mortgage market.
The Secondary Mortgage Market Enhancement Act was designed to
eliminate some of the regulatory barriers which impeded the de-
velopment of a private mortgage-backed securities market. Section
106 of SMMEA preempted state legal investment laws and blue sky
laws affecting private mortgage-backed securities. In preempting these
state laws, Congress specifically reserved to the states the power to
override the section 106 preemptions within seven years from the
date of enactment of SMMEA. The override provisions in section
106 reflect Congress' belief that the blue sky laws and legal investment
laws serve a valid purpose but that the statutes need to be remodeled
in light of the private sector's participation in the secondary market
for home mortgages. An examination of the section 106 preemptions
in light of the policies and goals underlying the blue sky and state
legal investment laws indicates that the states should enact legislation
in both fields overriding the federal preemptions. Such legislation
is necessary to protect investors from fraud and highly speculative
securities and to preserve the financial welfare of state-chartered
investment institutions.

David J. Bleckner

238. MADISON & DWYER, supra note 25, § 2.02[7][d].
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