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2. The "Hired Gun"

It is certainly true that the testimony of a "hired gun"--or, as
some courts put it, an expert who is "available to the highest
bidder"-is not "scientific knowledge" and therefore should be
inadmissible under Daubert.62 Given the frequency (and vehe-
mence) with which this danger is invoked, especially in the pop-
ular press,63 one might expect it to be a frequent focus of the
courts. In fact, though, courts are seldom concerned about this
issue, presumably because, as Daubert II recognized, "few ex-
perts appear in court merely as an eleemosynary gesture."4 One
cannot use the mere fact that an expert is paid by his client as a
basis for inferring that his testimony is biased; one must look
more carefully at the expert's testimony to determine if it is bi-
ased, and once one makes that further inquiry, one is not relying
on the premise that the expert is a "hired gun."

Courts occasionally do claim to find the mere fact that an ex-
pert is paid to be a problem,5 but comments along this line of-

62. Even before Daubert, the Eymard court wrote that those "whose opinions are
available to the highest bidder have no place testifying in a court of law, before a
jury, and with the imprimatur of the trial judge's decision that he is an 'expert.'"
Eymard, 795 F.2d at 1234.

63. See MARCIA ANGELL, SCIENCE ON TRIAL: THE CLASH OF MEDICAL EVIDENCE AND THE

LAW IN THE BREAST IMPLANT CASE 133 (1996); Max Boot, "Expert" for Hire, WALL ST.
J., Aug. 22, 1996, at A14.

64. Daubert v. Merrell Dow Pharms., Inc., 43 F.3d 1311, 1317 (9th Cir. 1995). The
Ninth Circuit also wrote, however, that the fact "[t]hat an expert testifies for money
does not necessarily cast doubt on the reliability of his testimony," id. (emphasis
added), suggesting that being paid to testify might cause additional skepticism by
the courts.

Of course, if an expert's testimony were really available "to the highest bidder,"
bias would be present. If this concern were interpreted broadly, it would include
within its reach witnesses that critics of expert testimony probably do not intend to
condemn. In the recent Microsoft antitrust litigation, Richard Schmalensee, the dean
of the Sloan School of Management at the Massachusetts Institute of Technology, ap-
peared as a witness for Microsoft and, when confronted with some earlier writings
that contradicted his testimony, responded, "What could I have been thinking?"
Transcript of Proceedings, United States v. Microsoft Corp., (Nos. 1:98cv1232,
1:98cv1233) (D.D.C. Jan. 14., 1999), available in 1999 WL 15436, at *37; see also
John R. Wilke & Keith Perine, Economist Testifies Microsoft Confronts Myriad
Threats to Its Windows Software, WALL ST. J., Jan. 15, 1999, at B6.

65. See Lust v. Merrell Dow Pharms., Inc., 89 F.3d 594, 597-98 (9th Cir. 1996)
("It is not unreasonable to presume that Done's opinion on Clomid was influenced by
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ten do not appear to be well thought out. For example, in reject-
ing an expert's testimony, a federal district judge observed that
"the fact that [the expert] was hired by [the plaintiffs] counsel
further taints the validity of her findings."6 This statement sug-
gests that the court considered the testimony less reliable simply
because the expert was "hired" by counsel to give it. To support
the statement, though, the court quoted the Ninth Circuit's com-
ment in Daubert 11 that "'a scientist's normal workplace is the
lab or the field, not the courtroom or the lawyer's office.'"6 To
interpret this comment as support for the proposition that a
scientist who is "hired" to "work" in the courtroom is thereby
less reliable surely goes further than Daubert II intended. As
noted above, Daubert II explicitly recognized that experts are
frequently paid to testify, and it did not suggest that their testi-
mony is less admissible as a result.68

Following Daubert, courts might look to the standards of the
scientific community to determine the propriety of being paid to
testify.69 Scientists do not view payment for testimony as im-
proper. For example, the American Medical Association (AMA)
claims that "the physician has an ethical obligation to assist in
the administration of justice"7 0 and recognizes that payment is
part of the process, condemning only payment of an expert on a
contingency basis.7' Other organizations also recognize that their

a litigation-driven financial incentive."); Johnston v. United States, 597 F. Supp. 374,
411 (D. Kan. 1984) ("Indeed, given his $500.00 per day expert witness fee, one must
wonder who is partisan!").

66. Washington v. Vogel, 880 F. Supp. 1545, 1548 (M.D. Fla. 1995).
67. Id. (quoting Daubert, 43 F.3d at 1317).
68. See supra text accompanying note 64; see also Eymard v. Pan Am. World Air-

ways (In re Air Crash Disaster), 795 F.2d 1230, 1234 (5th Cir. 1986) ("That a per-
son spends substantially all of his time consulting with attorneys and testifying is
not a disqualification.").

69. See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589-90, 592-93 (1993)
(noting that courts must make a preliminary assessment of whether evidence has
"grounding in the methods and procedures of science").

70. COUNCIL ON ETHICAL & JUDICIAL AFFAIRS, AM. MED. AssW, CODE OF MEDICAL ETHICS:
CURRENT OPINIONS WITH ANNOTATIONS § 9.07 (1997) [hereinafter AMA, CODE OF MEDICAL
ETHICS].

71. See id. One could view an expert who testifies regularly as doing so on a con-
tingency basis. See HUBER, supra note 9, at 18 ('A witness may not work directly for
a contingent fee, but the expert is a contingent player anyway, and he knows it. His
continued employment today, and reemployment tomorrow, depend critically on the

1330
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members will offer testimony,72 and some even have no explicit
ban on contingent-fee arrangements.73

Moreover, litigation is not the only context in which scientists
are paid to express a particular scientific position. For example,
some physicians and scientists are paid by drug companies to
promote the drug companies' products. 4 Although some scien-

strength of the support he can supply."). See infra text accompanying notes 95-100
for a discussion of this issue.

72. For example, the National Society of Professional Engineers (NSPE) recognizes
that its members may provide testimony in requiring that "[elngineers shall be ob-
jective and truthful in professional reports, statements or testimony." NATIONAL SOcY
OF PROF'L ENG RS, CODE OF ETHICS FOR ENGINEERS § II.3.a (1996). The NSPE's Code of
Ethics does not explicitly forbid contingent fees, but it does provide for disclosure of
fee arrangements:

Engineers shall issue no statements, criticisms, or arguments on technical
matters that are inspired or paid for by interested parties, unless they
have prefaced their comments by explicitly identifying the interested par-
ties on whose behalf they are speaking, and by revealing the existence of
any interest the engineers may have in the matters.

Id. § II.3.c.
73. See supra note 72. Paying witnesses on a contingent basis, however, generally

runs contrary to legal rules of ethics. The Model Code of Professional Responsibility
of the American Bar Association (ABA) provides that "[a] lawyer shall not pay, offer
to pay, or acquiesce in the payment of compensation to a witness contingent upon
the content of his testimony or the outcome of the case." MODEL CODE OF PROFESSIONAL
RESPONSIBILITY DR 7-109(C) (1980). The ABA's Model Rules of Professional Conduct
eliminate this prohibition, stating only that "[a] lawyer shall not.., offer an in-
ducement to a witness that is prohibited by law," MODEL RULES OF PROFESSIONAL CON-
DUCT Rule 3.4(b) (1983), but they note in a comment that "[t]he common law rule in
most jurisdictions is . . . that it is improper to pay an expert witness a contingent
fee." Id. at Rule 3.4 cmt.

Two bills have been introduced in Congress proposing to amend Federal Rule of
Evidence 702 to make expert testimony inadmissible if the expert is paid on a con-
tingent basis. House Bill 903, introduced in the 105th Congress, provides that
"[tiestimony by a witness who is qualified as described in subdivision (a) is inadmis-
sible in evidence if the witness is entitled to receive any compensation contingent on
the legal disposition of any claim with respect to which the testimony is offered."
H.R. 903, 105th Cong. § 4(2) (1997). A Senate bill was similar. See S. 79, 105th
Cong. § 302(2) (1997).

74. See Elyse Tanouye, Off the Label: Staffers of Drug Maker Say It Pushed Prod-
uct for Unapproved Uses, WALL ST. J., Sept. 15, 1997, at Al (discussing the case of a
"physician and professor of medicine" who "spends much of his time on speaking
engagements" promoting the drugs of Rhone-Poulenc Rorer, which pays him "up to
$1500" for each speech).
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tists object to this practice,75 it apparently violates no ethical
rules.76

Thus, there is no indication that scientists question the "scien-
tific validity" of an expert's testimony simply because the expert
is paid by the litigant for whom she testifies. That is not to deny
that some paid experts do offer testimony that cannot properly
be called scientific and therefore should be excluded. Courts nev-
ertheless should not exclude testimony simply because the ex-
pert proffering it is paid to do so. Those courts that use the
"hired gun" epithet would do better to focus either on the merits
of the proffered testimony or, as Daubert directs, on consider-
ations that actually do affect scientific validity.

This, in fact, is the approach being taken by the AMA. In a
recent report, the AMA's board of trustees observed that
"[e]conomic incentives can color the nature of the physician ex-
pert's testimony."77 The AMA is not addressing this problem by

75. See, e.g., Richard F. LeBlond, Letter to the Editor, 266 JAMA 61 (1991).
76. The AMA has established rules governing a physician's receipt of gifts, see

AMA, CODE OF MEDICAL ETHICS, supra note 70, § 8.061, but these rules are aimed at
gifts that might influence physicians' prescription practices, and they do not seem to
cover paid marketing of drugs by physicians. See id. A letter written in response to
AMA promulgation of these rules objected on exactly this point:

Many university faculty members and prominent practicing physi-
cians serve as paid consultants to major pharmaceutical houses and trav-
el around the country giving seminars and educational conferences that
are frequently, although not always, thinly veiled promotions for partic-
ular products. In doing so, they exercise their rights as individuals to
contract for services, but they also abrogate their responsibilities as
faculty members to pursue an impartial view of medical research and
therapy.

LeBlond, supra note 75, at 61. The AMA's Council on Ethical and Judicial Affairs
responded that it had addressed the issue of physicians serving as consultants to
industry in another report. See Richard J. McMurray & David Orentlicher, In Reply,
266 JAMA 63, 63 (1991) (citing Council on Scientific Affairs and Council on Ethical
and Judicial Affairs, American Medical Association, Conflicts of Interest in Medical
Center/Industry Research Relationships, 263 JAMA 2790 (1990) [hereinafter AMA,
Conflicts of Interest]). That report, however, did not in fact address the issue, or did
so only superficially, recommending that in these cases "the researcher's remunera-
tion is commensurate with his or her actual efforts on behalf of the company." Id. at
2793.

77. Report of the AMA Board of Trustees 5-A-98 (visited Jan. 8, 1999)
<http-//www.ama-assn.org/meetings/public/annual98/reports/bot/bot05.htm> [hereinafter
AMA Report].
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focusing on these economic incentives, though. Instead, it is fo-
cusing on the substance of the testimony, by declaring false tes-
timony "intolerable" and developing a peer-review system to dis-
cipline physicians who give such false testimony.7"

3. The Advocate for a Cause

Although the courts sometimes invoke the dangers of the "pro-
fessional witness" and the "hired gun," the real legal problems
with expert testimony are more subtle. Even the most vehement
critics of litigants' use of scientific expert testimony acknowledge
that litigants usually do not need to influence their experts. On
the contrary, a litigant usually can find an expert who will ex-
press the view that the litigant wants to have expressed. 79 Nor
does this necessarily suggest that the expert is biased, even if
the testimony is a minority view: "Some of these experts are un-
doubtedly motivated by financial concerns; others may simply
possess eccentric viewpoints." 0

The ability of a litigant to select an expert who already holds
views favorable to the litigant's position presents difficult prob-
lems. Certainly courts should not exclude any and all testimony
by an expert who has formed an opinion on a scientific issue. In
fact, one might well think that such experts will provide the
most objective-i.e., uninfluenced by litigation-testimony. As
the court in Daubert II noted, "when an expert prepares reports
and findings before being hired as a witness, that record will
limit the degree to which he can tailor his testimony to serve a

78. See id.; Michael Higgins, Docking Doctors?: AMA Eyes Discipline for Physicians
Giving Ralse' Testimony, A.B.A. J., Sept. 1998, at 20.

79. As Judge Jack Weinstein puts it, experts "can be found to testify to the truth
of almost any factual theory, no matter how frivolous." Jack B. Weinstein, Improving
Expert Testimony, 20 U. RICH. L. REV. 473, 482 (1986); see also Peter Huber, Safety
and the Second Best: The Hazards of Public Risk Management in the Courts, 85
COLUm. L. REV. 277, 333 (1985) ("The scientific community is large and heteroge-
neous, and a Ph.D. can be found to swear to almost any 'expert' proposition, no
matter how false or foolish.").

80. David Bernstein, Note, Out of the Fryeing Pan and into the Fire: The Expert
Witness Problem in Toxic Tort Litigation, 10 REV. L1TIG. 117, 121 (1990).
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party's interests."8 This seems no less true when the position
the expert is advocating is a minority one.

From the perspective of the scientific community, it is not "un-
scientific" to advocate a particular scientific position, even an
unpopular one.82 A scientist can advocate, strongly and over a
long period of time, a minority point of view, and no one sug-
gests that he is thereby made unscientific. A prominent example
is Peter Duesberg, who for many years has claimed that the HIV
retrovirus does not cause AIDS. 3 He published his views in sev-
eral scientific journals, including Cancer Research" and the Pro-
ceedings of the National Academy of Sciences,85 and they were
debated in Science.86 More importantly, perhaps, he expressed
his views in traditional scientific terms, arguing, for example,
that the HIV causation theory did not satisfy Koch's postu-
lates,"7 probably the best-known and most widely accepted medi-
cal causation criteria. This does not mean that he is correct, of
course, but it does indicate that an expert can hold a minority
view regarding a scientific question-and hold it for a long
time-without the expert (or the view) becoming unscientific.

It remains true, however, that "[wiorking scientists can and
do readily identify peers whom they regard as having become
advocates, no longer capable of reading evidence in an even-
handed way."8 8 Some scientific institutions seek to address the

81. Daubert v. Merrell Dow Pharms., Inc., 43 F.3d 1311, 1317 (9th Cir. 1995).
82. In addition to the example discussed in the text, see AMA Report, supra note

77 ("Because medicine is both a science and an art with a dynamic body of knowl-
edge, theories held by a minority of the medical community may not necessarily be
'junk science,' and instead could be an evolving scientific consensus.").

83. For a history of Duesberg's advocacy of this position and the responses of oth-
er scientists, see STEVEN EPSTEIN, IMPURE SCIENCE: AIDS, ACTIVISM, AND THE POLITICS OF
KNOWLEDGE 105-78 (1996). For a complete discussion of Duesberg's position, see PETER
DUESBERG, INVENTING THE AIDS VIRUS (1996).

84. See Peter H. Duesberg, Retroviruses as Carcinogens and Pathogens: Expecta-
tions and Reality, 47 CANCER RES. 1199 (1987).

85. See Peter H. Duesberg, Human Immunodeficiency Virus and Acquired Immu-
nodeficiency Syndrome: Correlation but not Causation, 86 PROC. OF THE NAT'L ACAD. OF
Sci. 755 (1989).

86. See Peter H. Duesberg, HIV is Not the Cause of Aids, 241 SCIENCE 514 (1988);
Blattner et al., Blattner and Colleagues Respond to Duesberg, 241 SCIENCE 514 (1988).

87. See EPSTEIN, supra note 83, at 75, 137-38.
88. Marshall, supra note 52, at 620.

1334
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problems these sorts of "intellectual conflicts" create.8 9 For ex-
ample, the National Research Council notes that "[t]he conflicts
of interest that arise most frequently concern individual points
of view on especially contentious issues," and that it deals with
the problem by "selecting a carefully balanced group so that all
points of view can be represented."" Interestingly, this approach
is similar to the adversary process of litigation, and it therefore
suggests that intellectual conflicts should not disqualify a wit-
ness from testifying, at least if scientific standards are to control
legal practice.

The approach science takes in another context supports this
point of view. Studies have shown that industry support of Con-
tinuing Medical Education (CME) programs can influence the
content of those programs.9 Presumably due to concerns about
such issues, the AMA and the Accreditation Council for Continu-
ing Medical Education (ACCME) have decided that commercial
CME sponsors should have no voice in determining which speak-
ers appear at CME programs.92 The difference between the AMA

89. Several recent articles, however, have suggested that these problems are not
easily solved. See Carl C. Seltzer, 'Conflicts of Interest" and 'Political Science," 50 J.
CLIN. EPIDEMIOLOGY 627, 627-28 (1997) (describing the NIH's objections to publication
of research, based on data obtained in NIH-funded research, indicating that the con-
sumption of moderate amounts of alcohol could reduce coronary heart disease); Gary
Taubes, The (Political) Science of Salt, 281 SCIENCE 898, 898-907 (1988) (describing
the federal government's history of advising citizens to avoid salt in order to reduce
hypertension, despite many scientists' beliefs that the advice is not supported by
scientific evidence).

90. The National Research Council Process (visited Oct. 10, 1998) <http://www.nas.
edulaboutlfaq4.html>. The Council reports that "Mconflicts stemming from financial
interests arise less frequently." Id. Both kinds of conflicts must be disclosed: "At the
time of appointment, each committee member is required to list all professional, con-
sulting, and financial connections, as well as to describe pertinent intellectual posi-
tions and public statements by filling out a confidential form, 'Potential Sources of
Bias and Conflict of Interest.'" National Research Council Institute of Medicine, Get-
ting to Know the Committee Process (visited Oct. 6, 1998) <http//www2.nas.edul
bbhome/2122.html>.

91. See David S. Sbimm et al., Conflicts of Interest in Relationships Between Phy-
sicians and the Pharmaceutical Industry, in CONFLICTS OF INTEREST IN CLINICAL PRACTICE
AND RESEARCH 321, 326 (Roy G. Spece, Jr. et al. eds, 1996).

92. See AMA, CODE OF MEDICAL ETHICS, supra note 70, § 8.061 ("[Wihen companies
underwrite medical conferences or lectures other than their own, responsibility for
and control over the selection of content, faculty, educational methods, and materials
should belong to the organizers of the conference or lectures."); Accreditation Council
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position in this context and its position regarding expert wit-
nesses-who are selected by those who pay them-presumably is
related to the presentation of CME programs as objective infor-
mation. In other words, it is precisely because a CME speaker is
not clearly a hired gun that the speaker's possible bias presents
a danger.93

In sum, the problems of the payment and selection of scientif-
ic expert witnesses are not unique to litigation. They also are
present in science (and, indeed, throughout society). That does
not mean that these problems can be dismissed, but it does sug-
gest that they are not so subtle as to be beyond the capacity of
legal fact finders to appreciate. It is the less obvious conflicts
that are likely to present greater difficulty.

B. Conflicts for the Expert Testifying

In considering bias in expert testimony, the usual focus is the
witnesses' conflicts of interest.94 Most obviously, this sort of con-
flict of interest can arise when the expert has a financial inter-

for Continuing Medical Education, Standards for Commercial Support of Continuing
Medical Education (visited Oct. 6, 1998) <httpJ/www.accme.org/essentcommerce.htm>.

The FDA recently issued a document providing guidance to the pharmaceutical
industry on these matters. See Final Guidance on Industry-Supported Scientific and
Educational Activities, 62 Fed. Reg. 64,073 (1997). The FDA does not regulate "truly
independent and nonpromotional industry-supported [scientific and educational] activ-
ities" because those activities are not subject to its jurisdiction over labeling and
advertising. Id. at 64,094. This limitation on its jurisdiction requires the FDA to de-
termine whether an activity is independent:

The agency will consider whether the provider has maintained full
control over the content of the program, planning of the program's con-
tent, and over the selection of speakers and moderators.... In addition,
the agency will consider if the company has suggested speakers who are
or were actively involved in promoting the company's products or who
have been the subject of complaints or objections with regard to presenta-
tions that were viewed as misleading or biased in favor of the company's
products.

Id. at 64,097.
93. See Shimm et al., supra note 91, at 325 ("[Uinlike gift giving or advertising,

CME usually takes place under the aegis of a legitimate and supposedly neutral
academic or professional institution or organization, so that physicians listening to
presentations are much less likely to suspect bias in the information.").

94. See, e.g., Daubert v. Merrell Dow Pharms., Inc., 43 F.3d 1311, 1317 (9th Cir.
1995); FOSTER & HUBER, supra note 4, at 207-24; HUBER, supra note 9, at 198-209.
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est either in the outcome of the case in which he is testifying or
in the results of the research about which he testifies. This sec-
tion describes the possibility of conflicts that arise when a wit-
ness has an expectation of future employment as an expert wit-
ness-the probable concern of Daubert II-and then focuses on
other relationships that can cause an expert to skew his testimo-
ny, as well as the approach the scientific community takes in
handling these relationships.

1. Testimony Distorted by an Expert's Expectation of Future

Testimony

The conflict created by a witness's expectation of future testi-
mony was probably the primary concern of the Ninth Circuit in
Daubert II. When the court wrote of the "promise of remunera-
tion" for the expert, it presumably was focusing on remuneration
from being hired in future cases.9" An expert's remuneration in a
given case is not likely to depend on his testimony because ex-
perts generally are not paid with contingent fees,96 but whether
the expert is hired again indeed might depend on his testimony.

One might expect a test addressing this problem to focus on
the ongoing relationships between experts and their clients or
their clients' lawyers. Opposing lawyers routinely cross-examine
expert witnesses on these relationships, and fact finders may
consider the possibility that it is the relationship,'and the expec-
tation of its continuance, rather than the facts that more power-
fully influences the expert's testimony. The problem is that, given
the perceptions of laypersons that science is objective, cross-
examination might not be enough.

95. Cf supra text accompanying notes 65-68 (discussing the inference of bias from
the mere fact that an expert was paid).

96. See supra note 73. But see Paul D. Carrington & Traci L. Jones, Reluctant
Experts, LAW & CONTEMP. PROBS., Summer 1996, at 51, 55-56 ("While expert witness-
es cannot, consistently with lawyers' ethical duties, be employed on a contingent fee
basis, more than a few such experts know that there is little prospect that their cli-
ent will be able to pay their fees unless they prevail on the merits at trial." (foot-
note omitted)); Michelle M. Dillon, Contingent Fees and Medical-Legal Consulting
Services: Economical or Unethical?, 11 J. LEGAL MED. 93, 97, 108 (1990) (discussing
the payment of flat rates to expert witnesses by medical-legal consulting firms that
are compensated on a contingent basis by parties to litigation).

1337
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Courts therefore reasonably might choose to rest admissibility
on some criterion that reflects the likelihood that an expert's
testimony is intended to promote his future employment as a
witness. Courts, for example, might ask whether the expert has
significant employment outside his role as a witness. If not, the
expert presumably relies primarily on giving testimony for in-
come and therefore might be motivated to provide testimony
that would preserve that income. Such a test would be consis-
tent with the reasoning in Daubert II, which focused on whether
the expert is testifying about research conducted independent of
litigation." If an expert does little other than testify, any re-
search he actually does conduct most likely would be done in
connection with litigation.

The Daubert II test, however, also would cover legitimate sci-
entists hired to conduct research in connection with litigation.
Even if these scientists have no expectation of, or desire for, fu-
ture employment as expert witnesses, they could be prevented
from testifying by the Daubert II standard. This view that the
Daubert II test is overbroad is consistent with scientific practice.
For example, there is no requirement that the authors of editori-
als and review articles, the publications that most closely resem-
ble expert testimony," have themselves performed any of the
research that they discuss.99

Even experts who do little research beyond their work in con-
nection with litigation cannot always anticipate future employ-
ment if their testimony is satisfactory. For example, the case in
which an expert testifies might be the only one in which the
subject of the expert's testimony is at issue, or it might be a na-
tionwide class action that will resolve all related claims. In ei-

97. See Daubert, 43 F.3d at 1317.
98. The New England Journal of Medicine states that "the essence of reviews and

editorials is selection and interpretation of the literature." New England Journal of
Medicine, Information for Authors (visited Oct. 6, 1998) <httpl/www.nejm.orglgeneral/
text/InfoAuth.htm> [hereinafter NEJM, Information for Authors].

99. See Journal of the American Medical Association, JAMA Instructions for Au-
thors (visited Oct. 6, 1998) <http://www.ama-assn.org/publicjournals/jama/mstruct.
htm#-categories> [hereinafter JAMA Instructions for Authors] (discussing reviews);
Writing for The Lancet (visited Oct. 15, 1998) <httpj//www.thelancet.com/newlancetl
reg/author/writingl.html> [hereinafter Writing for The Lancet] (discussing commen-
taries and review articles).

1338
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ther case, because there would be no future opportunities to offer
testimony on the same topic,1°° it is difficult to see why the ex-
pert would have an incentive to skew his testimony.

At the very least, then, a test that focuses on whether the ex-
pert testifying performed the research about which he testifies
in connection with litigation also should incorporate some refer-
ence to the likelihood that the expert expects future employment
as a witness. Only then will the test really address the sorts of
conflicts that it presumably intends to reach. For example, a
better-focused test might ask whether the expert's research,
even if performed in connection with litigation, is related to non-
litigation work that he has done and will continue to do. In that
case, the court presumably could be more confident both that the
expert had real expertise and that he might suffer costs from
misusing that expertise. The test also might attempt to deter-
mine, as suggested above, whether the expert could reasonably
anticipate future employment in offering similar testimony. In-
corporating these questions into the test complicates it, of
course, but that is the cost of fitting the test to the real prob-
lems in expert testimony.

100. It is still possible that the expert could anticipate testifying in other cases on
other topics. An extreme example was discussed in Tokio Marine & Fire Ins. Co. v.
Grove Mfg. Co., 958 F.2d 1169, 1174 (1st Cir. 1992).

Alterman admitted to having testified as a professed expert in an ex-
traordinary array of dissimilar fields: construction safety, scaffolding, real
estate appraisals on industrial facilities, fire protection systems, bulk oil
terminals, cargo waterfront terminals, bridges, high rise construction, con-
struction of highways, construction of race tracks, the field of construction
management, the field of drainage projects, construction of containerized
cargo facilities, the field of construction estimating, the field of waste
treatment plants and water treatment plants, industrial buildings, wire
ropes and wire cables, and opened wedged sockets.

Id. This, in fact, is one of the objections often raised to the testimony of "clinical
ecologists," who have testified that environmental chemicals have caused a broad
range of injuries. See infra note 291 and accompanying text. Daubert II, however,
offers no evidence to suggest that all experts can expect future employment if their
current testimony is satisfactory, so there does not seem to be a sufficient basis for
adopting a test that relies on an assumption that such expectations exist.

1339
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2. Testimony Distorted by Other Conflicts of Interest

The Daubert II test is also underinclusive. Even if an expert
has previously conducted research on the subject about which he
testifies; he may have a financial interest in the results of the
case, or in one of the parties to the case. In fact, it seems more
likely that an expert who has previously conducted research on
a subject will have a financial interest in it. This is the case, for
example, when an employee testifies for his or her employer, yet
Daubert II expresses no concern about this problem. A reason to
ignore this problem, one might think, is that the future employ-
ment of a non-employee expert may depend more directly on his
testimony than does that of an employee expert. The client has
no need to employ a freelance expert who does not provide testi-
mony favorable to his case, whereas an expert who is also an
employee presumably provides other valuable services to his em-
ployer. The other side of the coin, though, is that the freelance
expert may have other clients or potential clients, so that he
might feel more free to provide testimony less favorable to a par-
ticular client than would an employee. Furthermore, as dis-
cussed below, the employee may be testifying about research
that he did himself for the company, and that research itself
may be biased.1 '

The existence of conflicts of interest in many circumstances
beyond litigation is reflected in scientific practice. In some cases,
as in the AMA ban on contingent fee arrangements for medical
experts, scientists consider this problem in the specific context of
expert testimony, but more often they focus on conflicts in other
contexts. Nevertheless, because many of these contexts involve
the reporting or evaluation of scientific evidence, as expert testi-
mony does, the policies of scientific institutions in these instanc-
es may indicate how scientists would treat similar conflicts of
scientific expert witnesses.

At the outset, it seems clear that scientists would view both
employment relationships and continuing expert witness rela-
tionships as presenting similar problems."°2 The conflict of inter-

101. See infra text accompanying notes 155-74.
102. As of 1995, some journals apparently saw no problem at all with either type
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est policies of most scientific journals and institutions require
authors to disclose continuing financial relationships, without
specifying what those relationships might be."' s An employment
relationship therefore presumably would be of as great a concern
as would a continuing expert witness relationship. One journal,
the Journal of the American Medical Association (JAMA), may
view expert-witness relationships with particular concern. JAMA
requires authors to disclose any "financial involvement," which it
defines to include "expert testimony."1°4 This might suggest that
any expert witness relationship, not just a continuing one, would
trigger concern about a conflict. This seems unlikely, though,
and the policies of other journals suggest that only continuing
relationships raise concerns. 0 5

Of course, that a journal requires disclosure of a conflict does
not mean that it uses the disclosed information in any way. In
most cases, the policies of scientific journals do not suggest that

of relationship, and did not require disclosure of such conflicts. See Sheldon Krimsky
& L.S. Rothenberg, Financial Interest and Its Disclosure in Scientific Publications,
280 JAMA 225, 226 (1998) (citing a survey of North American medical journal edi-
tors). The leading medical journals have disclosure requirements, though. See JAMA
Instructions for Authors, supra note 99; NEJM, Information for Authors, supra note
98; Writing for The Lancet, supra note 99. The voluntary Uniform Requirements for
Manuscripts Submitted to Biomedcal Journals also recommends such disclosure. See
Uniform Requirements for Manuscripts Submitted to Biomedical Journals (visited
Oct. 15, 1998) <http'/www.thelancet.com/newlancet/reg/author/uniforml.html> [here-
inafter Uniform Requirements]. Even when disclosure is required by journals, though,
authors may not comply. See Ralph T. King, Jr., Medical Journals Rarely Disclose
Researchers' Ties, WALL ST. J., Feb. 2, 1999, at B1.
103. For example, the New England Journal of Medicine asks authors of research

articles to submit information regarding "any financial arrangement they may have
with a company whose product figures prominently in the submitted manuscript or
with a company making a competing product." NEJM, Information for Authors, su-
pra note 98. The Journal of the American Medical Association requires authors to
disclose "affiliations with or financial involvement (e[.]g[.], employment, consultancies,
honoraria, stock ownership or options, expert testimony, grants or patents received
or pending, royalties) with any organization or entity with a financial interest in the
subject matter or materials discussed in the manuscript." JAMA, Authorship Criteria
and Responsibility, Financial Disclosure, Copyright Transfer and Acknowledgement
(visited Oct. 6, 1998) <httpJ/www.ama-assn.org/publicjournals/jama/jautform.htm>
[hereinafter JAMA, Authorship Criteria].
104. JAMA, Authorship Criteria, supra note 103.
105. See Writing for The Lancet, supra note 99; NEJM, Information for Authors,

supra note 98.
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the disclosure of a conflict would cause them to disqualify an
author, which would be analogous to holding an expert's testi-
mony inadmissible. On the contrary, many of the journals that
require authors to disclose conflicts to their editors do not even
disclose the conflict to their readers."6 If one were to follow the
Supreme Court's formulation in Daubert and apply the approach
of these journals to evidence, one might forbid inquiry into con-
flicts even on cross-examination. The policy of the journals, that
is, appears equivalent to a requirement that experts disclose
conflicts to the lawyers who hired them and to judges, but not
necessarily to jurors.

Initially, one might find this rather cavalier approach to con-
flicts unsurprising. After all, the scientific journals may believe
that, because their readership consists not of lay jurors, but of
practicing scientists who will judge the published articles on
their scientific merit, disclosure of conflicts would be unneces-
sary. The policies of one journal, however, suggest that the rele-
vant distinction is not that between laypersons and scientists
but between different kinds of scientific writing. A typical scien-
tific article purports only to set out facts, rather than, as with
expert testimony, opinion on some ultimate issue. The New Eng-
land Journal of Medicine (NEJM) distinguishes its standard ar-
ticles from expressions of opinion on exactly this ground:

Scientific reports are self-contained. They present original
data, and readers can judge for themselves whether the au-
thors' interpretations are supported by the data. Editorials
and review articles are different. They are not self-contained,
and there are no primary data. Instead, editorialists and au-
thors of review articles evaluate an issue on the basis of what
they select from the literature as relevant .... It is expected

106. See Writing for The Lancet, supra note 99 (stating only that the editors "will
discuss with [the authors] whether or not disclosure in the journal is necessary"); see
also King, supra note 102, at B1 (revealing that only 0.5% of over 62,000 articles
published in 1997 included information regarding authors' conflicts of interest);
NEJM, Information for Authors, supra note 98 (stating that the editors only discuss
with an author whether or how to communicate such a disclosure to the reader).
The Uniform Requirements for Manuscripts Submitted to Biomedical Journals, how-
ever, provides that "the information should be made available so that others can
judge their effects for themselves." Uniform Requirements, supra note 102.
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that they will provide an unbiased and authoritative opinion
about the matter. That is why we insist that editorialists
have no financial ties to products that figure prominently in
their work.107

NEJM's stated policy provides that editorialists should not have
"any financial interest in a company (or its competitor) that
makes a product discussed in the article."' The "standard let-
ter" that it sends to prospective editorialists states that the jour-
nal "ask[s] that authors not have ongoing financial associations
(including equity interest, regular consultancies, or major re-
search support)." °9

If one were to adopt NEJM's approach, then, one might not
allow testimony by any experts that had ongoing relationships
with parties to litigation or attorneys in the litigation. Of course,
cross-examination is not available for the editorials and review
articles in NEJM."° This may force the journal to be more care-
ful than otherwise necessary, opting for disqualification of the
author rather than simple disclosure of the conflict. In other cir-
cumstances in which cross-examination is permitted, it might be
sufficient to disclose any conflicts of interest and allow the cross-
examiner to pursue the issue.

A practice somewhat similar to cross-examination is used in
the reviews of research conducted by the scientific review

107. Angell & Kassirer, supra note 47, at 1055. See also The National Research
Council Process (visited Oct. 6, 1998) <http:J/www.nas.edulabout/faq4.html> ("The
[Council's] process is particularly aggressive in differentiating committee opinions and
judgments from findings of fact well-grounded in science"). Ironically, despite the
firm position of the NEJM on this issue, its editor Marcia Angell has expressed her
own, strongly critical opinion of the operation of the trial system in the ongoing sili-
cone-breast-implant litigation, see ANGELL, supra note 63, without revealing her own
interest in that litigation. See Medical Editor/Civil Justice Critic Doubles as Expert
Witness in Breast Implant Cases (Opinion), CIV. JUST. DIG. (Roscoe Pound Found.),
Fall 1996, at 2.
108. NEJM, Information for Authors, supra note 98.
109. Angell & Kassirer, supra note 47, at 1056. Although this was the language

that the journal used in 1996, it is not clear whether it currently uses the same
language.
110. Letters to the editors may serve to accomplish some of the purpose of cross-

examination, but they are obviously an imperfect substitute.
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groups, or "study sections," of the National Institutes of Health
(NIH). An application for an NIH grant is evaluated by a study
section "composed generally of 18 to 20 individuals, nominated
by the [Scientific Review Administrator of the study section]
from among the active and productive researchers in the bio-
medical community.""' The members of a study section debate
the merits of a proposal, so an individual member's comments
can be challenged by other members, much as cross-examination
challenges the statements made in testimony." Although a
study section evaluates the quality of a research proposal,
whereas an expert witness evaluates the results of research, the
two tasks involve many similar issues.13 The conflict policies of
the study sections are therefore at least potentially relevant to
the evaluation of expert testimony.

The NIH conflict of interest policy requires that "[a] member
must leave the room when an application submitted by his/her
own organization is being discussed or when the member,
his/her immediate family, or close professional associate(s) has a
financial or vested interest even if no significant involvement is
apparent in the proposal being considered."" As with the NEJM

111. A Straightforward Description of What Happens to Your Research Project Grant
Application (R011R21) After It Is Received for Peer Review (visited Oct. 6, 1998)
<http'J/www.csr.nih.gov/review/peerrev.htm>. When the study section does not have
the expertise needed to evaluate a particular application, 'the study section's mem-
bership is frequently supplemented by temporary members and written outside opin-
ions." Id.
112. See id.
113. See id.
114. Review Procedures for Initial Review Group Meetings (last modified Aug. 13,
1998) <http:/www.csr.nih.gov/guidelines/proe.htm>. The policy states that "[t]he term
'own organization' includes the entire system in which the member is an employee,
consultant, officer, director, or trustee or has a financial interest; or with which the
member is negotiating or has any arrangement concerning prospective employment."
Id. The policy also states that: "[Ihf the member is available at the principal investi-
gator's institution for discussions; is a provider of services, cell lines, reagents, or
other materials, or writer of a letter of reference, the member must be absent from
the room during the review." Id.

Under the policy, "[members are also urged to avoid any actions that might
give the appearance that a conflict of interest exists, even though he or she believes
there may not be an actual conflict of interest." Id. The policy provides several ex-
amples:
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