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a class action may be a powerful deterrent to a defendant in cases
where an individual plaintiff would have no effect on defendant’s
behavior.!?! The class action device is designed to allow a person to act
in his own interests to achieve justice and procedural efficiency in
mass litigation.!?? It benefits both the representative plaintiff and all
the members of the class. This procedural device relies on private
initiative to vindicate public rights.!23

Procedurally, the most important advantage is the tolling of the
statute of limitations for all class members when the plaintiff brings
the class action, even if the application for class certification is de-
nied.!?* In some cases, the burden of proof may be simpler because
evidence involving non-parties becomes relevant.!2’

121. Friar, 78 A.D.2d at 94, 434 N.Y.S.2d at 705.

The class action is seen as a means of inducing socially and ethically
responsible behavior on the part of large and wealthy institutions, which
will be deterred from carrying out policies or engaging in activities harm-
ful to large numbers of individuals. Absent the class action lawsuit, the
theory goes, these institutions will be permitted to operate virtually un-
checked and continue to engage in ‘legalized theft’ which is perpetuated
because the injured potential plaintiffs frequently are damaged in a small
sum (often less than $100) since, realistically speaking, our legal system
inhibits the bringing of suits based upon small claims.
Id.

122. Cf. Deposit Guaranty Nat’l Bank of Jackson, Mississippi v. Roper, 445 U.S.
326 (1980) (respondents held credit cards issued by petitioner and alleged, in class
action, that petitioner made usurious finance charges against respondents’ accounts).

We begin by identifying the interests to be considered . . . in the class-
action context. First is the interest of the named plaintiffs: their personal
stake in the substantive controversy and their related right as litigants in a

federal court to pursue . . . their individual interests, is the responsibility
of named plaintiffs to represent the collective interests of the putative
class.

Id. at 331. See generally Homburger, Private Suits in the Public Interest in the
United States of America, 23 BurraLo L. Rev. 343 (1974).

123. Cannon v. Equitable Life Assurance Soc’y of the United States, 106 Misc. 2d
1060, 433 N.Y.S.2d 378 (Sup. Ct. Queens County 1980), modified, 87 A.D.2d 403,
451 N.Y.S.2d 817 (2d Dep’t 1980) (court certified class consisting of discharged and
demoted employees of defendant; class alleged that defendant engaged in discrimina-
tory employment practices). The class action is also a means of vindicating the rights
of absent members who are unable to personally prosecute claims. Id. at 1064, 1068,
433 N.Y.S.2d at 383, 385 (“[s]ince the interests of all class members coincide with
respect to the merits of this suit, then, in advocating their own interests, the named
parties will necessarily represent the interests of absentees as well”) (citing United
States v. Trucking Employers, Inc., 75 F.R.D. 682 (D.D.C. 1977).

124. See American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 554 (1973). This
rule is necessary to “insure effectuation of the purposes of litigative efficiency and
economy that [Federal Rule 23 of Civil Procedure] was designed to serve.” Id. at 555-
56

125. WEINSTEIN, supra note 101, § 901.06. For example, in a commuter class
action, evidence of the substandard performance on a certain train line might be
admissible even if the representative never traveled on it.
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Of course, there are also disadvantages to the class action device.
First, the court will have greater supervision over the suit.!?¢ Sec-
ondly, the class representative’s freedom to settle the litigation is
limited because of his fiduciary duty to the other class members.!2?
Thirdly, individual class members who do not withdraw are deprived
of their day in court.!?® Finally, the notice requirement may increase
the costs of litigation and create excessive paper work if the court
demands individual notice to all members.!%®

C. The Prerequisites for Establishing a New York Class Action

New York’s class action statute establishes a unified set of five
prerequisites before a class action may be certified.!*® CPLR section

126. See Rochester v. Chiarella, 86 A.D.2d 110, 116, 449 N.Y.S.2d 112, 115 (4th
Dep'’t), affd, 58 N.Y.2d 316 (1982), cert. denied, 104 S. Ct. 102 (1983) (*[t]he court
in a class action has broad powers to control the course of the litigation™). See also
N.Y Civ. Prac. Law § 907 (McKinney 1976).

In the conduct of class actions the court may make appropriate orders: (1)
determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argu-
ment; (2) requiring, for the protection of the members of the class, or
otherwise for the fair conduct of the action, that notice be given in such
manner as the court may direct to some or all of the members of any step
in the action, or of the proposed extent of the judgment, or of the opportu-
nity of members to signify whether they consider the representation fair
and adequate, or to appear and present claims or defenses, or otherwise to
come into the action; (3) imposing conditions on the representative parties
or on intervenors; (4) requiring that the pleadings be amended to elimi-
nate therefrom allegations as to representation of absent persons, and that
the action proceed accordingly; (5) directing that a money judgment
favorable to the class be paid either in one sum, whether forthwith or
within such period as the court may fix, or in such installments as the court
may specify; (6) dealing with similar procedural matters.
Id.

127. Stern v. Carter, 97 Misc. 2d 775, 778, 412 N.Y.S.2d 333, 336 (Sup. Ct. Kings
County 1979), modified, 82 A.D.2d 321, 441 N.Y.S.2d 717 (2d Dep't 1981) ("a
representative has a fiduciary responsibility to see that the other class members
relying on him are properly represented”) (citing Vallone v. Delpark Equities, Inc.,
95 Misc. 2d 161, 168, 407 N.Y.S.2d 121, 126 (Sup. Ct. N.Y. County 1978)). See also
N.Y. Civ. Prac. Law § 908 (McKinney 1976) (“class action shall not be dismissed,
discontinued, or compromised without the approval of the court™).

128. See supra note 113 and accompanying text.

129. See WEINSTEIN, supra note 101, § 901.06.

130. CPLR section 901(a) lists five prerequisites for the class action: (1) class must
be so numerous that joinder of all the members is impracticable; (2) common
questions of law or fact must predominate over those affecting individual members
only; (3) claims of the representative parties must be typical of the entire class; (4)
representatives must adequately and fairly represent interests of class; and (5) the
class action must be superior to the other available means of adjudication of the
controversy. N.Y. Civ. Prac. Law § 901(a) (McKinney 1976). Federal Rule 23 does
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902 lists the factors which the court will consider before determining
the propriety of maintaining the suit as a class action.!3! Under CPLR
section 901, Article 9’s first prerequisite requires that the class be so
numerous that joinder of all the members, whether required or per-
mitted, is impracticable.!® The factors to consider include the num-
ber in the class, the residences of the class members and the economic
reality of joining all the members.'®® Courts have certified class
actions on behalf of as few as eighteen class members.!3* However,
problems of manageability arise when the class becomes too numer-
ous.!3® The purpose of preclass certification discovery'3® is to ascertain

not require this last prerequisite. However, Federal Rule 23(b)(3) lists such a situa-
tion as being appropriate for maintaining a class action. See supra note 102,

131. These factors are: (1) the interest of class members in individually litigating
the action; (2) the impracticality of prosecuting separate actions; (3) the extent of any
pertinent litigation already commenced by class members; (4) the desirability of
concentrating litigation of claim in the particular forum; and (5) the difficulties
likely to be encountered in the management of a class action. N.Y. Crv. Prac. Law §
902 (McKinney 1976).

132. See N.Y. Civ. Prac. Law § 901, at 325 (comment) (McKinney 1976). See also
Strauss, 89 Misc. 2d at 830-31, 394 N.Y.S.2d at 344. The numerosity prerequisite
does not include a requirement that the exact number of members in the proposed
class be made known to the court at the outset of the litigation. Id.

133. See WEINSTEIN, supra note 101, § 901.07. The Appellate Division, First
Department has said in dicta that class actions under CPLR Article 9 should be
limited to New York residents. See Reis v. Club Med, Inc., 81 A.D.2d 793, 439
N.Y.S.2d 127 (1st Dep’t 1981), appeal dismissed, 54 N.Y.2d 753 (1981); Bloom v.
Cunard Line, Ltd., 76 A.D.2d 237, 430 N.Y.S.2d 607 (1st Dep’'t 1980); Simon v.
Cunard Line, Ltd., 75 A.D.2d 283, 428 N.Y.S.2d 952 (1st Dep’t 1980); Tanzer v.
Turbodyne Corp., 68 A.D.2d 614, 417 N.Y.5.2d 706 (1st Dep’t 1979); Gottlieb v.
March Shipping Passenger Services, Inc., 67 A.D.2d 379, 413 N.Y.S.2d 679 (Ist
Dep’t 1979). In an action against Long Island Railroad, only New York residents
would be involved. If the existence of Connecticut residents in a commuter class
action against Metro-North would pose problems, the class could be limited to only
New York residents.

134. See Cypress v. Newport News Gen. & Nonsectarian Hosp. Ass'n, Inc., 375
F.2d 648, 653 (4th Cir. 1967). See also Cannon, 106 Misc. 2d at 1065, 433 N.Y.S.2d
at 383 (“the trend has been to regard classes of approximately thirty or less as not
being sufficiently numerous, although there are exceptions . . .”) (quoting Harriss v.
Pan Am. World Airways, Inc., 74 F.R.D. 24, 45 (N.D. Cal. 1977)).

135. See Gilman, 93 Misc. 2d at 948-49, 404 N.Y.S.2d at 265. “Manageability
should not be equated with sheer numbers. Rather, it should be considered together
with the definition of the class and notice. Proper notice should breed efficient
management.” Id. (footnote omitted).

136. Preclass certification discovery is an exchange of information which takes
place before the court certifies the suit as a class action. See Oppenheimer Fund, Inc.
v. Sanders, 437 U.S. 340, 356-57 (1978) (respondents brought action to recover
amount they paid for shares in petitioner’s fund). The court, in its discretion, may
order the defendant to perform a task necessary to identify the class members. For
example, the court may order the defendant to specify or turn over certain business
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the size of the group that allegedly shares plaintiff’s grievance, not to
plant the seed of litigation in the minds of those who previously had
given no indication that they wanted to sue.'”’

The second prerequisite of Article 9 requires that common questions
of law or fact must predominate over any issues affecting only individ-
ual members.!38 As stated above, the test under CPLR section 901(a)’s
predecessor mandated that class members possess a substantive unity
of interest. Under the amended law, the court need only determine
whether the class seeks to remedy a common legal grievance.'® If the
defendant is alleged to have acted against the plaintiffs under a com-
mon scheme or single plan, it is usually a sufficient basis for finding
that a class action is appropriate.'*® The common questions must be
the focus of the lawsuit and not merely tangential issues.'*! This latter
requirement seeks to allow a class to achieve economies of time, effort,
and expense and to promote uniform decisions for persons similarly
situated, without sacrificing procedural fairness or bringing about
other undesirable results.!?

The third prerequisite of Article 9 requires that the claims of the
representative parties must be typical of the claims of all the class

records that list class members’ names. Id. “Since petitioners apparently have the
right to control these records, and since the class members can be identified only by

reference to them, the . . . Court acted within its authority under [Federal] Rule
23(d) in ordering petitioners to make . . . the records available to respondents.™ Id.
at 359.

137. Smith v. Atlas Int’l Tours, 80 A.D.2d 762, 764 (lst Dep’t 1981) (mem.).

138. See N.Y. Civ. Prac. Law § 901(a)(2) (McKinney 1976).

139. See Vickers v. Home Fed. Sav. & Loan Ass'ns of East Rochester, 87 Misc. 2d
880, 887, 386 N.Y.S.2d 291, 296 (Sup. Ct. Monroe County 1976), modified 56
A.D.2d 62, 390 N.Y.S.2d 749 (4th Dep't 1977) (in action against defendant for
violation of Consumer Credit Act, all persons who received loans from defendant
were granted class status under New York law). Now the test is whether predominant
questions exist rather than the more restrictive test of substantive unity. Id.

140. Cf. Bogosian v. Gulf Oil Corp., 62 F.R.D. 124, 135 (E.D. Pa. 1973). Cases
have permitted class actions where there is a common course of conduct which is said
to predominate. The existence of individual questions will not defeat the granting of
class status. Id. If in later stages of the action, the grievances are varied and differ as
to each member of the class, the court can determine that the action should not
proceed on a class basis. See N.Y. Civ. Prac. Law § 902 (McKinney 1976).

141. N.Y. Civ. Prac. Law § 901 at 325 (comment to § 901(3)) (McKinney 1976).
Cf. City of Philadelphia v. Emhart Corp., 50 F.R.D. 232, 235 (E.D. Pa. 1970)
(requisite preliminary showing should be minimal demonstration that complaint is
sincere and aggregate group claim is substantial or demonstration that claim put
forth on behalf of class is more than frivolous or speculative) (citing 3B MOORE’s
FeperaL PracTick, § 23.45[3)).

142. Friar, 78 A.D.2d at 97, 434 N.Y.S.2d at 707. Class actions protect the
defendant from the risk that varying adjudications in individual lawsuits with mem-
bers of a class might establish incompatible standards to govern defendant’s behav-
ior. Fep. R. Civ. P. 23(b)(1)(A).
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members.'* It is essential that the absent class members be properly
represented,’#* because each class member who does not withdraw
will be bound by the res judicata effect of the judgment.!5 CPLR
section 903'*® empowers the court to include in the class all those who
do not affirmatively take steps to be excluded.!*” If class members are
given the opportunity to withdraw from the class action and do not
use it, they will be bound by the judgment. The representative must
have an individual cause of action and his interests must be closely
identified with the interests of all the other members of the class.!48 A
properly chosen representative can offer more to the prosecution of
the class action than the mere fulfillment of the procedural require-
ments. 49

The fourth prerequisite for class status mandates that the represent-
ative parties be capable of fairly and adequately protecting the inter-
ests of all class members.!®® The court seeks to determine whether or
not the representatives will vigorously and effectively pursue the
suit.'®! In addition, the court must determine whether or not the

143. See N.Y. Civ. Prac. Law § 901(a)(3) (McKinney 1976).

144. See Tanzer v. Turbodyne Corp., 68 A.D.2d 614, 417 N.Y.S.2d 706 (1st Dep’t
1979) (class status was denied to stockholders because proposed representatives were
relatives of class’ lawyer and regularly made small investments in order to bring
lawsuits on behalf of other stockholders).

145. Id. at 620, 417 N.Y.S5.2d at 709 (“[c]lass actions are to result in judgments
which will bind or inure to the benefit of many persons who have not expressly
authorized suit on their behalf”). See supra note 124 and accompanying text.

146. New York Civ. Prac. Law § 903 (McKinney 1976)

147. Id.

148. See Gilman, 93 Misc. 2d at 945, 404 N.Y.S.2d at 262 (these requirements are
“essence” of prerequisite of typicality); FEp. R. Civ. P. 23(a)(3); WEINSTEIN, supra
note 101, § 901.09. If a plaintiff who brings the case has a doubtful cause of action,
the court should order joinder of other members or dismiss the class action feature of
the suit. See Stern, 97 Misc. 2d at 780, 412 N.Y.S.2d at 337.

149. Stern, 97 Misc. 2d at 780, 412 N.Y.S.2d at 337 (citing Goldchip Funding Co.
v. 20th Century Corp., 61 F.R.D. 592, 594 (N.D. Pa. 1974)). Accord Pettway v. Am.
Cast Iron Pipe Co., 576 F.2d 1157, 1177-78 (5th Cir. 1978) (representative plays
major role in prosecution of class action; he has duty to appeal lower court judgment
and to decide whether to settle).

150. See N.Y. Civ. Prac. Law § 901(a)(4) (McKinney 1976). This prerequisite
derives from Federal Rule 23(a)(4); it is a due process requirement. See WEINSTEIN,
supra note 101, § 901.15.

151. See Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122, 1125 (5th
Cir. 1969). The plaintiff cannot bring the action solely to satisfy his particular claim.
The court must determine that the litigants are not involved in a collusive suit. Id.
(citing Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968)). See also Vickers,
56 A.D.2d at 65, 390 N.Y.S.2d at 749. Federal cases hold that “the fact that the
named plaintiffs seek' damages in different amounts or even a remedy of a different
character will not impair their ability fairly to represent the class. If at any stage of
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representative has a substantial interest that is antagonistic to or
conflicts with those of the other class members.!5? In conjunction with
this requirement, the court also considers the class’ counsel’s compe-
tence.'s® New York courts will deny class action status or decertify a
class when counsel’s conduct is found to be champertous. %

The final prerequisite of CPLR section 901 is that the court find the
class action device to be superior to the other available methods of
adjudication. !5 The class representatives must show that the class suit
is the best method of vindicating the rights of the class members.!%¢
The court must then evaluate all the alternatives to the class action.!¥
The existence of difficulties in managing the litigation due to an
excessively large class should not result in denial of class status where
the only likely alternative to the class action would be denial of any
relief.’>® Federal courts generally hold that if all the other prerequi-

the action a question should arise as to the adequacy of the class representation, the
trial court can at that stage take appropriate action.” Id. (cita ..ons omitted).

152. Hansberry v. Lee, 311 U.S. 32, 45 (1940) (existence of antagonistic interests
denied protection to absent class members); accord Lichtyger v. Franchard Corp., 18
N.Y. 2d 526, 277 N.Y.S.2d 377 (1966).

153. See WEINSTEIN, supra note 101, § 901.10 (“qualifications of the attorney for
the class are also considered of essential importance in determining the adequacy of
the representation”).

154. Stern, 97 Misc. 2d at 780, 412 N.Y.S.2d at 336 (court gives example of lawyer
who attempted to stir up litigation and thereby prejudiced interests of class). Cham-
pertous describes a lawyer who provides money and services for the suit in consider-
ation of his receiving a share of the recovery. BLack’s Law DicTioNary 209 (rev. 5th
ed. 1979).

155. See N.Y. Civ. Prac. Law § 901(a)(5) (McKinney 1976).

156. See WEINSTEIN, supra note 101, § 901.19 (proponent must always convince
court that article 9 is applicable to situation and that class action is appropriate mode
of adjudication). The “best method” means that the class action would achieve
economies of time, effort and expense. Id.

157. See Friar, 78 A.D.2d at 99, 434 N.Y.S.2d at 708. The superiority require--
ment has been interpreted by federal courts as requiring the court to examine other
adjudicative possibilities and compare them to the class action. See Dolgow, 43
F.R.D. at 482; accord Kaufman v. Lawrence, 76 F.R.D. 397 (S.D.N.Y. 1977) (class
action sought on behalf of common stock holders was allowed because, under cir-
cumstances, it was “superior to other available methods for the fair and efficient
adjudication of the controversy”).

158. See Friar, 78 A.D.2d at 95, 434 N.Y.S.2d at 706 (“by construing the avail-
ability of class action relief narrowly, the judiciary is seen as denying access to the
courts to thousands of individuals whose minimal damages are greatly outweighed by
the prohibitive costs involved in prosecuting a lawsuit against a wealthy opponent™);
Gilman, 93 Misc. 2d at 948, 404 N.Y.S.2d at 264 (“maximum damages recoverable
by any single plaintiff would be at most . . . hardly enough ... to conduct to
completion the protracted and complicated litigation required to establish his
claim”).
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sites have been met, the class action is the most effective means of
proceeding.!%®

D. Applicability of New York’s Class Action Device to Commuter
Litigation

1. Fulfilling the Five New York Prerequisites

In 1980, New York amended its Consumer Protection Act to create
a private right of action for injuries caused by deceptive acts and
practices.!®® Generally, the small amount of damages involved in most
consumer fraud cases inhibits consumers from utilizing these statutes
to bring their own actions.!®! To ease the consumer’s burden of indi-
vidual litigation, the Consumer Protection Board can assist consumers
with class actions when sellers do not maintain high standards of
honesty and fair business practices.!®? The New York legislature en-
acted CPLR Article 9 “to facilitate collective recovery for individuals
whose claims are too small to justify the efforts and costs of litiga-
tion.”!%® The class action device has been used in other consumer

159. See, e.g., Richardson v. Coopers & Lybrand, 82 F.R.D. 335, 348-50
(D.D.C. 1978) (substantial number of claimants and predominance of common
questions make class action “superior mode of conducting . . . suits”); In re Sugar
Ind. Antitrust Litigation, 73 F.R.D. 322, 357-58 (E.D. Pa. 1976) (given size of class
and pervasiveness of common allegations, class action device is superior method of
proceeding); Elkind v. Liggett & Myers, Inc., 66 F.R.D. 36, 42 (S.D.N.Y 1975) (case
could most effectively be conducted as class action under Federal Rule 23 since there
were numerous plaintiffs with small claims based upon predominating common
questions).
160. N.Y. Gen. Bus. Law § 349(h), 350-d(3) (McKinney Supp. 1983-1984). Sec-
tion 349(h) provides:
In addition to the right of action granted to the attorney general pursuant
to this section, any person who has been injured by reason of any violation
of this section may bring an action in his own name to enjoin such
unlawful act or practice and to recover his actual damages or fifty dollars,
whichever is greater.

Id.

161. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 185 (1974).

[I]n our society that is growing in complexity there are bound to be
innumerable people in common disasters, calamities, or ventures who
would go begging for justice without the class action but who could with
all regard to due process be protected by it. Some of these are consumers
whose claims may seem de minimis but who alone have no practical
recourse for either remuneration or injunctive relief.
Id. (Douglas, J., dissenting in part). See supra notes 74-83 and accompanying text for
a discussion of how small awards discourage lawsuits.

162. See supra note 10 and accompanying text.

163. Giummo v. Citibank, N.A., 107 Misc. 2d 895, 898, 436 N.Y.S.2d 172, 174
(Civ. Ct. N.Y. County 1981).
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actions against manufacturers and suppliers of goods and services.'®
Railroad companies provide consumer services; and by selling sub-
standard services, they violate consumers’ rights. The class action
device is appropriate in commuter litigation against railroads.!%

A class action by commuters against a specific railroad could meet
the numerosity requirement.!®® For example, the Long Island Rail-
road has 140,000 round trip riders each day!¢” while Metro-North has
180,000 daily round trip riders.'®® In a consumer action against an
unlicensed laboratory, the court held that “the required numerosity is
obviously present since it appears that there could be as many as
100,000 members of the class.”!® If the class is too large, however, the
court could create subclasses.!”® Each of these could consist of riders
from a specific railroad line. One approach to the formation of the
class would be to consider only those purchasing monthly or weekly

164. See, e.g., Simon, 75 A.D.2d 283, 428 N.Y.S.2d 952 (1st Dep’t 1980). The
court granted class status to a consumer group which alleged that defendant provided
it with inferior service and accommodations on a cruise ship. In Ludmer v. Franklin
Career Search Int’l, Inc., N.Y.L.]., Dec. 8, 1981, at 12, col. 6 (Sup. Ct. Kings
County 1981), the court certified a class action in a lawsuit by consumers against the
defendant for fraudulent advertising. The plaintiff-representative paid $2,610 for the
promised services to get a new job and defendant failed to perform as advertised. The
court held that a private right of action exists to enforce consumer legislation. Id. at
13, col. 1 (quoting Memorandum of Assemblyman Harold L. Strelzin). In Hyde v.
General Motors, N.Y.L.J., Oct. 30, 1981, at 5, col.3 (Sup. Ct. Kings County 1981),
the court certified a class action in a lawsuit by consumers against General Motors for
alleged breaches of express and implied warranties. The consumers alleged that
General Motors had used improper materials in certain trucks and had failed to
develop an appropriate design for the trucks. The court held that a class action may
be used to recover actual damages. Id. at 5, col. 6. In Guadagno v. Diamond Tours
& Travel, Inc., 89 Misc. 2d 697, 392 N.Y.S.2d 783 (Sup. Ct. N.Y. County 1976), the
court certified a class consisting of purchasers of travel tours to a Jamaican resort.
The plaintiffs alleged fraudulent misrepresentation and breach of contract by de-
fendant in supplying inferior services. The court held that the legislative purpose
behind CPLR article 9 was to provide a procedural remedy for violations of con-
sumer rights. Id. at 699, 392 N.Y.S5.2d at 785.

165. The applicable statute for the railroad’s liability is N.Y. Transp. Law § 111
(McKinney 1975) and not New York General Business Law. This is an analogy to a
situation where a class action is used to redress infringements of consumer rights.

166. See supra notes 132-37 and accompanying text for a discussion of the numer-
osity requirement.

167. N.Y. Times, Jan. 27, 1983, at B2, col. 6; ¢f. Felder v. Foster, 71 A.D.2d 71,
74, 421 N.Y.5.2d 469, 471 (4th Dep’t 1979) (court held that 2000 member class is too
large for joinder). .

168. N.Y. Times, Jan. 1, 1983, at Al, col. 5. Joinder of potentially thousands of
members is impractical. Gilman v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 93
Misc. 2d 941, 943, 404 N.Y.S.2d 258, 261 (Sup. Ct. N.Y. County 1978).

169. See Goldman v. Garofalo, 96 Misc. 2d 790, 793, 409 N.Y.S.2d 684, 686 (Sup.
Ct. Nassau County 1978).

170. See N.Y. Civ. Prac. Law § 906(2) (McKinney 1976).
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commutation tickets. These riders are subject to the same conditions
daily and although such a class would omit infrequent riders, there
would be fewer problems with predominant common questions. Fur-
thermore, if the class action helps reform railroad service, all riders
will benefit.

A commuter class action would not pose notice problems. Since
individual notice is not required under CPLR Article 9,!™ signs could
easily be posted on all the trains and flyers distributed to passengers. A
class action probably would not plant the seed of litigation in the
commuters’ minds, since many have already brought suits!”? and oth-
ers have already recorded complaints about the substandard serv-
ice.!” The numerosity requirement is satisfied when individual claims
are so small that individual suit by class members is not economically
feasible.!™

In a class composed of commutation ticketholders, common ques-
tions would clearly predominate. First, all class members have the
same contract of carriage with the defendant. Second, no individual
inducements by the railroad exist that would create varied individual
questions of reliance. In Simon v. Cunard Line,'” the court held that
a common question existed among the passengers of a charter ship.
Since all the passengers suffered common complaints while aboard the
ship, the predominant common question requirement was whether
the passengers received the cruise they purchased.!”® The same type of
common question exists among weekday train commuters. They each
endure the same standard of performance during the daily rush hours.
These breaches of the carriage contract are the focus of the litigation;
no individual questions would predominate.!””

171. See N.Y. Civ. Prac. Law § 904(b) (McKinney 1976); accord Eisen v. Carlisle
& Jacquelin, 52 F.R.D. 253, 266 (S.D.N.Y. 1971) (“where a class consists of a large
number of claimants with relatively small individual claims, notice to individual
class members, as a legal and practical matter, becomes less important and need not
be unduly emphasized or required”).
172. See supra note 2 and accompanying text for a discussion of the suits brought
against Metro-North and the Long Island Railroad.
173. N.Y. Times, July 20, 1983, at B6, col. 5 (commuters complain about lack of
airconditioning on commuter trains and subways).
174. See Strauss, 89 Misc. 2d at 829, 394 N.Y.S.2d at 345 (citing Swanson v.
American Consumer Indus., 415 F.2d 1326, 1333 (7th Cir. 1969)).
175. 75 A.D.2d 283, 428 N.Y.S.2d 952 (1st Dep’t 1980).
176. Id. at 289, 428 N.Y.S.2d at 956.
177. See Goldman, 96 Misc. 2d at 793, 409 N.Y.S.2d at 686. The court held:
The questions of law and fact appear to be common to the class inasmuch
as the action seeks only a refund of moneys paid . . . . These questions are
the same for all members of the class and the only difference among
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In a class action by commuters against a railroad, any commutation
ticketholder would have a claim that is typical of the claims of all the
class members. In Eisen v. Carlisle & Jacquelin'™®, the Court of
Appeals for the Second Circuit held that the claim of a purchaser of an
odd lot on the New York Stock Exchange was typical of the claims of
the class consisting of odd lot traders.!™ This representative, as well as
the other class members, alleged an excessive price differential. “[A]ll
members of the class, including those who would otherwise prefer to
abide by the status quo, will be helped if the rates are found to be
excessive.”'80 Similarly, each commuter’s claim results from the same
breaches of the carriage contract: lengthy delays, cancelled trains and
equipment failures.'® There are no different contractual provisions
which pertain to various individuals.

In a class action against a railroad, one of several commuters could
serve as a representative and adequately protect the interests of the
entire class. The court would investigate the financial status of the
chosen representative to ensure that adequate notice will be given to
the class members.!®? A financially secure representative would have
the resources to assert vigorously the rights of the class members. The
representative must also have the ability to protect adequately the
class’ interests.'®® If the representative were a commutation ticket
holder, it is unlikely that the suit would be collusive or that the
representative’s interest would conflict with the interests of other class
members. '8 Since the purpose of the class action is to provide a means

individual members would be as to the specific amount paid. That differ-
ence is an insufficient reason for a holding that there is not the required
commonality of interest.
Id. Similarly, in a commuter lawsuit, the members of the class would only be seeking
a refund of all or part of the money paid. -

178. 391 F.2d 555 (2d Cir. 1968), vacated, 417 U.S. 156 (1974) (Court remanded
because Second Circuit conducted preliminary inquiry into merits of suit in order to
determine whether class could be certified). On remand, the District Court held that
the suit could be maintained as a class action. 54 F.R.D. 565, 571 (S.D.N.Y. 1972),
rev’d, 479 F.2d 1005 (2d Cir. 1973).

179. Id. at 562.

180. Id.

181. See supra note 3 and accompanying text.

182. See Stern v. Carter, 97 Misc. 2d 775, 777, 412 N.Y.S.2d 333, 335 (Sup. Ct.
Kings County 1979). “[P)laintiff . . . must clearly demonstrate that he has and will
use sufficient financial resources to fairly and adequately represent the class involved,
and that his financial resources are adequate to pursue the suit to completion . . . .”
Id.

183. Id. at 780, 412 N.Y.S.2d at 337 (“plaintiff’s knowledge and competency may
be discovered in the process of inquiring as to how much he knows about his own case
to enlighten the court in regard to his real ability to represent the class”).

184. See Eisen, 391 F.2d at 562, for a discussion of this consideration.
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of vindicating small claims, to deny class status because of the small
amount of the representative’s interest would be to ignore the spirit of
Article 9.'8 If a class action is brought against the railroads, the
attorney will have to be carefully chosen to ensure proper conduct.
The court will deny class certification if the attorney appears to act for
his own benefit.!8¢

In a commuter class action against railroads, the class action is
superior to other methods of adjudication because it is the only practi-
cal and economically feasible procedural device. There are too many
potential plaintiffs for joinder'®” and individual litigation is too expen-
sive and time consuming when compared to the nominal damages
normally awarded.!%® Federal courts have found that the class action
is the superior method of adjudication when the facts show that there
are numerous plaintiffs who have little incentive to enforce their
rights individually and would not otherwise seek recovery.!®®

2. Subdivision of Classes as an Aid to Class Certification

CPLR section 906'%° permits the court, in its discretion, to subdi-
vide the class if it finds that the class is actually composed of two or

185. See Dolgow v. Anderson, 43 F.R.D. 472, 495 (E.D.N.Y. 1968) (discussing
Federal Rule 23); accord WEINSTEIN, supra note 101, § 901.11.

186. See supra notes 153-54 and accompanying text for a discussion of the neces-
sity of the attorney’s honesty.

187. Federal Rule 19 states that a person

shall be joined as a party in the action if (1) in his absence complete relief
cannot be accorded among those already parties, or (2) he claims an
interest relating to the subject of the action and is so situated that the
disposition of the action in his absence may (i) as a practical matter impair
or impede his ability to protect that interest or (ii) leave any of the persons
already parties subject to a substantial risk of incurring double, multiple,
or otherwise inconsistent obligations by reason of his claimed interest.
Fep. R. Civ. P. 19.

188. See Guadagno v. Diamond Tours & Travel, Inc., 89 Misc. 2d 697, 698, 392
N.Y.S.2d 783, 784 (Sup. Ct. N.Y. County 1976) (“‘class action relief may well be
necessary to vindicate the rights of members of the class, whose individual claims are
otherwise too small (under $500) to warrant independent litigation . . .).

189. See, e.g., Korn v. Franchard Corp., 456 F.2d 1206, 1214 (2d Cir. 1972) (in
determining that class action was superior, Court considered dispositive finding, on
earlier motion, that plaintiff’s action would go no further without designation as
class); Dura-Bilt Corp. v. Chase Manhattan Corp., 89 F.R.D. 87, 103 (S.D.N.Y.
1981) (Federal Rule 23(b)(3) action is clearly superior when large number of mem-
bers is involved, whose claims are too small to warrant individual suits); Stavrides v.
Mellon Nat'l Bank & Trust Co., 60 F.R.D. 634, 636 (W.D. Pa. 1973) (in suits,
“where great numbers of people assert relatively small claims”, denial of class status
would decisively terminate litigation).

190. N.Y. Civ. Prac. Law § 906 (McKinney 1976)
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more subclasses with different interests.'®! This provision helps assure
that all members of the class are adequately represented when differ-
ent or conflicting interests exist and may prevent dismissal based solely
on manageability problems.!®? Subclasses may be appropriate in com-
muter class actions, if certain railway lines experience more delays
and equipment failures than others. If such a situation exists, each
subclass could present its own evidence and receive its own relief.

IV. Policy Considerations

A class action by commuters for damages against railroads for
breach of the carriage contract can meet all the prerequisitess of
CPLR Article 9. Commuters on a specific line would be too numerous
for joinder.'®® The common question of the railroad’s liability for
breaches caused by delays and equipment failures would predomi-
nate.'® Since all commuters purchase the same type of ticket and are
subject to the same conditions on the trains, the claim of the represent-
ative would be typical of the entire class’ claims.!®® A carefully se-
lected commuter representative could adequately protect the class’
interests since he would argue for improved train service and reim-
bursement for the substandard service endured.!*® Finally, the class
action device is superior to any other method of adjudication because
it allows the prospective plaintiffs a forum they would otherwise not
enjoy in which to adjudicate their claims under the substantive law.!%®

Carriers have been isolated from full common law liability arising
from delays and cancellations and equipment failures.!®® The rail-
roads must deliver the services contracted for by passengers. These
services include more than mere transportation between two loca-
tions.1% A class action would combine small individual claims and

191. Id. § 906(2).

192. See WEINSTEIN, supra note 101, § 906.03.

193. See supra notes 167-70 and accompanying text for a discussion of the first
prerequisite of the class action statute.

194. See supra notes 175-77 and accompanying text for a discussion of the second
prerequisite of the class action statute.

195. See supra notes 178-81 and accompanying text for a discussion of the third
prequisite of the class action statute.

196. See supra notes 182-84 and accompanying text for a discussion of the fourth
prerequisite of the class action.

197. See supra note 187-89 and accompanying text for a discussion of the fifth
prerequisite of the class action.

198. See supra note 7 and accompanying text for a discussion of how nominal
damages have been awarded for constant breaches of the carriage contract.

199. See supra notes 15-69 and accompanying text for a discussion of the duties of
a carrier.
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create the possibility of a substantial recovery. This aggregated claim
would encourage an attorney to litigate the suit.2®® If class action
status were denied, relief for a grievous wrong would be denied to all
members of the class and the public would suffer.

In addition to class members, the public will also benefit from class
actions against railroads. The wrongs that give rise to a class action
are public wrongs. An action in a small claims court by one individual
has no deterrent effect on the defendant railroad’s activities.?*! How-
ever, the large damage awards possible in a class action suit decrease
the likelihood that a defendant will continue its wrongful practices. 0>

Opponents of a commuter class action argue against certification
based on the ground that it would impose grievous hardships on
railroad corporations.?®® According to these opponents, if railroads are
forced to remedy their statutory violations, they will cease operations
or raise fares. It is unlikely that New York State would allow com-
muter rail service to end.?** New York commuters are dependent upon
the railroads for transportation.?*> The problems resulting from the

200. See Cannon v. Equitable Life Assurance Soc’y of the United States, 106 Misc.
2d 1060, 1069, 433 N.Y.S.2d 378, 385 (Sup. Ct. Queens County 1980), modified, 87
A.D.2d 403, 451 N.Y.S.2d 817 (2d Dep’t 1980) (contingency fee held appropriate in
class action context; “this . . . would seem to be a predictable element of any class
action brought by plaintiffs with individually small damage claims or where their
financial resources are limited™). “Substantial counsel fees may even be an acceptable
incentive to encourage forceful prosecution of cases imbued with the public interest.”
Halverson v. Convenient Food Mart, Inc., 458 F.2d 927, 931 n.5 (7th Cir. 1972)
(class action brought by grocery store owners alleging that defendant conspired with
dairy products companies to restrain and monopolize interstate trade) (citing Dolgow
v. Anderson, 43 F.R.D. 472, 494-95 (E.D.N.Y. 1968).

201. See Giummo v. Citibank, N.A., 107 Misc. 2d 895, 898, 436 N.Y.S.2d 172,
174 (Civ. Ct. N.Y. County 1981) (“prophylactic effect of the threat of class action
exposure . . . elevates. . . alawsuit . . . from the ineffective nuisance category to the
type of suit which has enough sting in it to insure that management will strive with
diligence to achieve compliance”) (citing 119 Cone. Rec. 25,419) (daily ed. July 23,
1983) (statement of Sen. Hart on Class Actions and Truth-in-Lending Act)); WEIN-
STEIN, supra note 101, § 901.06.

202. See Class Actions, 58 F.R.D. 299, 304-05 (1974)(excerpts from Symposium
before Judicial Conference of 5th Judicial Circuit) (class action allows judge to
rectify “institutional” problems; “there is no comparable deterrent to unlawful con-
duct . . .”). See also Beekman v. City of New York, 65 A.D.2d 317, 319, 411
N.Y.S.2d 620, 621 (1st Dep’'t 1979) (per curiam) (class action brings more prompt
resolution of issues in question).

203. See Berkman v. Sinclair Qil Corp., 59 F.R.D. 602, 608 (N.D. Iil. 1973)
(federal courts have denied class action status where it “would result in absurdly high
or ruinous damages, wholly unrelated to the actual harm caused by the violations™).

204. See infra note 207 and accompanying text for former Governor Carey’s view
on the importance of our. transit system.

205. N.Y. Times, Mar. 30, 1983, at B1, col. 1; Id., Mar. 20, 1983, § 22, at 2, col.
3.
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railroad strike in 1983 exemplify this.?® Furthermore, terminating
commuter service contravenes New York’s public policy to conserve
energy. As former New York Governor Carey stated, ‘““‘Our transporta-
tion system plays a pivotal role in strengthening our State’s economy
. ... In atime of energy shortages, it is essential to provide a compre-
hensive program of energy conservation . . . .”2°” However, extensive
inefficiency exists in railroad operations.2® A class action, combined
with the media publicity that might arise, could pressure the railroads
to discontinue wasteful practices and funnel their funds toward im-
proving service. The only hardship that would be imposed on rail-
roads by a class action would be the pressure to comply with statutory
standards.

A class action enforces substantive rights which, in its absence, are
meaningless because no other procedural device permits aggrieved
persons to assert them.2®® The Supreme Court has noted: “The aggre-
gation of individual claims in the context of a classwide suit is an
evolutionary response to the existence of injuries unremedied by the
regulatory action of government.”2!® Without such a procedural de-
vice, the defendant railroads have no incentive to change. Decreased
ridership might achieve the same result but riders are too dependent

206. N.Y. Times, Mar. 13, 1983, § 23, at 3, col. 1.

207. GOVERNOR’S APPROVAL MEMORANDUM ON TRANSPORTATION BoND IssUE, c.36q,
ApprovaL #78, June 28, 1979.

208. N.Y. Times, July 25, 1983, at B2, col. 6. One example of the railroad’s
inefficiency is the millions of dollars that will be saved by installing automatic fare
collectors. Id. ‘

209. See Deposit Guaranty Nat’l Bank of Jackson v. Roper, 445 U.S. 326, 338
(1980) (there has been an “increasing reliance on the ‘private attorney general’ for the
vindication of legal rights; obviously this development has been facilitated by [Fed-
eral] Rule 23”). See also N.Y.L.]J., May 2, 1972, at 4, col. 3.

The existence of class action litigation may also play a substantial role in
bringing about more efficient administrative enforcement and in inducing
legislative action.

The matter touches on the issue of the credibility of our judicial system.
Either we are committed to make reasonable efforts to provide a forum for
adjudication of disputes involving all our citizens—including . . . con-
sumers . . .—or we are not. There are those who will not ignore the irony
of courts ready to imprison a man who steals some goods in interstate
commerce while unwilling to grant a civil remedy against the corporation
which has benefited, to the extent of many millions of dollars, from
collusive, illegal pricing of its goods to the public. When the organization
of a modern society, such as ours, affords the possibility of illegal behavior
accompanied by widespread, diffuse consequences, some procedural
means must exist to remedy—or at least to deter—that conduct.

Id.
210. Deposit Guaranty Nat’l Bank of Jackson, 445 U.S. at 339.
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on railroads for transportation for this to be considered a realistic
answer.2!! Class actions often utilize the threat of expensive litigation
to compel settlement.?!*> However, they seek to vindicate the rights of
the public and save time, effort and expense.?!®

V. Conclusion

Commuter railroads continuously breach their carriage contracts
and thereby violate the common law and statutory standards of per-
formance imposed upon them. Individual litigation is not a practical
way to enforce these standards because of the small amounts awarded
commuters in actions against railroads. A more effective procedural
device is needed to remedy these violations of law. The class action is
such a device. Therefore, the narrow interpretation given CPLR Arti-
cle 9 by the courts should be broadened to conform with its legislative
purpose. New York courts should certify a commuter class action since
it fulfills the five prerequisites under CPLR Article 9. By redressing
violations of law by railroads, the class action device would achieve
individual justice and would benefit the general public.

Maura E. O’Sullivan

211. See supra note 205 and accompanying text.
212. Class Actions-Useful Tool or Engine of Destruction, 55 F.R.D. 375, 389
(1972).
The class action device can be used to coerce a settlement even without
filing suit. Most experienced defense counsel have participated in negotia-
tions toward settlement of a dispute at which counsel for the potential
plaintiff threatens to file a massive class action to intimidate the potential
defendant into a favorable settlement.
Id. at 390. Many corporations would rather settle with the representative than face
an expensive and unwieldly lawsuit. Homburger, Private Suits in the Public Interest
in the United States of America, 23 Burr. L. Rev. 343, 354 (1974) (no alternative to
settlement exists in massive common question suits).
213. See Mimnorm Realty Corp. v. Sunrise Fed. Sav. & Loan Ass'n, 83 A.D.2d
936, 938, 442 N.Y.S.2d 780, 783 (2d Dep’t 1981)(mem.) (class action certification
will serve goals of economies of time and effort, and promote uniformity of decision).



~



