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CIVlL COURT OF THE CITY OF NEW YORK
COUNTY OF BRONX: Housing Part K
L & T Index No. 2012120

1920 WALTON LLC,

Petitioner,

Present:
Hon. Norma J. Jennings

-against-

DECISION/ODER

RACQUEL RUIZ,

Respondent.
HON. NORMA J. JENNINGS:

Recitation, as required by CPLR 22 l9(A). of the papers considered in review of this motion by
respondent to dismiss the proceeding:
PAPER

Notice of Motion and affidaYits Annexed
Affinnalion in Opposition
Affinnation in Reply

MBERED

I

2
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Upon the foregoing cited papers. the decision and order on this motion is as follows:
This nonpayment proceeding was commenced in February 2020 seeking rental arrears totaling
$18,899.51 for the period August 20 18 through January 2020, at a monthly rent of $1,053.53.
T he proceeding first appeared on the court's calendar on Fchruary I 0) 2020, and was adjourned
to March 17, 2020 for respondent to obtain counsel. The proceeding was adjourned several
times due to the Covid-19 pandemic and for virtual settlement conferences. Respondent now
moves, pursuant to CPLR§321 l(a)(7). CPLR §3013. RPAPf §711(2), RPAPL §741, to dismiss

the proceeding.
Respondent moves to dismiss based upon a failure to state a cause of action. pursuant to CPLR
321 l(a)(7). CPl R §3013. RPAPL §711(2), and RPAPL §741 in that paragraph 7 of the petition
incorrect!} states the apartment is presently subject to Rent stabilization and is dul} registered
with the Division of I lousing and Community RenewaJ ("DI ICR"'). Respondent aJso moves to
dismiss. because the rent demand and petition seeks rent at $1,053.53, however. there is a
current rent reduction order \\hich freezes the rent at $1.025 15, thereb> rendering the rent
demand defective, and requiring d ismissal of the proceeding. Res pondent moves to dismiss the
proceeding because petitioner failed to serve a -'good faith" rent demand in violation ofRPAPL
§711(2). as the demand states that respondent owes $35.97 for July of2019 and $1,053.53 per

month from August 2018 through December 20 1~ w~ic~ is above the monthly rent, pursuant to
the rent reduction order, issued in July 2018 that is still tn effect.
Respondent also moves to dismiss, pursuant to CP~~ §32.l l(a)(7). ~PLR §3013. and RPAPL
§741 for failure to state a cause of action as the pet1t1on fads to provide the respondent adequate
notice of the claims against her. In this proceeding, respondent argues, paragraph 2 of the
petition states the monthly rent is $L053.53. in violation of the rent reduction order. which limits
the rent to$ L025. I 5. The petition not only improperly lists the rent but paragraph 8 of the
petition. incorporates the rent demand which is predicated on the improper rental amount of
$ l.053.53, rendering the rent demand defective, and requiring dismissal of the proceeding.
Further, paragraph 7 of the petition claims the subject premises are duly regi stered with DHCR
but arc currently not registered. The landlord's failure to properly plead the rent regulatory status
and be in compliance with the appropriate statutes and codes, respondent argues. requires
dismissal of the proceeding.
Petitioner's attorney in his affirmation in opposition, argues that respondent's motion to dismiss
must be denied because the petition states a cause of action, and the rent demand is not defective
as it gives a "good faith" approximation of the sums .. ALLEGED .. to be due, and the period for
which said sums are ALLEGEDLY due. If there is any dispute. as to the arrears. petitioner
argues, respondent may raise the defense at trial. The rent demand asserts that respondent failed
to pay her monthly rent of $1,053.53 for specific months and the total due. therefore. the rent
demand is predicated upon the rent set forth in the lease agreement executed by both parties. and
is a ..good faith" approximation of the rent owed. Petitioner argues that respondent's reliance on
the rent reduction order does not render the rent demand defective or that it was not made in
"good faith" as it seeks arrears pursuant to a valid lease. Petitioner further argues that respondent
is incorrect that it is barred from maintaining this proceeding because there is no current
registration with DHCR, but acknowledges it is limited to recover the last registered rent. In
addition, petitioner argues, due to the Covid-19 pandemic, state offices were closed and
petitioner reduced its staff, resulting in delays in registering the subject premises with DHCR.

DECISION:
On a motion to.dismiss, pursuant to CPLR §32 11 , the court must afford the pleadings a liberal
construction, accept all facts as true and determine only whether the alleged facts fit within any
cognizable legal theory. Leon v. Martinez. 84 NY2d 83 ( 1991 ). The sole criteria in a motion to
dismi ss is whether the pleading states a cause of action, and if from the four comers. factual
allegations are discerned which taken together manifest any cause of action cognizable at law.
Guggenheimer v. Ginzburg, 43NY2d 268 ( 1977). A landlord must allege in the petition that the
apartment is subject to the New York City Rent and Rehabilitation Law, Administrative Code
§26-401. The landlord must also allege that it is a member in good standing of the Rent
Stabilization Association and in compliance with the Rent Stabilization Law and Code. Failure
to make the required allegation will not deprive the court of jurisdiction, as the petition may be
amended, Birchwood Towers #2 Assoc. v. Schwartz, 98 A02d 699 (2"d Dept. 1993), however, the
need to plead the rent regulatory status and codes, and to actually be in compliance. is necessary
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for a court to order the requested relief. 251 E. 199/h Sr. Tenants Assoc v. Torres, 125 Mi sc.2d
279 (Civ.Ct. NY County 1984).
Q\.vners of rent stabilized apartments are required to file annual rent registration statements wi th
DHCR li sti ng. among other things, the name of the_ t~nant_ in each re.gulated apartment ~l_on~
with the current rent on the registration date. Admm1strat1 vc Code §26-5 17. Rent Stab1hzat1on
Code §2528.3. An owner·s fail ure to file a .. proper and time ly'' annual registr~tion statement
bars the owner from collecting '"any rent in excess of the legal regulated rent m effect on the date
of the last precedi ng registrati on statement" until such time as a proper regi stration is fil ed.
Where an owner foils to file a ·'proper and timely" registrati on. until such registration is filed. the
rent is frozen at the legal regulated rent listed in the preced ing registration statement . .!ailek v.
Abar/ J!oldings, lLC. 72AD3d 529 (1 51 Dept. 2010).
In this proceeding, respondent has annexed a DHC R rental history for the subject premises
which indi cates the last registered rent for the apartment was in 20 18 at $1,025.15. Petitioner's
counsel, in his affirmation in opposition argues due to the Covid-19 pandem ic state offices were
closed and petitioner's office staff was reduced resulting in delays in the processing of annual
rent registrations with DHCR. However, the pandemic, and closures began in March 2020. the
missing regi stration years are for 20 19 and 2020. In addition, there is no a ffidavit from anyone
from petitioner· s o ffice to attest to whether the registrations were filed or that they have been
fil ed but not processed by OHCR. Therefore, when thi s proceeding was co mmenced. the subject
premises were not registered with DHCR, and petitioner v.-as not in compliance with
Administrative Code §26-5 I 7(e) and Rem Stabilization Code §2522.8.
Further, respondent argues the rent demand is defccti Ye because. petitioner was not properly
registered and seeks rent above the amount of the rent set by the rent reduction order. Where
DHCR determined that an owner has failed to maintain services, such owner shall not be entitled
to a rent restorati on until he or she has made application and DHCR issues an order restoring the
rent. RSC §2523 .4(a)(l) ~ Atsiki Really LLC v. Munoz, 48 Misc.3d 33J5 (Appt. Term 1si Dept.
2015). The calculation of rent due must take into account the rent reduction order. Ma ff er of
Cinron v. Calogero, I 5 N Y3d 347 (20 I 0). Here, the rent reduction order fro ze the rent at ·
$1 ,025.1 5. It is undisputed that the rent reduction order, despite petitioner's attempts to have it
restored, has not been restored and the rent continues to be frozen at $1 ,025. 15. Despite the rent
reduction petitioner commenced a nonpayment proceeding against respondent seeking a monthly
rent of $1,053.53, based upon a signed lease between the parties. The renewal lease was
executed by the parties. however, it does not negate the rent reduction order which froze the rent
at $1 ,025.15 . The rent demand seeks the higher amount, and petit ioner is aware that there is a
rent reduction order which barred petitioner from collecting rent in excess of the reduced rent of
$1,025.15 until DHCR restores the rent to the higher amount. As petitioner sought and
demanded rent at the higher rental amount, the rent demand was made in the absence of good
faith, and is therefore, defective. A defective rent demand cannot be amended and req uires
dismissal of the proceeding. ChinatownApts. Jnc.v. Chu Cho Lam, 52 NY2d 786 (1980).
Accordingly, respondent' s motion to dismiss the proceeding is granted, and the proceeding is
dismissed without prejudice, to petitioner's claims to the reduced rent.
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This constitutes the decision and order of thi s court. The court wi ll emai l a copy of this deci sion
to both sides.
Dated: Decembe r 24, 2020
Bronx. New York

.. ·t

Pet itioner' s Attorney:
Todd Rothenberg, Esq.
271 North Avenue, Suite 115
New Roche lle, New York 10801-5109
Respondent 's Attorney:
A lana Murphy, Esq.
Mobilization for Justice, Inc.
424 East 147'h Street, 3rd Floor
Bronx, New York 10455
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