




SOLID WASTE

improves the natural resources and environment of the state and
ensures that the health, safety and welfare of the people of Connecti-
cut are safeguarded and enhanced. 97

The third approach taken by state governments in establishing
uniform disposal systems is the creation of a separate entity for the
exclusive control of solid waste. 8 For example, the Delaware Solid
Waste Authority Act 9 provides for a "[p]ublic instrumentality of the
State established and created for the performance of an essential
public and governmental function . . . known as the Delaware Solid
Waste Authority."' 00  The functions of the Authority include the
planning, designing, financing, construction, ownership, manage-
ment, and operaton of solid waste disposal and resource recovery
facilities. 101

B. Preemption

It is well established that a state may enact legislation, in the
exercise of its police power, affecting interstate commerce as long as
the federal government has not taken preemptive action.10 2  State
action may be held an invalid interference with federal legislation
either because it is in actual conflict with the operation of a federal
program or because it affects an area that Congress has validly re-

97. Id.
98. State solid waste laws authorizing a separate entity with exclusive control over

the field of solid waste include: California: CAL. GOV'T CODE §§ 66700-66796.83
(West Supp. 1966-80) (Solid Waste Management Board); Delaware: DEL. CODE ANN.

tit. 7, §§ 6401-6426 (Supp. 1980) (Delaware Solid Waste Authority Act); District of
Columbia: D.C. CODE ANN. §§ 6-501 to 6-511 (1973 Supp. 1977) (Commissioners of
the District of Columbia); Idaho: IDAHO CODE §§ 31-4401 to 31-4410 (Supp. 1981)
(Board of County Commissioners); Kansas: KAN. STAT. ANN. §§ 65-3401 to 3419
(1980) (Department of Health and Environment); Montana: MONT. ADMIN. CODE §§
16-2.14 (2)-S14100 (1974) (Department of Health and Environmental Sciences); New
Jersey: N.J. STAT. ANN. §§ 48:13A-1 to -13 (1978) (Board of Public Utility Commis-
sion); New Mexico: N.M. STAT. ANN. §§ 3-48-1 to 3-48-7 (1981) (Municipalities), §§
4-56-1 to 4-56-3 (1981) (Board of County Commissioners); North Carolina: N.C.
GEN. STAT. §§ 130-166.16 to 166.21F. (1974 & Supp. 1979) (Department of Human
Resources); Rhode Island: R.I. GEN. LAWS §§ 19-1 to 19-29 (1979 & Supp. 1980)
(R.I. Solid Waste Management Corp.); South Carolina: S.C. CODE §§ 44-67-10 to
44-67-130 (Supp. 1979) (Department of Health & Environmental Control); West
Virginia: W. VA. CODE §§ 7-1-3e to 3f (1976); §§ 7-16-1 to 7-16-8 (Supp. 1981)
(County Solid Waste Authorities).

99. DEL. CODE ANN. tit. 7, §§ 6401-6426 (Supp. 1980).
100. Id. § 6403.
101. Id. § 6404.
102. Malone v. White Motor Corp., 435 U.S. 497, 504 (1978); Jones v. Rath

Packing Co., 430 U.S. 519, 525 (1977), rehearing denied, 431 U.S. 925 (1977). See
also B. SCHWARTZ, CONSTITUTIONAL LAW 142-43 (2d ed. 1979).
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served to the federal government. 0 3 The Supreme Court pronounced
that a state is precluded or preempted from acting only where either
the nature of the subject matter or an explicit declaration of congres-
sional design indicates that state action is precluded.0 4 The enact-
ment of state statutes regulating the disposal of solid waste affects
interstate commerce; therefore, courts are forced to consider the doc-
trine of preemption.1 0 5

1. Federal

The view expressed by Congress in the RCRA that solid waste
disposal is a national problem 10 has not been extended to include the
preemption of state statutes. 107 The issue of federal preemption was
first discussed in a series of state and federal decisions regarding the
power of the State of New Jersey to prohibit the disposal of all solid
waste originating outside the state. 108 An action in the New Jersey
state courts challenged the constitutionality of this statute'0 9 as a
violation of the commerce clause." 0 The New Jersey Supreme Court
ultimately held that the statute was not preempted by the Solid Waste
Disposal Act of 1965"' and was not a violation of the commerce
clause." 2 The United States Supreme Court noted probable jurisdic-
tion" 3 and the decision was appealed. 1 4  However, the RCRA,
which expanded the role of the federal government in solid waste
disposal, had become law prior to the Court's consideration of the
merits." 5 The Supreme Court vacated the state's decision and re-

103. L. TIBE, AMECAN CONSTITUTIONAL LAw 377 (1st reprint 1978).
104. Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142 (1963).
105. City of Philadelphia v. New Jersey, 437 U.S. 617, 619-21 (1978).
106. 42 U.S.C. § 6901(a)(4) (Supp. III 1979).
107. City of Philadelphia v. New Jersey, 437 U.S. 617, 620 (1978).
108. Hackensack Meadowlands Dev. Comm'n v. Municipal Sanitary Landfill

Auth., 127 N.J. Super. 160, 316 A.2d 711 (Super. Ct. Ch. Div. 1974), rev'd, 68 N.J.
451, 348 A.2d 505 (1975), vacated sub nom. City of Philadelphia v. New Jersey, 430
U.S. 141 (1977), modified, 73 N.J. 562, 376 A.2d 888 (1977), rev'd, 437 U.S. 617
(1978).

109. Waste Control Act, N.J. STAT. ANN. §§ 13:11-1 to 10 (West 1979).
110. Hackensack Meadowlands Dev. Comm'n v. Municipal Sanitary Landfill

Auth., 127 N.J. Super. 160, 316 A.2d 711 (Super. Ct. Ch. Div. 1974), rev'd, 68 N.J.
451, 348 A.2d 505 (1975).

111. Pub. L. No. 89-272, tit. II, 79 Stat. 997 (1965) (current version at 42 U.S.C.
§§ 6901-87 (1976)).

112. Hackensack Meadowlands Dev. Comm'n v. Municipal Sanitary Landfill
Auth., 68 N.J. 451, 348 A.2d 505 (1975).

113. City of Philadelphia v. New Jersey, 425 U.S. 910 (1976).
114. City of Philadelphia v. New Jersey, 430 U.S. 141 (1977).
115. The Resource Conservation and Recovery Act of 1976, 42 U.S.C. §§ 6901-87

(1976).
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manded the case to the state courts on the issue of preemption in light
of the recent enactment of the RCRA. 1" 6  On remand," 7 the New
Jersey Supreme Court held that the state statute banning the disposal
of out-of-state waste was consistent with the federal program and was
not preempted. 18 In addition, the court reaffirmed its prior holding
that the New Jersey statute was not a violation of the commerce
clause."11

The plaintiffs appealed to the United States Supreme Court for a
stay of this judgment 120 and the Court noted probable jurisdiction. 121

In City of Philadelphia v. New Jersey, 122 the Court agreed with the
New Jersey court and held that the state law was not preempted by
the RCRA. 2 3 The Court determined that Congress did not have a
clear and manifest purpose to preempt the states in the regulation of
solid waste.124 In so ruling, how ever, the Court held that the statute
was unconstitutional because it banned the disposal of out-of-state
wastes. 125

2. State

The doctrine of preemption includes the notion that a state's legisla-
tive or administrative authority may override municipal regulation. 12

A few states have taken an active role in solid waste disposal. 27

116. City of Philadelphia v. New Jersey, 430 U.S. 141, 143 (1977).
117. City of Philadelphia v. New Jersey, 73 N.J. 562, 376 A.2d 888 (1977).
118. Id. at 574, 376 A.2d at 894.
119. Id.
120. City of Philadelphia v. New Jersey, 434 U.S. 964 (1977).
121. Id.
122. 437 U.S. 617 (1978).
123. Id. at 620.
124. Id. at 620-21 n.4. See H.R. REP. No. 94-1491, 94TH CONG., 2D Sess. 3,10

reprinted in [1976] U.S. CODE CONG. & AD. NEWS 6271. It was the Committee's
intention that "federal assistance should be an incentive for state and local authorities
to act to solve the discarded materials problem."

125. 437 U.S. 617, 629 (1978).
126. See County of Cook v. John Sexton Contractors Co., 75 Ill. 2d 494, 389

N.E.2d 553 (1979); City of Des Plaines v. Chicago & N.W. Ry. Co., 65 Ill. 2d 1, 357
N.E.2d 433 (1976); Metropolitan Sanitary Dist. v. City of Des Plaines, 63 Ill. 2d 256,
347 N.E.2d 716 (1976); Carlson v. Village of Worth, 62 Ill. 2d 406, 343 N.E.2d 493
(1975); City of Chicago v. Pollution Control Bd., 59 Il. 2d 484, 332 N.E.2d 11
(1974); O'Connor v. City of Rockford, 52 Ill. 2d 360, 288 N.E.2d 432 (1972);
Southern Ocean Landfill, Inc. v. Mayor and Council of Ocean, 64 N.J. 190, 314
A.2d 65 (1974); Ringlieb v. Parsippany-Troy Hills, 59 N.J. 348, 283 A.2d 97 (1971);
Town of Glocester v. R.I. Solid Waste Management Corp., - R.I. -, 390 A.2d
348 (1978).

127. See, e.g., Illinois: ILL. REV. STAT. ch. 1111/2, §§ 1001-1051 (1977) (The
Illinois Environmental Protection Act); New Jersey: N.J. STAT. ANN. §§ 13:1E-1 to
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Within these states, therefore, it has been necessary for the courts to
determine whether state and municipal refuse disposal regulations
operate concurrently or whether the municipal regulations are pre-
empted.

The Illinois Environmental Protection Act of 1970128 was enacted to
provide for a statewide program of environmental regulation specifi-
cally designed to address the problems of solid waste treatment and
disposal.129 Pursuant to the Illinois Constitution of 1970,130 many
municipalities and counties were home rule units with broad regula-
tory powers. 131 There was some question as to the regulatory powers
of non-home rule units. 132 As a result, the Illinois Supreme Court
heard several cases involving the issue of whether the Environmental
Protection Act preempted both home rule and non-home rule environ-
mental regulation. 133

In O'Connor v. City of Rockford,134 the court held that a non-home
rule county cannot require a city, in its operation of a landfill, to
comply with a county ordinance because the Act was intended to
override local regulation. 135 When a non-home rule municipality
sought to require an operator of a proposed landfill to comply with its
environmental protection ordinance, the court followed the legislative
policies of the Act and the rationale of O'Connor and held that the Act
preempted local regulation. 136

The Supreme Court of Illinois also ruled on the authority of home
rule units. When the Environmental Protection Agency filed a com-
plaint against a home rule city for operating a landfill without an
agency permit, the court upheld the city's issuance of a permit
through its own environmental agency and declared that state and
local governments can legislate concurrently on environmental is-
sues. 137  In a subsequent decision, a home rule municipality at-

13:1E-48 (West 1979) (The New Jersey Solid Waste Management Act), §§ 48:13A-1
to 12 (West 1979) (The Solid Waste Utility Control Act of 1970); Rhode Island: R.I.
GEN. LAWS §§ 19-4 to 19-29 (1979 & Supp. 1980).

128. ILL. REV. STAT. ch. 1111/2, §§ 1001-1051 (1977).
129. ILL. REV. STAT. ch. 111/2, §§ 1020-1022(a)(ii) (1977).
130. ILL. CONST. art. VII § 6(a).
131. Id. "[A] home rule unit may exercise any power and perform any function

pertaining to its government and affairs including, but not limited to, the power to
regulate for the protection of the public health, safety, morals and welfare .. "

132. Carlson v. Village of Worth, 62 Ill. 2d 406, 343 N.E.2d 493 (1975);
O'Connor v. City of Rockford, 52 Ill. 2d 360, 288 N.E.2d 432 (1972).

133. See cases cited in note 126 supra.
134. 52 Ill. 2d 360, 288 N.E.2d 432 (1972).
135. Id. at 367, 288 N.E.2d at 436.
136. Carlson v. Village of Worth, 62 Ill. 2d 406, 408, 343 N.E.2d 493, 495 (1975).
137. City of Chicago v. Pollution Control Bd., 59 Ill. 2d 484, 489, 322 N.E.2d 11,

14-15 (1974).
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tempted to apply its city health ordinance to a regional sewage treat-
ment plant.' 38  The court ruled that the application of the city's
ordinance to the plant was not within the constitutional grant of home
rule powers,' 3 noting that local regulation interferes with the greater
interest of the regional district. 140

In County of Cook v. John Sexton Contractors Co. ,'14 the Illinois
Supreme Court resolved the apparent discrepancy between home rule
decisions 42 and affirmed its position as to the regulation of non-home
rule units. 43 A home rule county sought to enjoin the private owner
of a sanitary landfill from further development and operation of the
landfill until it complied with the county's zoning laws.'44 The court
determined that the county had the authority to impose zoning re-
strictions.' 45 It also found that the Pollution Control Board, which is
empowered to review the Environmental Protection Agency's decision
in the granting of permits, had the power to adopt regulations for the
location of landfills, but not to designate the actual site. 146 Thus, the
court held that these "distinct but concurrent powers"' 47 must be
exercised cooperatively to accomplish the public policy of the Envi-
ronmental Protection Act.' 48 A home rule unit in Illinois, therefore,
may legislate concurrently with the state on solid waste disposal as
long as it conforms with the minimum standards established by the
Act. 149  As to non-home rule units, however, the court decided that
the Environmental Protection Act preempts municipal regulation. 50

Rhode Island, in 1974, enacted legislation which preempted the
regulation of solid waste collection and disposal by local municipali-
ties. 15' The Rhode Island Supreme Court had to determine whether a

138. Metropolitan Sanitary Dist. v. City of Des Plaines, 63 Ill. 2d 256, 347 N.E.2d
716 (1976).

139. Id. at 261, 347 N.E.2d at 719.
140. Id.
141. 75 Ill. 2d 494, 389 N.E.2d 553 (1979).
142. See notes 137-40 supra and accompanying text.
143. See notes 134-36 supra and accompanying text.
144. County of Cook v. John Sexton Contractors Co., 75 Ill. 2d 494, 389 N.E.2d

553 (1979).
145. Id. at 511, 389 N.E.2d at 558.
146. Id. at 516, 389 N.E.2d at 560.
147. Id. at 516-17, 389 N.E.2d at 561.
148. Id.
149. Id. at 514, 389 N.E.2d at 559-60, citing City of Chicago v. Pollution Control

Bd., 59 Ill. 2d 484, 322 N.E.2d 11 (1974).
150. Id. at 515, 389 N.E.2d at 560, citing O'Connor v. City of Rockford, 52 Ill. 2d

360, 388 N.E.2d 432 (1972) and Carlson v. Village of Worth, 62 Ill. 2d 406, 343
N.E.2d 493 (1975).

151. The Rhode Island Solid Waste Management Corporation Act of 1974, R.I.
GEN. LAWS §§ 19-1 to 19-29 (1979 & Supp. 1980).
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town ordinance banning the importation of solid wastes not originat-
ing within the town was preempted by the Rhode Island Solid Waste
Management Corporation Act.1 52 The court examined the legislative
intent and found that it had enacted the statute because of the ineffi-
cient practices and management techniques of municipalities. 153 The
court declared that the legislature intended "disposal of solid waste to
be handled on a statewide basis with control centralized in the Corpo-
ration."15 4 Therefore, the court held that the Act preempted munici-
pal regulation of solid waste collection and disposal. 155

In 1970, New Jersey adopted two statutes1 56 which make the state
solid waste industry a public utility 157 and require the development
and formulation of statewide, regional, county, and inter-county
plans for solid waste management. 58  Owners and operators of a
private sanitary landfill sought a determination that the legislature
had preempted a township ordinance regulating the operation of
landfills. 159 The New Jersey Supreme Court held that with these acts
the legislature intended to uniformly regulate the field of solid waste
collection, disposal and management. 0 The court stated:

[i]f each municipality in the state could place and restrict in a
manner similar to . . . the ordinance passed by the Parsippany-
Troy Hills, . . . the conflicting ordinances and requirements of the
separate municipalities would bring to a complete halt the sanitary
landfill operations in this state, the refuse disposal business, all to
the detriment of the general health of the general public.'

152. Town of Glocester v. Rhode Island Solid Waste Management Corp., - R.I.
__, 390 A.2d 348 (1978).

153. Id. at -, 390 A.2d at 349.
154. id.
155. Id.
156. The Solid Waste Management Act, N.J. STAT. ANN. §§ 13:1E-1-48 (West

1979), and the Solid Waste Utility Control Act, N.J. STAT. ANN. §§ 48:13A-1-12
(West Cum. Supp. 1978).

157. Id. § 13:1E-27.
158. N.J. STAT. ANN. §§ 13:1E-2. Both statutes do not mention the legislative

concern below inter-county level except that they are enforceable on a local level. Id.
§ 13:1E-9; N.J. STAT. ANN. §§ 48:13A-1-12. In 1971 the supplement to the Solid
Waste Management Act provided that local governments may adopt health or envi-
ronmental protection ordinances or regulations "more stringent" than the Act. N.J.
STAT. ANN. § 13:1E-17 (1971).

159. Ringlieb v. Township of Parsippany-Troy Hills, 59 N.J. 348, 351, 283 A.2d
97, 99 (1971).

160. Id. at 353, 283 A.2d at 100.
161. Id. at 352, 283 A.2d at 100.

[Vol. X



SOLID WASTE

Thus, the court concluded that the town cannot provide additional
protection with an ordinance which imposes penalties or requires the
same procedures as those of the state.16 2

In 1971, the New Jersey legislature added a supplement to the Solid
Waste Management Act which provided that local governments may
adopt health or environmental protection ordinances or regulations
"more stringent than this Act." 16 3 The New Jersey Supreme Court
declared that it was the legislative intent to give local governments
authority to regulate the technical operation of waste disposal facili-
ties.16 4 The town's ordinance, however, attempted to assume com-
plete control over landfill operations.' 5 Hence, the court held that
the town's ordinance was invalid because it was inconsistent with the
concept of regionalization of waste disposal facilities. 166

IV. The Constitutionality of Waste Disposal Bans and Restrictions

Solid waste disposal is a necessary but unwanted governmental
function. In order to protect parochial interests, various state and
municipal governments have banned the disposal of waste originating
outside their territorial boundaries. 16 7 These bans, although based on
a purported desire to protect public health and the environment, were
constitutionally challenged by operators of private sanitary land-
fills. 168

A. State

In 1972, New Jersey enacted a Waste Control Act' 69 which prohib-
ited the disposal of all wastes generated out of state in order'to protect
public health, safety and welfare. 170 The Supreme Court held this
Act violative of the commerce clause in City of Philadelphia v. New
Jersey.'17  The Court determined that waste is commerce and that

162. Id. at 354, 283 A.2d at 101.
163. N.J. STAT. ANN. § 13:1E-17 (1971).
164. Southern Ocean Landfill, Inc. v. Mayor and Council of Ocean, 64 N.J. 190,

195, 314 A.2d 65, 66 (1974).
165. Id. at 192, 314 A.2d at 66.
166. Id. at 195, 314 A.2d at 67.
167. See notes 169-238 infra and accompanying text.
168. See City of Philadelphia v. New Jersey, 437 U.S. 617, 625 (1978); Dutchess

Sanitation Serv., Inc. v. Town of Plattekill, 51 N.Y.2d 670, 677, 417 N.E.2d 74, 78,
435 N.Y.S.2d 962, 966 (1980); Impermissible Isolation, supra note 13, at 343.

169. N.J. STAT. ANN. §§ 13:1E-1 to 13:1E-48 (West 1979).
170. N.J. STAT. ANN. § 13:11-9-10 (West 1979). The Act included a legislative

finding that the state's environment was threatened by the treatment and disposal of
waste which originated out of state. Id. § 13:11-9.

171. 437 U.S. 617 (1978).
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"all objects of interstate trade merit Commerce Clause protection;
none is excluded by definition at the outset. ' 172 The New Jersey
statute was struck down because it discriminated against waste, an
article of commerce, on the basis of origin. 173  The Court found that
the Waste Control Act imposed the burden of conserving New Jersey's
landfills on other states and was an attempt by the state to isolate itself
from "a problem common to many by erecting a barrier against the
movement of interstate trade." 174

The Court also expressed a fear that New York and Pennsylvania
would enact retaliatory statutes banning the disposal of extraterritor-
ial solid waste if the New Jersey statute was upheld.'7 5  In fact,
Pennsylvania enacted a retaliatory statute in 1977 while the City of
Philadelphia decision was pending. 7  The Court's decision had been
written prior to the enactment of the statute, however, and it was
never challenged.

The purpose of the commerce clause is to establish a national
economic unit. 77 Retaliatory statutes have been held to frustrate this

172. Id. at 622. In City of Philadelphia v. New Jersey, the Court examined the
lower court's analysis of whether the interstate movement of solid waste is "com-
merce." See Hackensack Meadowlands Dev. Comm'n v. Municipal Sanitary Landfill
Auth., 127 N.J. Super. 160, 170, 316 A.2d 711, 719 (Super. Ct. Ch. Div. 1974),
rev'd, 68 N.J. 451, 468, 348 A.2d 505, 514 (1975), vacated sub nom. City of
Philadelphia v. New Jersey, 430 U.S. 141 (1977), modified, 73 N.J. 562, 376 A.2d
888 (1977), rev'd, 437 U.S. 617 (1978). The lower court held that garbage was a
legitimate subject of interstate commerce because refuse has a market value for
recycling and other purposes. The New Jersey Supreme Court found that the banned
wastes were those which could not be put into effective use and, therefore, these
wastes were not commerce at all. The Supreme Court rejected the New Jersey court's
suggestion that the banning of valueless out-of-state wastes implicates no constitu-
tional protection. See also United States v. Pennsylvania Refuse Removal Ass'n, 24:2
F. Supp. 794 (E.D. Pa. 1965), aff'd, 357 F.2d 806 (3d Cir. 1966), cert. denied, 384
U.S. 961 (1966), where the Third Circuit held that the business of collecting and
disposing of refuse constituted interstate commerce. Although the court dealt with a
violation of the Sherman Antitrust Act, a finding that disposal services are commerce
also determines that the industry's activities are interstate commerce for the purpose
of the commerce clause. 357 F.2d at 808.

173. 437 U.S. 617, 626-27 (1978).
174. Id. at 628. The Court stated that it did not matter that the ultimate aim of

the New Jersey statute was to reduce waste disposal costs or to save remaining open
lands from pollution since the Court assumed that New Jersey had the right to protect
its taxpayers' money as well as their environment. Furthermore, it declared that New
Jersey could have pursued those ends by slowing the flow of all the waste into New
Jersey's remaining landfills. Id. at 626-28.

175. Id. at 629.
176. 35 PA. CONS. STAT. ANN. § 6007 (f.l) (Purdon 1977).
177. See H.P. Hood & Sons, Inc. v. DuMond, 336 U.S. 525 (1949); Baldwin v.

G.A.F. Seelig, 294 U.S. 511 (1935).
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goal.178  If one state has the power to exclude solid waste from final
disposition within its borders all states have that power, and the effect
would be to halt commerce at state lines.7 9 In addition, the threat of
economic isolation may not be used as a weapon to force other states
into reciprocal agreements. 180

The Tenth Circuit, in Hardage v. Atkins,' 8' invalidated the Okla-
homa Controlled Industrial Waste Disposal Act 8 2 because it con-
tained a reciprocity clause. The Oklahoma statute forbade the receipt
and disposal of controlled industrial wastes into the state unless the
state of origin had enacted: (1) "substantially similar standards for
controlled industrial waste disposal as Oklahoma; and (2) had entered
into a reciprocity agreement with the State of Oklahoma." 8 3 Plain-
tiff challenged the reciprocity clause of the Act because another state,
a potential customer of plaintiff, did not have a reciprocal agreement
with Oklahoma.8 4 The Tenth Circuit concluded that the Oklahoma
statute violated the commerce clause because the shipment of out of
state industrial waste into Oklahoma was prohibited unless the state
of origin had a reciprocal agreement.185

In a related decision the Tenth Circuit considered whether the
entire Oklahoma statute or only the clause relating to reciprocity
agreements was unconstitutional. 8 6 The court held the entire statute
to be unconstitutional because the substantially similar standards pro-
vision, in effect, imposed an economic embargo on industrial waste. 187

As a result of the determination that state exclusionary statutes
barring solid waste disposal violate the commerce clause, all such
statutes are unconstitutional. Despite this fact, not all state exclusion-
ary statutes have been challenged or repealed. 88  A few remain in

178. See McLeod v. J.E. Dilworth Co., 322 U.S. 327 (1944); Oklahoma v. Kansas
Natural Gas Co., 221 U.S. 229 (1911).

179. Oklahoma v. Kansas Natural Gas Co., 221 U.S. 229, 255 (1911).
180. A&P Tea Co. v. Cottrell, 424 U.S. 366 (1976).
181. 582 F.2d 1264 (10th Cir. 1978), aff'd, 619 F.2d 871 (10th Cir. 1980).
182. OKLA. STAT ANN. tit. 63, §§ 2751-2765 (West 1978).
183. Id. § 2764.
184. Hardage v. Atkins, 582 F.2d 1264, 1265 (10th Cir. 1978).
185. Id. at 1266-67.
186. Hardage v. Atkins, 619 F.2d 871 (10th Cir. 1980).
187. Id. at 873-74.
188. The states with exclusionary statutes are Delaware: DEL. CODE tit. 16, § 1701

(Supp. 1976); Illinois: ILL. ANN. STAT. ch. 1111/2, § 1021 (Smith-Hurd 1977); Louisi-
ana: LA. REV. STAT. ANN. § 40:1299.36 (West Supp. 1977) (repealed 1979 La. Acts
No. 449, § 5); Maine: ME. REV. STAT. tit. 17, § 2253 (Supp. 1976); Massachusetts:
MASS. GEN. LAWS ANN. ch. 270 § 17A (West Supp. 1977) (repealed 1979); New
Hampshire: N.H. REV. STAT. ANN. § 147:30-f (Supp. 1973); New Jersey: N.J. STAT.
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effect, but should these statutes be challenged, it is doubtful they will
be upheld.189

B. Municipal

Whereas states have enacted legislation to prevent state regulation
of waste disposal, municipalities have erected barriers against both
intrastate and interstate importation of solid waste. 90 Municipal
bans, like state exclusionary statutes, prevent the realization of an
effective means of solid waste disposal. They have been challenged as
a violation of the commerce clause' 9' and also as an illegitimate
exercise of the police power. 192

ANN. § 13:11 9-1110 (West Supp. 1976); Oklahoma: OKLA. STAT. ANN. tit. 63, §§
2751-65 (West Supp. 1980); Pennsylvania: 35 PA. CONS. STAT. ANN. § 6007 (f.1)
(Purdon 1977); Rhode Island: R.I. GEN. LAWS 19-7 (Supp. 1976); and Vermont: VT.

STAT. ANN. tit. 24 § 2204 (1975) (repealed 1979 Vt. Acts No. 47, § 1(1)). These
statutes fall into four categories which are not mutually exclusive. The first category
is those statutes which have a valid state objective in preserving health. Examples of
these are the Illinois statute which subjects waste entering the state to the same
handling requirements that apply to internal waste, and Louisiana's statute which
directs a ban against industrial waste if it is reasonably foreseeable that it will
endanger public health. The second category includes those statutes which seek to
exclude all waste except for any materials that may be used for the production of new
commodities or recycling. States with such statutes include Maine, New Hampshire
and Massachusetts. The third category of state exclusionary statutes are those in
which the legislatures vest in an administrative body the ultimate decision to bar
waste. For example, Delaware requires a permit from the Board of Health before
any refuse may be brought into the state. Before it was found unconstitutional, New
Jersey imposed an absolute prohibition until the commissioner determined such
action can be permitted without endangering the public health. Before it was found
unconstitutional, Oklahoma's statute prohibited the shipment of controlled industrial
waste into Oklahoma unless the state of origin had standards for the disposal of
industrial waste which were substantially similar to those of Oklahoma and the state
of origin had entered into a reciprocity agreement with Oklahoma. The determina-
tion of whether the state of origin's statute had substantially similar standards was to
be made by the Director of Controlled Industrial Waste Management and all reci-
procity agreements had to be approved by the Governor of Oklahoma. The last
category of state exclusionary statutes are those unrelated to effecting a valid state
objective. Examples of these state exclusionary statutes are found in Pennsylvania,
Rhode Island and Vermont. Pennsylvania's statute is a retaliatory embargo against
states having exclusionary statutes. Rhode Island and Vermont have absolute em-
bargos.

189. The state exclusionary statutes that are still in effect include: Delaware: DEL.
CODE tit. 16, § 1701 (Supp. 1976); Illinois: ILL. ANN. STAT. ch. 111/2 § 1021
(Smith-Hurd 1977); Maine: ME. REV. STAT. tit. 17, § 2253 (Supp. 1976); New
Hampshire: N.H. REV. STAT. ANN. § 147:30f (1981); Pennsylvania: 35 PA. CONS.
STAT. ANN. § 6007 (f.l) (Purdon 1977); Rhode Island: R.I. GEN. LAWS § 19-7 (Supp.
1980).

190. See notes 193-238 infra and accompanying text.
191. See notes 193-211 infra and accompanying text.
192. See notes 212-238 infra and accompanying text.
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1. Commerce Clause

The Rhode Island Solid Waste Management Corporation chal-
lenged a municipality's anti-importation ordinance which banned the
disposal of out of town waste within its boundaries in Town of Gloces-
ter v. Rhode Island Solid Waste Management Corp.193 The Rhode
Island Supreme Court did not reach the constitutional issue because it
determined that the state had preempted municipal regulation of solid
waste disposal. 94 Thus, the town's ordinance was repugnant to the
state's policy of the statewide management of solid waste. 95 In
Dutchess Sanitation Service, Inc. v. Town of Plattekill,196 the ordi-
nance of a New York municipality which prohibited any waste origi-
nating out of town from disposal within its territorial limits was
challenged by the owner and operator of a sanitary landfill located
within the town. 197  The plaintiff sought to vacate that part of the
injunction which prevented the disposal of refuse originating out of
state. 98 The New York Court of Appeals held, citing City of Philadel-
phia, that the town's ordinance violated the commerce clause because
the town was regulating refuse solely on the basis of its origin.9 9 A
town ordinance disallowing the acceptance of refuse originating out of
town for final disposal in the town 200 was declared constitutional by
the New York Court of Appeals, however, in Monroe-Livingston
Sanitary Landfill, Inc. v. Town of Caledonia.20 1 The court found that

193. - R.I. -, 390 A.2d at 348 (1978).
194. Id. at -, 390 A.2d at 349.
195. Id.
196. 51 N.Y.2d 670, 417 N.E.2d 74, 435 N.Y.S.2d 962 (1980).
197. Id. at 672, 417 N.E.2d at 76, 435 N.Y.S.2d at 962, 963. The Plattekill Town

Ordinance Regulating Garbage, Rubbish and Other Articles read in part: "No li-
censee shall collect any garbage, rubbish and waste materials of any kind which
originate outside the bounds of the Town of Plattekill in the Town of Plattekill
dumping area or any other property, public or private in the Town of Plattekill."

198. In Town of Plattekill v. Dutchess Sanitation Inc., 56 A.D.2d 150, 391
N.Y.S.2d 750 (3d Dept. 1977), the court granted a permanent injunction against
Dutchess.

199. 51 N.Y.2d 670, 677, 417 N.E.2d 74, 78, 435 N.Y.S.2d 962, 966 (1980). In the
final footnote of the court's decision it was noted that three judges of the court would
have held the ordinance invalid "not only in effect, but facially as well." Id. at 678
n.3, 417 N.E.2d at 78 n.3, 435 N.Y.S.2d at 966 n.3.

200. Monroe-Livingston Sanitary Landfill, Inc. v. Town of Caledonia, 51 N.Y.2d
679, 682-83, 417 N.E.2d 78, 79, 435 N.Y.S.2d 966, 967 (1980). Town of Caledonia
enacted its Sanitary Landfill Ordinance on July 17, 1976. The ordinance provided:
"Refuse generated outside of the Town of Caledonia, New York will not be accepted
at facilities licensed by the Town of Caledonia unless authorized by the Town Board
and consistent with the regional comprehensive plan as it relates to solid waste
management."

201. Id. at 685, 417 N.E.2d at 81, 435 N.Y.S.2d at 68-69.
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the ordinance did not discriminate against interstate refuse, but in-
stead excluded all out of town refuse. 20 2

The dissenting opinion by Judge Fuchsberg noted that the town
ordinance facially discriminated against interstate commerce. 20 3 The
dissent found the ordinance to be a direct prohibition against inter-
state commerce because it prevented a private landfill company from
contracting with out-of-state carting companies or with intrastate
companies and municipalities which engaged in interstate com-
merce. 20 4 The operation of the town disposal facility was not subject
to the ordinance. 20 - Therefore, the ordinance discriminated against
private facilities. 206

Judge Fuchsberg also pointed out the majority's confusion with the
meaning of "out of town." 20 7 In Dutchess, the ordinance prohibiting
"out of town" refuse, which included refuse that originated "out of
state," was held unconstitutional because the town discriminated
against refuse on the basis of origin. 20 8 In Monroe-Livingston, the
ordinance also discriminated against "out of town" waste, but this
was held to be valid because the court interpreted the term to include
refuse which originated only within the state. 20 9 Both ordinances on
their face, and in their effect, discriminated against solid waste on the
basis of origin. Therefore, Judge Fuchsberg argued that both ordi-
nances should have been held unconstitutional. 210

[E]xperience teaches that parochial protectionist measures, fueled
by an understandable but impermissible purpose to conserve the
landfill site for the townspeople alone, are almost sure to spawn
reciprocal exclusionary acts, which in totality would soon consti-
tute a serious impediment to the free flow of interstate com-
merce. 

2 1

202. Id. at 684, 417 N.E.2d at 80, 435 N.Y.S.2d at 968.
203. Id. at 685, 417 N.E.2d at 81, 435 N.Y.S.2d at 969 (Fuchsberg, J., dissenting).
204. Id. at 686, 417 N.E.2d at 82, 435 N.Y.S.2d at 969-70 (Fuchsberg, J., dissent-

ing).
205. Id. at 686, 417 N.E.2d at 81, 435 N.Y.S.2d at 969 (Fuchsberg, J., dissenting).
206. Id. at 688, 417 N.E.2d at 83, 435 N.Y.S.2d at 971 (Fuchsberg, J., dissenting).
207. Id. at 688, 417 N.E.2d at 83, 435 N.Y.S.2d at 970-71 (Fuchsberg, J., dissent-

ing).
208. Dutchess Sanitation Serv., Inc. v. Town of Plattekill, 51 N.Y.2d 670, 677,

417 N.E.2d 74, 78, 435 N.Y.S.2d 962, 966 (1980).
209. Monroe-Livingston Sanitary Landfill, Inc. v. Town of Caledonia, 51 N.Y.2d

679, 417 N.E.2d 78, 435 N.Y.S.2d 966 (1980).
210. Id. at 685, 417 N.E.2d at 81, 435 N.Y.S.2d at 969 (Fuchsberg, J., dissenting).
211. Id. at 687, 417 N.E.2d at 82, 435 N.Y.S.2d at 971 (Fuchsberg, J., dissenting).

See also Schiener v. Penfold, Index No. E91205/81 (Sup. Ct. Erie County 5/15/81),
where Justice Joslin held invalid a Solid Waste Management Ordinance enacted by
the Town of Sardinia because the Town Board failed to prepare an Environmental
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2. Illegitimate Exercise of the Police Power

Municipalities also attempt to control solid waste disposal through
the use of their zoning power. 21 2  The propriety of restrictive or
exclusive municipal zoning ordinances has been seriously questioned.
In fact, courts have held these zoning ordinances to be unconstitu-
tional. 213 Although a municipality may limit the quantity of refuse
disposed as a legitimate exercise of its zoning power,1 4 a municipality
may not limit quantity by discriminating on the basis of the source of
refuse .215

For example, the California Court of Appeals in Ex Parte Lyons 216

held that a county ordinance banning the importation of refuse pro-
duced outside the county is an arbitrary and improper exercise of the
town's police power. 21 7 The county argued that the disposal of solid
waste originating outside of the county created a menace to public
health, welfare and safety.218  The court noted that while it is possible
that an increase in the quantity of refuse may endanger the public
health, the ordinance did not limit the amount of waste, but discrimi-
nated against refuse on the basis of origin. 219  The Supreme Court of
Pennsylvania in Lutz v. H. T. Armour220 found a similar ordinance

Impact Statement prior to the ordinance's adoption. The town ordinance substan-
tially duplicated the professional and scientific procedures which are within the
regulatory responsibility of the Department of Environmental Conservation. The
court found that

[a]rticle 8 of the Environmental Conservation Law requires that an Envi-
ronmental Impact Statement be undertaken before the adoption of legisla-
tion which will affect the operation of an existing landfill. The EIS should
review the impact of the proposed ordinance not only upon the subject
municipality but also upon the entire region served by the landfill opera-
tion. This will have the effect of deterring unrestrained provincialism and
of furthering the reasonable use of governmental police power in promot-
ing the overall public interest.

212. See notes 24-62 supra and accompanying text.
213. See, e.g., ExParte Lyons, 27 Cal. App. 2d 182, 80 P.2d 745 (1938); Yaworski

v. Town of Canterbury, 21 Conn. Supp. 347, 154 A.2d 758 (1959); Lutz v. Armour,
395 Pa. 576, 151 A.2d 108 (1959); Carlson v. Village of Worth, 62 Ill. 2d 406, 343
N.E.2d 493 (1975); O'Connor v. City of Rockford, 52 Ill, 2d 360, 288 N.E.2d 432
(1972); Boone Landfill, Inc. v. Boone County, 51 Ill. 2d 538, 283 N.E.2d 890 (1972);
Southern Ocean Landfill, Inc. v. Mayor and Council of the Township of Ocean, 64
N.J. 190, 314 A.2d 65 (1974); General Battery Corp. v. Zoning Hearing Bd., 29 Pa.
Commw. 498, 371 A.2d 1030 (1977).

214. See notes 60-61 supra and accompanying text.
215. See note 62 supra and accompanying text.
216. 27 Cal. App. 2d 182, 80 P.2d 745 (1938).
217. Id. at __80 P.2d at 749.
218. Id. at -, 80 P.2d at 746.
219. Id. at -, 80 P.2d at 749.
220. 395 Pa. 576, 151 A.2d 108 (1959).
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unconstitutional. 22' The court, citing Ex Parte Lyons, stated that the
effect of the ordinance was to make any quantity of out of town refuse
harmful to public health, while local waste, regardless of amount, did
not violate the town's health standards. 222 This distinction was held
to be arbitrary, discriminatory and without merit. 2 3

In Yaworski v. Town of Canterbury, 24 the Superior Court of Con-
necticut declared a town ordinance void because it prohibited the
disposal of out of town refuse within its borders. 225 The court held
that the legislature granted municipalities only the power to regulate
the disposal of solid waste. 22  This power, the court ruled, did not
include the power to ban.2 27 The New Jersey Supreme Court in
Southern Ocean Landfill Inc. v. Mayor and Council of the Township
of Ocean228 struck down an ordinance because it conflicted with the
legislature's policy of regionalization of waste facilities. 229 Both the
New Jersey and Connecticut courts determined that their respective
legislatures had preempted municipal action in the area of solid waste
disposal .230

Geographic origin also has been rejected as a basis for discriminat-
ing against solid waste generated outside a municipality. 231 In Boone
Landfill Inc. v. Boone County,232 the Illinois Supreme Court held that
a county may not ban the disposal of refuse solely on the basis of its
geographical source. 233 The court rejected the county's claim that the
purpose of the zoning ordinance was to limit the quantity of refuse
discarded.2 34 A town zoning ordinance completely excluding indus-
trial waste disposal facilities within its boundaries was challenged in
General Battery Corp. v. Zoning Hearing Board of Alsace Town-
ship.235 The Pennsylvania Commonwealth Court found that the De-
partment of Environmental Resources controls the waste disposal fa-

221. Id. at 581, 151 A.2d at 111.
222. Id. at 579-80, 151 A.2d at 110.
223. Id.
224. 21 Conn. Supp. 347, 154 A.2d 758 (1959).
225. Id. at 352, 154 A.2d at 761.
226. Id. at 351, 154 A.2d at 760-61.
227. Id.
228. 64 N.J. 190, 314 A.2d 65 (1974).
229. Id. at 193-94, 314 A.2d at 66-67.
230. Id. at 194, 314 A.2d at 67; Yaworski v. Town of Canterbury, 21 Conn. Supp.

347, 351, 154 A.2d at 758, 760-61 (1959).
231. See notes 173, 199, 208-210 supra and accompanying text.
232. 51 111. 2d 538, 283 N.E.2d 890 (1972).
233. Id. at 542, 283 N.E.2d at 892.
234. Id.
235. 29 Pa. Commw. 498, 371 A.2d 1030 (1977).
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cilities, and therefore, the facilities did not create health or safety
hazards which would justify the total exclusion of disposal facilities. 23

Although the town argued that the ordinance protected its residents
from waste generated in another municipality, 237 the court concluded
that the origin of solid waste has little bearing on whether its disposal
is harmful.2

38

Sanitary landfills are a necessary solution to solid waste disposal. 23

Suitable land is the basic requirement for this method of disposal.
Municipalities, because of an inadequate number of available landfill
sites, public opposition, and environmental and health hazards, have
responded with zoning ordinances or solid waste plans which ban the
importation of intrastate and interstate refuse.2 40  These ordinances
cause the refuse to accumulate in municipalities which are unable to
provide for disposal and, therefore, endanger the health and welfare
of residents and non-residents. 24'

Municipalities have the power to enact ordinances regulating and
restricting the disposal of solid waste. 242 It is evident that this power
includes the power to ban the importation of intrastate refuse.2 43

Municipalities, however, may not interfere with interstate commerce
by prohibiting the disposal of refuse originating out-of-state within
their boundaries.2 44 The primary objective of states and municipali-
ties in enacting anti-importation statutes is to prolong the lifespan of
their landfills.2 45 The United States Supreme Court in City of Phila-
delphia v. New Jersey2 46 held that this goal was unconstitutional
because it permits states and municipalities to isolate themselves from
a national problem. 247

236. Id. at 502, 371 A.2d at 1032.
237. id.
238. Id. at 503, 371 A.2d at 1033.
239. See notes 9-12, 66 supra and accompanying text.
240. See notes 58-73, Section IV B supra and accompanying text.
241. J. GOLDSTEIN, GARBAGE As You LiKE IT 47 (1969).
242. See notes 59-62, 190-238 supra and accompanying text.
243. Monroe-Livingston Sanitary Landfill, Inc. v. Town of Caledonia, 51 N.Y.2d

679, 417 N.E.2d 78, 435 N.Y.S.2d 966 (1980).
244. City of Philadelphia v. New Jersey, 437 U.S. 617 (1978); Dutchess Sanitation

Serv. Inc. v. Town of Plattekill, 51 N.Y.2d 670, 417 N.E.2d 74, 435 N.Y.S.2d 962
(1980).

245. See City of Philadelphia v. New Jersey, 437 U.S. 617, 628 (1980); Dutchess
Sanitation Serv. Inc. v. Town of Plattekill, 51 N.Y.2d 670, 677, 417 N.E.2d 74, 78,
435 N.Y.S.2d 962, 966 (1980); Impermissible Isolation, supra note 13, at 333.

246. 437 U.S. 617.
247. Id. at 628.
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V. Conclusion

There are a limited number of appropriate landfill sites. 248  These
must be available to all states and municipalities. Therefore, all mu-
nicipal bans on the importation of intrastate waste should be held
invalid. Few municipalities are either isolated from or independent of
neighboring communities; consequently, unilateral land use decisions
by one municipality affect the needs and resources of an entire re-
gion.2

4
9

The proliferation of solid waste requires a uniform statewide and
regional approach, rather than fragmented municipal action, in order
to achieve effective solid waste control. Municipalities lack the finan-
cial resources, land and expertise to plan, develop and implement
efficient and effective solutions to their solid waste problems. 250 As a
result, uncoordinated municipal refuse disposal activities develop to
meet the immediate needs of local governments. These ineffective
practices create health hazards and pollution problems, and cause the
dissipation of land and other valuable resources, all of which affect
areas larger than a single municipality. 251  Municipalities, therefore,
must work together and each accept their "fair share" 25 2 of refuse,
regardless of its origin, if an effective solution is to be developed.

A statewide and regional approach is the most feasible method of
eliminating environmentally unsound waste disposal practices. The

248. 42 U.S.C. § 6901(b)(6).
249. See Construction Indus. Ass'n v. City of Petaluma, 522 F.2d 897, 908 (9th

Cir. 1975), cert. denied, 424 U.S. 934 (1976); Southern Burlington County
N.A.A.C.P. v. Mount Laurel, 67 N.J. 151, 166, 336 A.2d 713, 720 (1975); Golden v.
Planning Bd. of Ramapo, 30 N.Y.2d 359, 285 N.E.2d 291, 334 N.Y.S.2d 138 (1972).

250. See notes 67-72 supra and accompanying text.
251. New Jersey's Options, supra note 63, at 34.
252. Cases illustrating a municipality's power to exclude and prohibit refuse dis-

posal completely from their boundaries can be analogized to exclusionary zoning
cases which have the effect of excluding certain types of housing. In Village of Belle
Terre v. Boraas, 416 U.S. 1 (1974), a village restricted its land use to one-family
dwellings excluding lodging houses, boarding houses, fraternity houses, or multiple
dwelling houses. The U.S. Supreme Court upheld the zoning ordinance under the
police power of the state. In Construction Indus. Ass'n v. City of Petaluma, 522 F.2d
897 (9th Cir. 1975), cert. denied, 424 U.S. 934 (1976), the town adopted a land use
plan that restricted the housing growth rate in order to protect its small town
character and surrounding open space. The Ninth Circuit permitted the zoning
restriction since it bore a rational relationship to a legitimate state interest. id. at
908-09. In Southern Burlington County N.A.A.C.P. v. Township of Mount Laurel,
67 N.J. 151, 336 A.2d 713 (1975), the town had a zoning ordinance excluding low
and moderate income housing. The Supreme Court of New Jersey declared the
ordinance invalid since every municipality must afford the opportunity for decent
and adequate low and moderate income housing at least to the municipality's "fair
share" of the regional need. Id. at 174, 336 A.2d at 724. In Golden v. Planning Bd. of
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volume of solid waste produced within a state or region is large
enough to necessitate processing refuse on a larger scale. 253 State and
regional agencies should have exclusive authority to conduct studies to
locate environmentally safe areas within the state or region for the
establishment of sanitary landfills. These agencies should strategically
allocate districts for refuse disposal before they are needed. This
would eliminate the processing and time involved in obtaining munic-
ipal variances and conditional use permits254 and satisfy local interests
in conserving land. States and regions should establish public service
corporations to plan, finance, construct, operate and regulate waste
disposal facilities. 25 5  A state or regional solid waste management
corporation could effectively prevent municipalities from enacting
ordinances excluding or restricting refuse disposal .256

A statewide and regional approach would provide an economic
base for better operational control of waste disposal facilities. Finally,
a state and regional approach is the only viable system to control
parochial opposition while simultaneously educating the public on the
technological advances of solid waste disposal.

Donna R. Lanza

Ramapo, 30 N.Y.2d 359, 285 N.E.2d 291, 334 N.Y.S.2d 138 (1972), appeal dis-
missed, 409 U.S. 1003 (1972), the court of appeals held that a municipality may slow
its natural development to "phase in" adequate municipal services, such as water
supply and sewage treatment.

253. 42 U.S.C. § 6901 (1976 & Supp. 1 1977 & Supp. 11 1978 & Supp. III 1979).
254. See notes 50-57 supra and accompanying text.
255. See, e.g., New Jersey Solid Waste Utility Control Act of 1970, N.J. STAT.

ANN. §§ 48:13A-1 to 48:13A-13 (Supp. 1981-82); Rhode Island Solid Waste Manage-
ment Corp. Act, R.I. GEN. LAWS §§ 19-1 to 19-29 (1979 & Supp. 1980).

256. See notes 126-166 supra and accompanying text.
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