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gressional power under the commerce clause was very broad and
that "persons" under the Sherman Act included states and munici-
palities.7 0 Similarly, National League of Cities was decided in the
face of four decades of decisions to the contrary.'7' Chief Justice
Burger acknowledged these trends by explaining:

Our conception of the limits imposed by federalism are bound to evolve,
just as our understanding of Congress' power under the Commerce Clause has
evolved. Consequently, since we find it appropriate to allow the ambit of the
Sherman Act to expand with evolving perceptions of congressional power
under the Commerce Clause, a similar process should occur with respect to
"state action" analysis under Parker. That is, . . . the scope of the Sherman
Act's power should parallel the developing concepts of American federal-
ism.1

72

Recent decisions by the Court, notably City of Lafayette, indicate
that the analysis of the scope of state sovereignty under Parker, if
it is indeed parallel to the doctrine of state sovereignty espoused in
National League of Cities, may help to clarify the problems inherent
in the National League of Cities decision.

Before comparing these cases, it is worth noting that according to
City of Lafayette coverage of the Sherman Act over states will now
be presumed in the first instance.' This analysis in City of
Lafayette may indicate that the Court's view of the "newly an-
nounced state sovereignty doctrine in National League of Cities""'
has been refocused to give greater assurance that federal regulation
will not be easily neutralized. The plurality's discussion of the pre-
sumption against exclusions from antitrust laws serves as a caveat
to the application of the test set out by City of Lafayette; that is, if
the state-approved anticompetitive activity conflicts severely with
the federal interest in fair competition, federal antitrust laws might
prevail. 175

170. Id. at 420-21.
171. Schwartz, supra note 23, at 1115.
172. 435 U.S. at 421 n.2.
173. See text accompanying note 151 supra.
174. Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 822 n.4 (1976) (Brennan, J., dis-

senting).
175. At least one lower court has supported this dicta. See Missouri v. National Organiza-

tion for Women, Inc., 467 F. Supp. 289, 303 (W.D. Mo. 1979) which held that antitrust laws
did not apply to a boycott in furtherance of political, not marketplace, goals.

The plurality in City of Lafayette did state, however, that its decision does not "preclude

328 [Vol. VIII



STATE SOVEREIGNTY

A. When Is State Action Sovereign?

An important implication of Parker's progeny for the federalist
doctrine concerns the analysis of what is an integral governmental
function. As discussed above, National League of Cities, in general,
focused on the type of activity involved as much as it did on the
identity of the parties to determine if a local governmental function
enjoyed a sovereign status.7 ' The question addressed by the Court
was whether the determination of wages and hours of employment
were "functions essential to separate and independent existence.""'
In City of Lafayette, though faced with the commercial activities of
a municipal electric utility, the Court refused to analyze the Parker
exemption in terms of the type of activity engaged in. 7 ' Thus, even
after City of Lafayette, the problem of deciding what types of state
activities will be considered immune from federal regulation pers-
ists. Justice Brennan apparently recognized this problem when he
noted that the cities are competing with private utilities. 7" This
observation is reminiscent of the inquiry established by the Court
in National League of Cities. As Professor Bernard Schwartz has
noted about the test for finding sovereign state action under that
case:

[T]he question no longer is whether the state is performing a function which
only government performs, as opposed to engaging in activities which are also
engaged in by others. The test now is whether the state is performing a service
which the states have traditionally afforded their citizens, or whether the
state activity to which the congressional command was directed was... in
an area that the States have regarded as integral parts of their governmental
activities. 11"

Rather than pursue this characterization of proscribed city activi-
ties in developing a case for accountability under antitrust laws,
City of Lafayette focuses on a distinction between cities and states.

municipal government from providing services on a monopoly basis" provided the State has
directed or authorized the anticompetitive practice. 435 U.S. at 416-17.

176. See pts. I & II supra.
177, National League of Cities,- 426 U.S. at 845 (quoting Coyle v. Oklahoma, 221 U.S. 559,

565 (1911), which quoted Lane County v. Oregon, 74 U.S. 71, 76 (1868)).
178. For a contrary interpretation of City of Lafayette, see Comment, The Erosion of

State Action Immunity from the Antitrust Laws: City of Lafayette v. Louisiana Power &
Light Co., 45 BROOKLYN L. REV. 165, 182 (1978).

179. 435 U.S. at 403-08.
180. Schwartz, supra note 23, at 1129 (emphasis added).
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Municipal acts, according to the plurality, are not automatically
acts of the state as sovereign. Thus, the federal antitrust laws may
apply to a city-run utility. City of Lafayette is the first time the
Court has drawn this distinction in a case involving limitations on
congressional commerce power. The Parker opinion indicated that
the Court viewed municipalities and states in the same light;"'

moreover, National League of Cities had treated the two entities
equally.' 2 As "the denomination 'political subdivision' implies,"
Justice Rehnquist noted in writing the majority opinion in National
League of Cities'3 and Justice Stewart alluded to in his dissent in
City of Lafayette,' 4 "the local governmental units which Congress
sought to bring within the Act derive their authority and power from
their respective States.""' Therefore, "[i]nterference with integral
governmental services provided by such subordinate arms of a state
government is therefore beyond the reach of congressional power
under the Commerce Clause just as if such services were provided
by, the State itself.""'8 Despite being presented with a non-
traditional governmental function, the Court utilized the city-state
distinction and avoided application of the National League of Cities
standard of state action.

In his concurring opinion to City of Lafayette Chief Justice Burger
strived to revitalize the integral governmental functions test of state
sovereignty developed in National League of Cities. The Chief Jus-
tice observed that National League of Cities focused its examination
of sovereignty on a determination of whether the state's interest

181. See Parker, 317 U.S. at 351-52 (case involved "no question of the state or its munici-
pality becoming a participant in a private agreement or combination by others for restraint
of trade").

182. National League of Cities, 426 U.S. at 855 n.20. See also Tribe, supra note 15, at 1069
n.20, and Michelman, supra note 23, at 1169. In Amersbach, the Sixth Circuit treated cities
the same as states for purposes of determining the extent of state sovereignty. 598 F.2d at
1037.

183. 426 U.S. at 855 n.20.
184. 435 U.S. at 430.
185. 426 U.S. at 855-56 n.20. See also 1 E. MCQUILLIN, MUNICIPAL CORPORATIONS § 2.08(a)

(1971) (municipalities are creations of the state legislature and derive authority from and
exercise powers delegated by the state government).

186. 426 U.S. at 855-56 n.20. Justice Stewart noted in City of Lafayette that under many
other provisions of the Constitution a municipality is equated with the state. 435 U.S. at 430
n.7 (Stewart, J., dissenting) (citing e.g., Waller v. Florida, 397 U.S. 387 (double jeapordy
clause); Avery v. Midland County, 390 U.S. 474, 480 (fourteenth amendment); Trenton v.
New Jersey, 262 U.S. 182 (impairment of contract)).
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involved "functions essential to separate and independent exist-
ence.' ' 18 7 "The running of a business enterprise," he concluded, "is
not an integral operation in the area of traditional government func-
tions."'1 8 Alternatively, Chief Justice Burger said that "[e]ven if
this were not generally true, the particular undertaking at issue
here-the supplying of electric service-has not traditionally been
the prerogative of the State."'8 9 Parker protection, therefore, should
not apply to this type of activity. The Chief Justice suggested that
there be a supplemental inquiry to the Goldfarb test of whether
the state required the challenged activity. When proprietary acti-
vities of the state are involved, the court must inquire "whether
the implied exemption from federal law 'was necessary in order to
make the regulatory Act work, and even then only to the minimum
extent necessary.' ",0 This additional test would insure that the
goals of the Sherman Act are not unnecessarily thwarted.''

187. 435 U.S. at 423.
188. Id. at 424.
In his dissent in National League of Cities, Justice Brennan stated that the only true limit

on commerce powers was that it may not infringe individual liberties. 426 U.S. at 858. Several
commentators have elaborated on this view and interpreted the majority's list of "traditional
governmental functions," 426 U.S. at 851, to be activities which provide basic rights of a
state's citizens and are therefore protected. See Michelman, supra note 23; Tribe, supra note
15. Two commentators have criticized this analysis as a failure to "recognize that the charac-
ter of the service affected by the minimum wage law in Usery is irrelevant to the Court's
decision." Davidson & Butters, Parker and Usery: Portended Constitutional Limits on the

Federal Interdiction of Anticompetitive State Action, 31 VAND. L. REv. 575, 604 n.135 (1978).
They see the proper issue in National League of Cities to be "whether states shall be free
from federal commerce power interference to make certain economic decisions that funda-
mentally affect their role as coordinate sovereigns in the federal system." Id. However, it is
precisely this role as sovereign which Michelman and Tribe sought to define. Michelman,
supra note 23, at 3; Tribe, supra note 15, at 1076 n.42. City of Lafayette sets up criteria for
determining whether a municipality's actions were those of the state.

189. 435 U.S. at 423.
190. Id. at 426 (Burger, C.J., concurring) (quoting Cantor, 428 U.S. at 597).
191. 435 U.S. at 424-26.
Some commentators have argued that Parker should not protect purely commercial activ-

ity by states. Donnem, Federal Antitrust Law Versus Anticompetitive State Regulation, 39
A.B.A. ANTITRUST L.J. 950, 965 (1970); Handler, Twenty-Fourth Annual Antitrust Review,

72 COLUM. L. REv. 1, 18 (1972); Saveri, The Applicability of the Antitrust Laws to Public
Bodies, 4 U.S.F.L. REv. 217, 227 (1970); Slater, supra note 118, at 89-90. The argument is
supported by language in Parker that emphasizes the governmental character of the regula-
tion under attack. See Parker, 317 U.S. at 352 ("The state ... , as sovereign, imposed the
restraint as an act of government .... "). Only one district court, however, has accepted
the argument. Reid v. University of Minn., 107 F. Supp. 439, 443 (N.D. Ohio 1952) (In

dictum, the court seriously questioned whether the Parker exemption would cover a state
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Because of the majority's use of the legislative mandate test in
lieu of this analysis, however, the continued viability of the
governmental-proprietary distinction as a tool for determining the
scope of state sovereignty is doubtful. "' To the local government
official trying to determine whether the antitrust laws or other fed-
eral regulations will apply to a proposed program, the distinction's
demise may spell welcome relief. The conclusion that electric utili-
ties are proprietary and, therefore, not integral governmental func-
tions'93 is based on tradition rather than on any rational criteria. As
the problems faced by urban governments evolve, so will the citi-
zenry's expectations of what are appropriate governmental services.
Just as hospitals went from being accountable under federal regula-
tions to a status of immunity, " electric utilities may someday, in
certain regions, provide an integral governmental function. 5

agency acting as a commercial enterprise and competing with other businesses in the produc-

tion, sale and distribution of books in interstate commerce.).
192. The commercial-governmental distinction was explicitly rejected in New Mexico v.

American Petrofina, Inc., 501 F.2d 363, 371-72 (9th Cir. 1974), and in the Fifth Circuit

decision in City of Lafayette, 532 F.2d 431, 434 n.8 (5th Cir. 1976). See also Ladue Local

Lines, Inc. v. Bi-State Dev. Agency, 433 F.2d 131 (8th Cir. 1970) (upholding an agency's
operation of a monopolistic school bus system. pursuant to a legislative mandate; disregarded

governmental-proprietary distinction); accord, Continental Bus Sys. Inc. v. City of Dallas,

386 F. Supp. 359, 361 (N.D. Tex. 1974).
But see Note, Antitrust Law and Municipal Corporations: Are Municipalities Exempt

From Sherman Act Coverge Under the Parker Doctrine?, 65 GEo. L.J. 1547, 1584 (1977),

where the author argues that because the distinction is applied to municipal action in elev-

enth amendment immunity cases, the Fifth Circuit in City of Lafayette may have erred.

193. Justice Douglas would conclude otherwise: "A State's project is as much a legitimate

governmental activity whether it is traditional, or akin to private enterprise, or conducted

for profit." New York v. United States, 326 U.S. 572, 591 (Douglas, J., dissenting).

At least one lower court has interpreted the terms "traditional" and "integral" found in

National League of Cities expansively in order "to meet changing times." Amersbach v. City

of Cleveland, 598 F.2d 1033, 1037 (6th Cir. 1979). There, the Sixth Circuit Court of Appeals
concluded that the operation of the Cleveland Hopkins International Airport was an integral
governmental function within the meaning of National League of Cities. Decided after City

of Lafayette, the case did not discuss the existence of a state policy choice being made, but

did observe that airports are indispensible and must be maintained on a municipal level. The

case went on to rule that airport employees were not covered by the Fair Labor Standards
Act.

194. Maryland v. Wirtz, 392 U.S. 183 (1968), overruled in National League of Cities v.

Usery, 426 U.S. at 855.
195. See Indian Towing Co. v. United States, 350 U.S. 61 (1955). "IT]he 'non-

governmental-governmental quagmire' . . . has long plagued the laws of municipal corpora-

tions. A comparative study of the cases in the forty-eight States will disclose an irreconcilable

conflict. More than that, the decisions in each of the States are disharmonious and disclose
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The abandonment of the integral governmental function test in
the antitrust area, and ultimately in the entire realm of federal
regulation, presents a problem, however, where the state has de-
cided to set up an agency to act in a manner which may violate
federal law and which is in an area not historically regarded as an
integral part of governmental activities.'96 Should the district court
on remand in City of Lafayette find that the legislature contem-
plated the type of action complained of through a policy to supplant
competition, serious questions would result because of Chief Justice
Burger's characterization of the municipal utility as "entrepre-
neurial,"'97 a characteristic of state activity which has previously
not been considered protected by the federalist doctrine." For
instance, the utility in City of Lafayette could be analogized to the
state run railroad found in United States v. California.9 ' In that
case, the Court required the railroad to adhere to federal safety
standards:

[W]e think it unimportant to say whether the state conducts its railroad
in its "sovereign" or in its "private" capacity. That in operating its railroad
it is acting within a power reserved to the states cannot be doubted .... The
only question we need consider is whether the exercise of that power, in
whatever capacity, must be in subordination to the power to regulate inter-
state commerce, which has been granted specifically to the national govern-
ment. . . .The power of a state to fix intrastate railroad rates must yield to
the power of the national government when their regulation is appropriate
to the regulation of interstate commerce.2®'

One commentator has reconciled the tests for sovereignty intro-
duced in California, Parker and National League of Cities by con-
cluding that all three cases indicate that the "mere status of a state
as a sovereign does not prevent preemption under the supremacy
clause and that only a threat to the constitutionally recognized

the inevitable chaos when courts try to apply a rule of law that is inherently unsound." Id.
at 65.

It was recognized by the Fifth Circuit in City of Lafayette that the legislative mandate test,
with its emphasis upon what state laws provide, "will necessarily lead to variations, depen-
dent upon the differing wills of state legislatures." 532 F.2d at 434 n.8.

196. See National League of Cities, 426 U.S. at 854; United States v. California, 297 U.S.,
175 (1936).

197. 435 U.S. at 422. (Burger, C.J., concurring).
198. See 425 U.S. at 695-96 and cases cited therein.
199. 297 U.S. 175 (1936).
200. Id. at 183-84.
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sovereign activity of a state can inhibit the application of the federal
commerce power." 0' In other words, the railroad in California was
not a constitutionally recognized sovereign activity. If the railroad
had the proper legislative mandate, however, as was prescribed in
City of Lafayette, it might be considered a constitutionally recog-
nized sovereign activity. This contingency may have been the rea-
son for Justice Brennan's caveat early in the City of Lafayette opin-
ion to the effect that the Parker doctrine has been unavailing in
instances where, though the fundamental policy of federalism was
implicated, it was not severely impinged.2 "" As a result, courts in the
future may simply weigh the relative merits of the state policy ver-
sus the federal policy to decide the limits on federal commerce
power over states.0 3

B. Legislative Mandate Test: A Respect for the Policy Choices
of States

The present scope of state sovereignty in the antitrust context
remains predicated on a state legislature's mandate. In the antitrust
context, this development is clearly manifested in the cases from
Parker through City of Lafayette. In each of them, the Court has
been concerned with isolating those areas of sovereign interest to the
states as defined by the state's legislatures themselves. 04 This ap-
pears consistent with Congress' own perception of the limitations on
its commerce clause power.' 5 As the House Report to the Sherman
Act of 1890 stated: "No attempt is made to invade the legislative
authority of the several States or even to occupy doubtful
grounds."'"'

This is not to say that a state can explicitly authorize conduct
which the antitrust laws condemn. Such a view would violate the
very concept of preemption and federal supremacy.0 ' The Parker

201. Davidson & Butters, supra note 118, at 601.
202. See text accompanying note 150 supra.
203, This approach was suggested by Justice Blackmun in National League of Cities, 426

U.S. at 856 (Blackmun, J., concurring) and in Cantor, 428 U.S. at 610-11 (Blackmun, J.,
concurring). See also, Friends of the Earth v. Carey, 552 F.2d 25, 37 (2d Cir.), cert. denied,
434 U.S. 902 (1977).

204. See pt. III supra.
205. See Cantor, 428 U.S. at 632 (Stewart, J., dissenting).
206. H.R. REP. No. 1707, 51st Cong., 1st Sess. 1 (1890).
207. See Handler, supra note 178, at 15.

[Vol. VIII



STATE SOVEREIGNTY

Court itself warned that "a state does not give immunity to those
who violate the Sherman Act by authorizing them to violate it, or
by declaring that their action is lawful." ' 8 Rather, as recognized in
Parker, principles of federalism dictate that courts not lightly at-
tribute to Congress "an unexpressed purpose to nullify a state's
control over its officers and agents."' "' States thus are protected
from federal regulation insofar as they may provide services in a
manner which consciously supplants federal policies formulated
under the commerce clause. As the Third Circuit Court of Appeals
summarized in a case subsequent to City of Lafayette, "the state
need not have contemplated the precise action complained of as
long as it contemplated the kind of action to which objection was
made." 10

This basis for state sovereignty is also consistent with the Court's
analygis in National League of Cities. There, the majority was
chiefly concerned with federal regulation displacing "state policies
regarding the manner in which [states] will structure delivery of
. . . governmental services which [a state's] citizens require." ''
Should the standards developed under the Parker doctrine be ap-
plied to all areas of federal regulation, as earlier noted, many of the
ambiguities that resulted from National League of Cities will be
circumvented.

Application of the legislative mandate test, however, may result
in disruption of the federal-state relationship which, ironically, may
violate the spirit of both Parker and National League of Cities.
Many of these problems manifest themselves in the City of
Lafayette decision. As was noted by plurality in City of Lafayette,
state legislatures, in structuring delivery of governmental services,
depend upon municipalities to deal quickly and flexibly with local
problems.2 ' This effectual delegation allows the legislature to de-
vote more time to purely state-wide matters."' By requiring the
legislature to mandate municipal action, however, the Parker analy-
sis "will necessarily diminish the extent to which a State can share

208. 317 U.S. at 351.
209. Id.
210. Princeton Community Phone Book, Inc. v. Bate, 582 F.2d 706, 717 (3d Cir. 1978).
211. 426 U.S. at 847.
212. 435 U.S. at 434-35.
213. Id.

1980]
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its power with autonomous local governmental bodies.""' In addi-
tion, state statutes are often enacted with little recorded legislative
history thus making the task of determining what the legislature
contemplated nearly impossible."' As the Court in City of Lafayette
concedes, state legislatures generally give their subordinate
agencies broad operating authority in order for them to have the
flexibility to meet both foreseen and unforeseen situations.'" Thus,
the difficulties of determining what the legislature contemplated
are "bound to discourage state agencies and subdivisions in their
experimentation with innovative social and economic programs.''17

214. Id. at 435.
215. Id. at 436-37.
216. Id. at 414 n.43 (quoting Avery v. Midland County, 390 U.S. 474 (1968)).
217. 435 U.S. at 439 (Stewart, J., dissenting). Justice Stewart's concern over the impracti-

cality of applying this analysis has not prevented lower courts from distinguishing the type
of activity that comes within a legislative mandate. For example, in Kurek, supra note 135,
the Park District of Peoria, Illinois, which operated five municipal golf courses in that city,
was sued by five golf professionals for alleged antitrust violations in offering pro-shop conces-
sions. The defendant was a unit of local government deriving its powers from various Illinois
statutes. Id. at 585. The Court of Appeals for the Seventh Circuit initially addressed the issue
of the qualification of the Park District to utilize the Parker state action defense. Interpreting
Goldfarb and Cantor in much the same way as did the Fifth Circuit, and later the Supreme
Court, in City of Lafayette, the court held that the alleged misconduct by the Park District
was not sovereign "state action." Id. at 589-90. Applying the legislative mandate test, the
court found nothing in the Illinois statutory provisions governing park districts that would
have authorized the type of activity alleged to have taken place. Id. at 590. The court was
unable to discriminate between mandated and non-mandated activities despite broad lan-
guage in the enabling statute empowering the park district to "construct, equip and maintain
. ..golf ... courses . . . as well as necessary facilities pertinent thereto . .. and to
contract in furtherance of any of their corporate purposes .... " Id. at 590 (citations omit-
ted).

The Seventh Circuit found this. language to "fully authorize the Park District to operate
pro shops at its golf course or to make contracts or leases allowing outside parties to operate
such shops." Id. At the same time, the court was able to posit a situation where the case for
a Parker defense would be stronger: if the complaint in Kurek "alleged no more than that
the Park District had substantially reduced relevant competition by operating the shops
itself, foreclosing others, or by determining that the 'corporate purposes' of the District would
be best served by contracting with a single concessionaire for the operation of the shops." Id.
at 590-91 (footnotes omitted).

A similar type of interpretation of a broad enabling statute was made in Star Lines, Ltd.
v. Puerto Rico Maritime Ship. Auth., 451 F. Supp. 157 (S.D.N.Y. 1978). Star Lines involved
an antitrust claim against the Puerto Rico Maritime Shipping Authority ("PRMSA") that
allegedly entered into a contract with a shipping company, Pacific Far East Lines ("PFEL").
The effect of this contract was to eliminate the plaintiff, PFEL's only competitor, from the
service of vessels in the East Coast-Persian trade. Applying the legislative mandate test, the
district court first examined what on its face appears to be an enabling statute sanctioning
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Also, legislatures will be forced to foresee these interpretative
difficulties and take measures to avoid them.

Justice Stewart, in his dissent, concluded that pressures resulting
from the test established in City of Lafayette will infringe upon "the
manner in which [States] will structure delivery of those govern-
mental services which their citizens require."2"' The possibility of
stifling a state's innovative public-service programs or burdening
legislatures with the duty to spell out the intended scope and appli-
cation of a law before its enactment is just as threatening to a state's
sovereignty as is forcing the state to pay a minimum wage to the
janitor at the state capitol." 9

This disruption of state policy would result even if the questioned
municipal activity was engaged in for purely parochial interests and
not pursuant to a state policy. For example, enormous costs occa-
sioned by antitrust compliance would financially burden municipal-
ities and deplete funds intended for public programs which may or
may not be sovereign activities. Considering present limitations on
local government budgets, the substantial costs of antitrust compli-
ance'10 could force abandonment of important governmental serv-

all activity with antitrust significance. The act creating PRMSA provided that:
The legislature of Puerto Rico intends that [PRMSA] acquire and operate shipping

lines and terminal facilities as a public service, and that in doing so, it shall not be
subject to the antitrust laws nor any other limitation that could hinder the effective
discharge of the endeavor that this act has imposed on [PRMSA].

Puerto Rico Maritime Shipping Authority Act, Act No. 62 (June 10, 1974) (Statement of
Motives).

In addition, the Act provided that "the Antitrust Laws shall not be applicable to any
section of the Authority taken pursuant to the provisions hereof." Id.

The district court rejected the argument that this broad language granted Parker immun-
ity. The court noted that the intended purpose of the legislation in setting up PRMSA was
to assure the island of a "complete, reliable and economical maritime transportation system
for cargo and passengers between Puerto Rico and abroad." Id. at 166-67. The alleged contract
between PRMSA and PFEL did not directly involve trade with Puerto Rico. As a result the
court found "the connection between the legislative. grant of power to PRMSA and its use of
that power under the facts of this case to be simply 'too tenuous to permit the conclusion
that the entity's intended scope of activity included such conduct.' City of Lafayette, 532 F.2d
431, 434 (5th Cir. 1976)." 451 F. Supp. at 167. Citing Kurek, the court suggested specific
circumstances where PRMSA's claim to antitrust immunity would rest on much firmer
ground if "PRMSA had reduced competition in the Puerto Rican-East Coast trade by acquir-
ing a majority of those vessels suitable for engaging in that trade or that PRMSA had
contracted with a single private company to control Puerto Rico's port facilities. 451
F. Supp. at 167.

218. See note 217 supra.
219. See note 56 supra and accompanying text.
220. For a thorough discussion of the necessity of having an antitrust compliance program
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ices. While these cost considerations were not central to the Court's
decision in National League of Cities, they were noted by the Court
and should take on special importance in the antitrust field.22 Of
course, liability for treble damages would have an even greater im-
pact on the operation of a municipal government. Petitioners in City
of Lafayette warned that the city's financial liability after trebling
could exceed $1.5 billion, an enormous bill for a few thousand tax-
payers to meet 2 2 Justice Blackmun's dissent was premised on the
majority's failure to address this problem.2 2 3 Justice Blackmun con-
sidered both the Clayton Act's requirement of treble damages and
congressional sentiment adverse to making this remedy discretion-
ary to be central to the issue of liability. 224

The possibility of treble damages may also directly infringe upon
the "sovereignty" of a local governmental unit by inhibiting a mu-
nicipality from addressing its rapidly changing problems with inno-
vative programs which are not customarily considered "integral
governmental functions. "225 Modern government is "increasingly
undertaking social and economic functions that a century ago were

and the form it should take, see J. GARRETr, ANTITRUST COMPLIANCE: A LEGAL AND BUSINESS

GUIDE (1978). The cost of procuring insurance has been cited by one commentator as posing
an ancillary problem to the imposition of antitrust liability. See Comment, The Erosion of
State Action Immunity From the Antitrust Laws: City of Lafayette v. Louisiana Power and
Light Co., 45 BROOKLYN L. REv. 165, 187 (1978).

221. In a recent decision in the Second Circuit Court of Appeals, Turpin v. Mailet, 579
F.2d 152 (2d Cir. 1978), vacated 99 S.Ct. 554 (1978) to be reconsidered in light of Monnell v.
Department of Social Services, 436 U.S. 658 (1978) (local governments are not wholly immune
from suit under Civil Rights Act of 1871), it was held that a municipality can be liable in
damages for unconstitutional actions of its employees if the municipality is itself a wrongdoer.
The court, sitting en banc, decided the case in a five to four decision. One of the arguments
made by the dissent was that municipalities today are not in a position to afford a damage
award against them. 579 F.2d at 180 (citing Blackmun's dissent in City of Lafayette). In the
future, as municipalities are forced to pay these awards, the concerns expressed by a number
of these judges will undoubtedly prevail to affect the substantive law. For a more complete
discussion of the ramifications of antitrust treble damage liability on municipalities see Note,
Federal Antitrust Immunity: Exposure of Municipalities to Treble Antitrust Damages Sets
Limit for New Federalism: City of Lafayette v. Louisiana Power & Light Co., 11 CONN. L.
REV. 126 (1978).

222. Brief for Petitioner at 14, City of Lafayette v. Louisiana Power and Light Co., 435
U.S. 389 (1978).

223. 435 U.S. at 441. The plurality asserted that the question of remedy can only arise if
the district court on remand determines that the cities' activities are prohibited by the anti-
trust laws. Id. at 402 n.22.

224. Id. at 443.
225. See note 193 supra and accompanying text.
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thought beyond the sphere of government.""2 ' After City of Lafay-
ette, the risk of fiscal devestation through treble damages would
stifle any municipal leader in implementing such programs.

Furthermore, the specter of treble damages may distort the legis-
lative mandate test by forcing increased involvement of the states
in the operation of their agencies and subdivisions. In many situa-
tions, a municipality assessed with treble damages would have no
alternative but to turn to the state in order to satisfy the judg-
ment. 27 This possibility alone might compel a state to exercise a
greater degree of control and scrutiny over the cities' budgets than
it otherwise might. Such a result would be inimical to the federalist
doctrine espoused in National League of Cities.22

1 Moreover, such
control may compel a court to conclude that a state has
"contemplated" actions with antitrust significance and thus make
the application of the Parker exemption automatic. 2

1

Another problem arising from the legislative mandate test is the
difficulty in establishing the precise form a state policy should take
in order to qualify as a limitation upon federal commerce power.
This problem has been a source of confusion among lower courts
since City of Lafayette. For example, in Star Lines v. Puerto Rico
Maritime Shipping Authority, 20 the district court for the Southern
District of New York found that the "blanket antitrust exemption
provisions contained in the Act creating [the Puerto Rico Maritime
Shipping Authority ("PRMSA") did] not in and of themselves con-
fer antitrust 'immunity' from PRMSA. ' '23 1 Upon an analysis of
Parker and its progeny, the district court decided that PRMSA's
actions did not satisfy two criteria derived from City of Lafayette:

226. See Schwartz, supra note 23, at 1129.
227. "A recent study revealed that the statutes of 15 states provide for a State receiver or

state agency to act as a receiver when a local government unit defaults on its financial
obligations." ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, CITY FINANCIAL EMER-

GENCIES: THE INTERGOVERNMENTAL DIMENSION 77 (1973).

228. See pt. II supra.
229. Cf. S.J. Groves & Sons Co. v. New Jersey Turnpike Auth., 268 F. Supp. 568, 578

(D.N.J. 1967) (no eleventh amendment immunity where turnpike authority has substantial
fiscal and managerial autonomy and is insulated from state treasury); Jagnandam v. Giles,

538 F.2d 1166, 1174-75 (5th Cir. 1976), cert. denied, 429 U.S. 1110 (1977) (under state law,
state involved in all aspects of financial management of university).

230. 451 F. Supp. 157 (S.D.N.Y. 1978). See note 217 supra.
231. Id. at 166. See note 217 supra for text of act creating PRMSA.
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they "were neither compelled by the state acting as sovereign nor
executed pursuant to any governmental policy to displace market
forces in the area in which PRMSA's activities took place." ' 2

In determining whether the state was "acting as sovereign,"
Judge Carter's opinion in Star Lines focused solely on the issue of
legislative intent as prescribed by City of Lafayette. "We fail to
see," explained the court, "how PRMSA's authority in this regard
suggests an intention by the legislature that in the conduct of its
business on these foreign trade routes PRMSA should seek to estab-
lish a foreign, private entity as a monopolist of a particular route
and seek to eliminate all other competition from participating in
that trade.2 1

3

Star Lines also concluded that the challenged anticompetitive
activity was not pursuant to a state policy intending to displace
competition with regulation or monopolistic public service. This
second finding appears no different from the first. The court found
that the "legislature focused on insuring adequate carrier and pas-
senger services between Puerto Rico and the mainland, 23 4 not on
displacing "competition in the conduct of international commerce
on a trade route completely removed and unrelated to Puerto
Rico. 13 5 Star Lines determined, under both criteria, that the legis-
lature did not compel anticompetitive activity involving trade out-
side Puerto Rico. This point is underscored by the court's observa-
tion that

if the conduct being challenged here were that PRMSA had reduced competi-
tion in the Puerto Rican-East Coast trade by acquiring a majority of those
vessels suitable for engaging in that trade, or that PRMSA had contracted
with'a single private company to control Puerto Rico's port facilities,
PRMSA's claim to antitrust immunity would be on much stronger ground.13

1

The court thus viewed PRMSA's enacting legislation as not permit-
ting anticompetitive conduct outside the Puerto Rico-East Coast
trade routes.

One disturbing aspect of this case concerns the court's require-
ment that the legislature "compel" the anticompetitive conduct

232. 451 F. Supp. at 166.
233. Id. at 167.
234. Id. at 168.
235. Id.
236. Id. at 167.
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rather than "contemplate" it as prescribed in City of Lafayette.
While this distinction may not have affected the outcome in Star
Lines, it may in the future change the application of the Parker
doctrine. 37 The Supreme Court had explicitly stated that a political
subdivision need not point to a "specific, detailed legislative author-
ization" before it properly may assert a defense of immunity. 3 An
adequate state mandate exists when it is found" 'from the authority
given a governmental entity to operate in a particular area, that the
legislature contemplated the kind of action complained of.' "2139

An indication that the distinction between "compel" and
"contemplate" is more than semantic appears in a recent case de-
cided by the Fifth Circuit Court of Appeals. In United States v.
Texas Board of Public Accounting,240 a state instrumentality was
held liable under antitrust laws because its enabling statute did not
mandate anticompetitive activity. In that case, the court scruti-
nized section 5 of the Texas Accountancy Act which provided that
the Texas Board of Accountancy "may promulgate, and may amend
from time to time, rules of professional conduct appropriate to es-
tablish and maintain a high standard of integrity in the profession
of public accountancy .. ."24 The District Court for the Western
District of Texas considered this "permissive, not mandatory, lan-
guage," ' 2 and therefore, the Board could not sanction restraints
against competitive bidding in the accounting industry.4 3

The District Court for the Northern District of Indiana, in City
of Mishawaka, Indiana v. American Electric Power Co.," took a
more liberal view of the legislative mandate test to find that a
municipality-run utility enjoyed immunity from the federal anti-
trust laws. Relying on the Supreme Court's explanation in City of

237. Justice Stewart, in his dissent in City of Lafayette, pointed out the problems that
the vagueness inherent in the legislative mandate test presents. He analogizes the problem
to the cases involving substantive due process where federal judges invalidated state and
municipal economic regulations they thought were unfair. 435 U.S. at 438-40.

238. Id. at 415.
239. Id. (quoting 5th Circuit opinion below).
240. 464 F. Supp. 400 (W.D. Tex. 1978), aff'd and modified, 592 F.2d 919 (5th Cir. 1979).
241. 464 F. Supp. at 402.
242. Id. at 404.
243. Judge Gie of the Fifth Circuit vigorously dissented from the court's analysis stating

that City of Lafayette did not require mandatory language. 592 F.2d at 919-20.
244. 465 F. Supp 1320 (N.D. Ind. 1979).

19801



FORDHAM URBAN LAW JOURNAL

Lafayette that a "specific, detailed legislative authorization"' ' need
not be found, the district court concluded that sufficient state au-
thority to operate as a monopoly can be inferred from a general
statutory mandate to operate a utility.4 The relevant state statute
merely empowered Indiana municipalities to own and operate utili-
ties.247

This apparent discrepancy in interpretatiolls of what will satisfy
the legislative mandate test lends support to Justice Stewart's dis-
sent in City of Lafayette. Justice Stewart stated that the City of
Lafayette test was vague in prescribing the type of state legislative
mandate required for the Parker doctrine to apply. 4' Justice Stew-
art observed that the counterclaim in City of Lafayette alleged, in
essence, that the municipalities engaged in sham litigation, main-
tained their monopolies by debenture covenants, foreclosed compe-
tition by long-term supply contracts, and tied the sale of gas and
water to the sale of electricity." 4 ' According to Justice Stewart,
these actions could be considered the same as "bringing law suits,
issuing bonds and providing electric and gas service, all of which
were activities authorized by [Louisiana] statutes.""25

It has yet to be decided by the district court to which City of
Lafayette was remanded whether or not the utilities' enabling stat-
utes meet the criteria established by the Supreme Court. Because
the Supreme Court affirmed the court of appeals' decision, how-
ever, it appears that the Court does not consider these statutes alone
a sufficient mandate to trigger the Parker doctrine. 5' To what de-

245. 435 U.S. at 415.
246. "The relevant Indiana statutes show that the State of Indiana has authorized its

municipalities to operate as exclusive monopolies of electric, water, sewer, and other utili-
ties." 465 F. Supp. at 1347. See note 247 infra for the text of the Indiana statute.

247. IND. CODE ANN. § 8-1-2-90 (Burns 1973) states, in pertinent part:
Any municipality in the state of Indiana is hereby empowered . . . to own, lease,

erect, establish, purchase, condemn, construct, acquire, hold and operate any utility
within the boundaries of such municipality . . . without the consent or control of any
department, bureau or commission other than the municipal council of the municipal-
ity in which such utility may be operated.
248. 435 U.S. at 435.
249. Id. at 435-36.
250. Id. at 436.
251. The strong language against exemption found in the Louisiana statutes presented to

the Court, 435 U.S. at 414 n.44, suggests the plurality did not comtemplate the possibility of
a finding by the district court on remand that the municipal utility would satisfy the criteria
set up by the Court. However, in a footnote, Justice Brennan reiterates the City of Lafayette
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gree the legislative mandate test will have to be refined will remain
a source of confusion for lower courts. Until the Supreme Court
clarifies this doctrine, state, legislative intent runs the grave risk of
being misinterpreted by the judiciary. Considering the importance
of interpreting a state legislature's mandate on the determination
of the scope of state sovereignty, this problem cannot be neglected
by the Court. The only viable solution may be to turn the Parker
inquiry, and ultimately the entire question of state sovereignty, into
a balancing process where the court will overlook those state legisla-
tive mandates it deems inappropriate in the face of overriding fed-
eral policies. 2 ' Such a result, though inimical to the federalist doc-
trine,253 would forthrightly address the single most difficult issue
which underlies these cases: when should federal policies take pre-
cedence over those of the states.

V. Conclusion

National League of Cities represents a revived sensitivity by the
Supreme Court to the effect of federal regulation on the autonomy
of local and state governments. Announcing this concern, the Court
declared that Congress may not "force directly upon the States its
choices as to how essential decisions regarding the conduct of inte-
gral governmental functions are to be made." '54 Unfortunately,
National League of Cities fails to offer workable guidelines for deter-
mining the limits on federal commerce power created by a state's
sovereignty.

Possible clarification of what these limits are may be found in the
antitrust context where the Supreme Court's application of federal-
ism resulted in an exclusion from antitrust laws for state action
thirty years before National League of Cities in Parker v. Brown.
The same court that decided National League of Cities255 considered
the Parker decision on four separate occasions, culminating in City

standards announcing that "municipalities are 'exempt' from antitrust enforcement when
acting as state agencies implementing state policy to the same extent as the State itself."
435 U.S. at 412 n.42.

252. See notes 132, 150-53 & 175 supra and accompanying text.
253. Such a result may also conflict with those decisions which condemned the regime of

substantive due process. See Cantor, 428 U.S. at 627 (Stewart, J., dissenting).
254. 426 U.S. at 855.
255. The Goldfarb decision took place prior to Mr. Justice Douglas' retirement and Mr.

Justice Stevens' appointment.
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of Lafayette. There, the Sherman Act was held inapplicable to state
subdivisions acting in a manner contemplated by the state legisla-
ture. The decisions which led to this test of sovereignty under the
antitrust laws circumvented many of the ambiguities inherent in
National League of Cities. While problems exist in attempting to
decipher what are a state's policies, the test under Parker should
assist in defining the scope of state sovereignty as a limit to congres-
sional commerce power.

Whereas National League of Cities served as a check on an in-
creasing amount of federal power over states,25 the Parker doctrine
rightly acknowledges that states and municipalities should not au-
tomatically be allowed to transcend the federal interest in free
trade. Government is emerging as the economy's largest consumer
and to exempt it totally from antitrust regulation would subvert the
goals of our free enterprise system. Principles of federalism upon
which this country was founded, however, demand that states be
allowed to formulate their own methods of delivering the govern-
mental services which they deem important free from interference
of any federal regulation. Significantly, the Parker doctrine's legis-
lative mandate test insures that a state remains free to formulate
its own policies.

Of course, this view presents the risk that some states will abuse
their unique status in the federal system to the detriment of compet-
ing private concerns, consumers and constituents of their states and
neighboring states. Some type of balancing approach by the courts
may thus be necessary to insure that states do not seriously disrupt
the anticompetitive goals of the national government. 57 But as
Judge Henry J. Friendly so aptly observed, "although some state
governments may be ignorant or venal, many are far seeing and
courageous; and not all wisdom reposes in Washington.""25 The judi-
ciary should not lose sight of Chief Justice Chase's vision of "an
indestructible Union, composed of indestructible States." '259

Stephen G. Rooney

256. See Blumstein, Some Intersections of the Negative Commerce Clause and the New
Federalism: The Case of Discriminating State Income Tax Treatment of Out-of-State Tax-
Exempt Bonds, 31 VAND. L. REv. 473, 488 (1978).

257. The possibility that states will abuse their status to the detriment of national policies
may be limited by the state's constitutional inability to regulate commerce. See TRIBE, supra
note 7, at 326.

258. Friendly, supra note 2, at 1033-34.
259. Texas v. White, 74 U.S. 700, 725 (1868).
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