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To commence the statutory

time for appsals as of right
" (CPLR 6513]a]), you are

advised to serve a copy

of this order, with notice

of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE « :

PRESENT HON. LAWRENCE H. ECKER, J.5.C.
. s by 3

In the Matter of DOUGLAS THWAITES;

Petitioner, |
- -against- Index No. 5312/2011
, ' 'AMENDED
DECISION, ORDER &
JUDGMENT
NEW YORK STATE BOARD OF PAROLE, -
- Respondent .

The following papers numbered 1 017 were read on pefitioner's application
purSuanl-to CPLR Article 78 seeking an order annulling and vacating his d?nial of parole

and granting a new parole release hearing: -

 PAPERS NUMBERED -

Notice of Petitloanetltlonl Exhlbits A—BIMemorandum of law - 15. . -
Answer and Return/Exhibits 1-10 - : Foow W BB &
. 17 -

Reply. Affirmation _
- Upon the oourt's own moiibn the decision, order, and jUdgtnen‘t dated
December 21, 2011, is recalled and vacated and the follomng amended der.uslon

: judgment and order is substltuted therefor



Petitioner_ Douglas Thwaites (“Petitioner) seeks an order and judgment pursuant S

to CPLR Atticle 78 seekin’g the following relief: 1) “annulling and vacating the Morch 16,

2010 detennlnatrc)n of respondent New York State Board of Parole danymg him parole

WA

and 2) grantlng a new parola hearing Respondent opposes the petrtion and oeeks lts i

dismissal.
o Peiilioner was convicted by a jury of murder in the second degree and assault in

the second degroe on April 15-' 1986 in éupreme Court Kings County. He was

" sentenced to indeterminate terrns of 25 years to life imprisonment and

" 2 1f3 7 yeans to run ooncumanﬂy Now 67 years old he has served over 26 years of
' h‘is sentonoe. Wh_on he is released, he is subject to-an Order of Deportatron Issuod on

September 3, 1998, for removal to Tnnidad and_ ;robano. l

" On July 28, 1985, petitioner killod his estrange"d- wife by fataly stabbing her as

she started to gel intoa car parked in front of 792 Park Place in Brooklyn Edley John a

family frfend was a!so at the car. The petmoner grabbed his wrfe and John sought to

inlervono. Petitioner otabbed John twice in the left arm. He then stabbed his wife nirie

_ times. g - | | - | . ‘ . ‘

Aﬂer sorving 25 years potltionor became eligible for parolo in July, 2010. He

appeared before the Board of Parole on Marcn 16. 2010. At this initial parole hearing,

- the Board primarily quesp_‘.io'ned petitioner about his crimos and'pnst crirninnl ni_.s'to_ry,lao '

well as the oe'bortation order to Trinidad and fobago'. -nembqgr admitted 1o the crime

and expressed his remorse. Respond. Answer and Retur, Exhibit 3. =
Petitioner was denied parole and held for 24 months to March, 2012.

.2'



The Board’s decisnon staied

~ After a careful review of your record, a personal interview«
and deliberation, parole is denied. Your institutional accomplish—

disciplinary
record. This panel remains conceined, however, about youir
history of unlawful conduct, the gracity (sic) of your instant offense
and the disregard displayed for the norms of our society which,
when considered with required and relevant factors, leads to the
canclusion that yourdiscretionary release is inappropriate at this
time and incompatible with the welfare of the community. To hold .
otherwise would so deprecate the seriousness of your erime as fo

undermine respect for the Iaw

Petitioner took an administrative appeal from the Board’s decision. On or about -

February 17, 2011; the Board of Parole affirmed its decision denying parole.

eio

- In the lnstant Article 78 proceedlng, petmonor contends the Parole Board's
decision to deny parole was: 1) arbltrary and capricious; 2) a denial of due process in
failing to offer any guidance or addmonal roasons other than severity of the offense
3) failed to. cons:der the sentence minutes, 4) failed to follow the. proper gutdelmes for
1 neloase doc:slons '5) falled fo apply the procoduros established for parole reloase for
. 'deporlahon cnly, and 6) an abuse of discretlon in focusing exciusmal‘y on the instant

: oﬂ‘ense
@po_ndem :

In ita answer and retum the respondent argues the petmon should be dlsmlssed

as lacking in merlf because: 1) the Paroio Board must consider criteria-which is relevant

ments and release plans are noted, as is your improved

v\



to tlre specific inmate, includ'lag-.: but not llmited to, the lnrnéte’_s iri'st’ltutional reeord or
criminal behavior, giving whatever emphasis it chooses to each factor; - 2) the Boarﬂ is
not required to gwe equal weight to each statutory factor; 3) an inmate wlth posltrve
| instltutlonal achievements Is not automatically entltled to parele release 4) parole
release shall not be granled‘ melely asa reward for good conduct or.ach levements
wmle inurcerated 5) adetermlnatlon that the lnmate s achlelrements are otItwe!ghed
by the severity of the crime Is within the Board's discretion, and does not demonst_ra_t_e a
- showing of irrationality bord"ering on limproeriety; ' 6) the conslderatlah of prl_son'
disciplinary violations Is also appropriate; 7) the claim that the denial of parole
amounted le a re-sentencing is without merit; Bl_tha fact the l’arole Board neither had
nor considered the sentehefhg njin lltes was harmless error because the sentencing
mln_utee,' which were subseguently obtained and revl'ewecl on the ad'|_1-1inlstrative appeal
[Respond. Answer and R_gtam, Exchibit 10] do not contain any recomiriendation i favor-
of orin oppasitlon to petitioner‘a parole-' release,_ and, llmarefore, de_ not. provide a,basis
for setting aside the decision; . 9) the Board's reasons denying ,parelé.-were s‘uﬁic_lently
d‘etailad anda prober exercise:-of its proﬁ'er discreﬂoa' and 10), the Board is rlbt rerluired_ -
to adwse the petltloner as to the programs he should take or rehabliltatwe efforts he '

should engage in to help ensure hls release in the future.

' lecusslon_ _ L
The Parole Board's falure to obtain and consider the petitioner’s sentehcihg
minutes at the parole heanng |s not greunds to set asrde the Board's detannlnatlon

‘since the mlnutes did nol contaln any recommendatlon as to: parole Duﬁy V. NYS Div: -

of Parole, 74 AD3dh 965 (20‘ Dept 2010).
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Tuming to the Boards decision, it s well settled that parcle reioase is a
. discretionary function of the Parole Board and its determination should not be.disturﬁed
by the court unless it is shown that the Board's decision is irrational "b.ord.erling on
Improﬁrié!y” ahd that the deterinination was, thus, arbitrary and céﬁ;ﬁcious Matter of
Silmon v. mes, 95 N.Y.2d 470 (2000) Maﬂer of King v. NYS D.'wslon of Parole, 190

AD.2d 423 (1% Dept,, 1993), affd 33 N.Y.2d 788 (1994); Matter of Duﬁy v. NYS Div. of, ..

Parole, 74 AD3d 965 (2d Dept 2010); Matter of Rios v. NYS Diws.eon of Parole, 15 M:sc -
3d 1 107{A) (Sup. Ct., Kings Co., 2007 ). In reviewing the Board's .de_ciswn, the courl -
must also examine whether the Board's discretion was properly éxerciseq in
accordance with iﬁe parole statute Executive Law §259—i[2][c] provides: -
- Discretionary release on parola shall not be granted
merely as a regard for good conduct or efficient y
performance of duties while confined but after considering
' if there is a reasonable probability that, If such inmate
is released, he will live and remain at liberty without
violating the law, and that his release is not incompatible

with the welfare of society and wili not so deprecate the
- seriousness of his crime as to undennlne respect for the

faw, -

The statute provides the Board with the followmg specific factors to be
cons:dorad in determmlng whether thL above general criteria has been met
i) the institutional record including program goals and accomp!ishments. academic
achie#emehts, voca_;tiona_\l e_duqétional, training or work a‘ssignrﬁeqté, therapy and
ihterpersonal nelati_ohships with stai’f and inmates, ii) perforlﬁance. ifany, 'és a
. participant ina temporé_ry release p_a_rolgra_m;'iii_)_releése plans includ:lng communit_y
' resouroes. emplayment, ed_utiori_and‘tl'aining and support services Qva'ilable to the
| inmate; iQ) any deportatiofi Ioi'der issuec_lh by thg federal government; v) the wrjttell
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.staternant of the cnme vlchm or the victlm s representatwe. where the crime wctlm is.
deceased oris mentally or physically mcapacitated \n) the Iength cf the determmate
sentence to whlch_t_h_e {nmate would be sub]ea had he or she recalved a s‘e’ntenoe |
pursuant to section 70.70 or section 70.71 of the penal law for a felony defined i article
- two hundred twenty o artcle two hundred twenty-one of the perial law; v) the
s'eﬁbusnesé— of the offénsé with due consideration to the typé of i‘sentence. lengthof
-.aentence and recbmmendaﬁons of the sentencmg court, tha dlstnct attorneyl the
attomey for the inmate the pre-sentence probatlon report as well as oonslderation of
any mitngatlng and aggravating factors, and activities following arrest prior to,
_conﬁnement and viii) prior cnminal record Includmg the nature and pattem of offenses
A adjustment to any previous probatlon or parole supervision and instrtutlonal
 confinement. Executive Law §259-I[2][c][A], as amended by Laws of 2011; ch. 62
 repealing Section 259-i[1] and adding factors (vii) ar__id (vili) to Section 259-i[2][c]to -
' oonsblidaté all factors governing release dgcisions info a single section of the parole -
- - statute. Previously, factors (vu) and (vili) [s'e"riouéne's's of thé.offense énd prior t;ﬁmi_hé!'-
history] were separately set forth in Section 25-[1] which is fiow repealed.
of gréa't'e'r sigmﬁcéncle,- Execuiive Law §259-c[’4] was recently aﬁél_'i'd'Ed,: to

' -‘quliife the Board to prdrﬁulﬁate qew procedyres in making éarole release decisions.
Such new prqcedufés 15 be adopted shall incorporate risk and needs principies to
méasure--lthe rehapilftaﬁqn_ of p‘:ersd_ﬁs' apbearing‘ _I:o'eft_ire the board, the likelihood of
© success of-s'ucﬁ persons upon release, an& 'a‘ssis't'hembers of th'ia étate board of parole
in determining which inmates may be released to parole supennsion Se‘e,‘ Laws of |
2011, ch. 62, Part C, Subpart A, §38-b." ;
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' The amendments to the parole statutes are remedial in nature and desigred fo
modernize decisiqn—niakirig in the area of parole release. ‘As one commentator noted:

The 2011 amendments.....modernize the work of the .

Parole Board by requiring the board to adopt procedures
that incorporate a growing body of social science research -
- about assessing post-release needs and recndMsm, risks.

L * * ‘.'t

7. [T]he most important change is the replacement of static, ..
past focused “guidelines” with more dynamic present and
future-focused risk assessment “procedures” to guide the -
~ Parole Board...This addition of an explicit requirement that
the Parole Board adopf and be guided by procedures that :
~ require it to evaluate “rehabilitation” and the likelihood of
- success...upon felease” signals a critical reform and
-modernization of parole practices. Such procedures....will
rationalize parole decision-making by placing the focus
primarily on who the person appearing before the Parole
_ ‘Board is today and on whether that person can succeed
in the community after release, rather than - as under the
previous “guidelines” — on who the person was many years:
- earlier when she or he committed the crime. Thla is a shiﬂ
of potent:ally sweepmg significance.” . .

Professor F’hl"lp M Genty, Columbia Law School, “Changes to Parole Laws Signal
Potent{ally Sweeplng Policy Shlﬂ NYLJ September 1, 2011
k. The issue before the court in this case is whether the 201 1 Amendments to the

Executive 'de, as set forth-above, shall dpply to the instant Aiticle 78 proceedlng. The :

amendment to Executive Law 259-i[2][c] became effective.on March 31, 2011, and the
amendment to Executive Law §259-c[4] became effective on November 1,2011. The

- court concludes the remedial amendments shouid apply in this pending proceeding, and
petitioner is thereby entitled to a new baréle hearing consistent with the new risk

~ assessment procedures.
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Itis 'él'x;iomaltic that éﬁedial leéislation should be given retroactwe effectm order
to effectuate its beneficial purpose. Gleason v, Vee, 96 NY2d 11{, :.122- (zooﬂ;
Majewski v: Broadalbin-Perth Cent. School District, 91 Nvéq 677.(1998); Becker v.
- Ht}ss' Co., 43 NY2d '527, 540 (1978); 'see-l alsé,_Péople ex rbl. Forshey v. Joﬁn, 75 AD3d |
1100 (4" Dept 2010); Agusiza v. Varitage Properties, LLc,' 69 AD3d 422 (1* qut |
2010). éem_edfal statutes have been_régarded as an.exo_epﬁon to s'lny_g'qne'ral rule -
against retroactivity. McKinnéy’s' cohs. Laws of N.Y., Book 1, Statutes, §54. '

Here, '-thé Parore Board relied almost énﬁrely oh_ the natﬁré'bf ;:)Ietitioner's. c'rimlel inl
dediying parole. Whie his institutional accomplishments and ralaa_s‘é plans were noted,

the Baaiﬁ focuée& on the circumstanoes of the crime committed twenty-five years ago.

When the Board raasoned that petltioner’s discretionary release was mappropr:ale and
incompatible with the welfare of the community so as to deprecate the sariousness of
‘ the crime as to undermlne the respect for the Iaw it was employing: past~focused
rhetonc not future-focused risk assessment analysis Such reasons fail to sustain a
rational determinatlon on the inquiry at hand;. -whether tt_zerg is a -reaspnable, probabimy
that, if such inmate Is réiease_d. he '\fvill live and 're'main_.at liberty without violating the -
law, and that his release is not incompatible wi-th' the welfare of society and \,.m’_f‘lll hpi
dep['ecdtb lhe seriousness of his— crime as to undenﬁi'né.re.spec'l for':.the Iél_w. Executive .‘
Law §259-l[2][c] | .

_In Marter of ng v. NYS Div. of Parole, supra, the court, in finding the Parole
'Board's d_eterminallon fundamentally flawed, stated , “The lple of the Pa{of_e Board is not

to resentence petitioner, according to the personal opinions of its members as to the




appropriate ;:anally fo'r murder, bdt to detenhiné whether, 'a_sl of tfiis momens. given' all of
the relevant statutory factors, he should be released.” (emphasis ad'ded) -
_ Slmilarly in Matter of Rios v. NYS D:vlsion of Parole, 15 M:sc 3d 1 107 (A) 2007

WL 846561 (Sup Ct, Kings Oo 2007), the court stated

- “[t]his court, of course, does not mean to minimize the seriousness of petitioner's
offense, nor the tragedy of the death of petitioner's victim[s], however in affording
the possibility of parole to those convicted of murder, the ‘Legislature has'made a
determination that, despite the seriousness of that crime, rehabilitation is

~ possible and desirable..........certainly every murder conviction is inherently a
matter of the utmost senousness since it reflects the unjustifiable taking and
tragic loss of a human life. Since, however, the Legislature has determined that a
murder conviction per se should not preclude parole, there must be a showing of
some aggravating circumstances beyond the inherent seriousness of the crime

itself, quoting Matter of K:ng, supra, 190 A.D. 2d at 433" :

The court finds the Board's decision denying parole in thls case to be arbltrary |
& and capﬂclous irral;onal and lmproper based. upon the Parola Board's failure to |
arhculate any rational honconclusory basis, othar than its reltance on the serlnusness
"‘of the crime why the Board could not believe 'there isa reasonable probability that if

'petitioner is released he wou!d live and remain at liberty without wolating the Iaw and

that his release is no[ mcompatlble w:th the welfare of socte!y and w;ll not S0 depreca[e

the seriousness of hls crime as to undermine respact for law.” Executwe Law
' 5259—1[2][(:] it is undtsputed on thls record the Board's declslon was not made in
| accordanoe with the 2011 Amendments to the Executlve Law which reqwres a new
pamle hearing ut:llzung risk assessment principles and prooedures
- The Parole Board's determination also failed to indicate whether oonsrderauon

was given to whether release to the deportatlon order with mandatory removal was



W\

ab{;rbpriate under the circumstanoes Iof this case. Su&i dbnélderétiéh is réq_uiréd-b;ha

parole statute. Executive Law 259-[2][c]la]. :
Accordlngly, the court grants the petition, annuls the Board of Parole’

determination of March 16, 2010, vacates the denial of parole release to peﬁﬂoner and

remands to the Board of Parole which, within 30 days of the service of a copy of this

- . order with notice of entry, shall hold a new parole hearing donsfstent with this decision
. and the mandates of Executive Law '§25§-c and §259, as amended by Léws of 2011,

ch. 62. The new hearing shall be held before a diﬁélraﬁt panel of the Parole Board.
The foregoing constitutes the decision, order, and judgment of the court.

Dated: Goshen, New York
~ -~ December 23, 2011 -

' LAWRENCE H. ECKER, J.8.C.

cc: Douglas Thwaltes-
86-A-3426
Mid Orange Correctional Facllity
900 Kings Highway
Warwfck New York 10990

Jeane L Strickland Srmth Esq
“Assistant Attorney General
New York State Attorney General s Ofﬁoe
Attorney for Respondent : _
One Civic Center Plaza, Suite 401
Poughkeepsie, New York 12601
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