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‘of the Civil Practice Law and Rules .

FILED
AND
ENTERED

ON | J=8/= 2000

WESTCHESTER
COUNTY CLERK

SUPREME COURT ‘OF THE STATE OF NEW YORK
COUNTY OF" WESTCHESTERw :

In the Matter of ﬁhernpplication of

TRl THOMAS; ! . - - |

Petitioner, Dgc:szou [ OEQ,E

For a Judgment. Pursuant to Article 78 5:ndex #99 17982

~against- e e i
NEW_YORK,STATE,DIVISION OF PAROLE, ’

jand, THE; SUPERINTENDENT..OF, THE ” Ty

:mcon:rcn comcwmam. FD.CILITY :

Respundents.

This is a petition brought pursuant to Arti;:ie ?é of
the Civil Practice Law and Rules, seeking a review of a

» v L3
determination of the respondent New York State Board of Parole

'whic'h denied release of the petitioner following a hearing

conducted on February 16, 1999.~ The petitioner brought an
administrative appeal of the hearing‘'s adverse decision. The
dec’:ision' was affirmed .on. November. 'ﬁﬁ, 1999.

- The petitioner is an inmate .at the Taconic

Correctional Fac:.l:.ty, who :..s 5erv:.ng an indetermmate term of -

imprisonment of f;ve years to life unon her ccnviction by her

plea of gquilty as a juvenile offender to the crime of murder in

the second degree. - _ o




FCF#3 4

mﬁri -

On February 20, 1980, when the petitioner was 15 years
old, she and another juvenile participatedlin a bu;giarf.in the
apartment of a 7l-ye§r old woman in Queens, New York. According
to the peﬁitioner, during the course of the burglary, her
codefendant struck the. 7l-year old woman in the heud.with her
shoe. .The'patitidner states that she fled from the woman's

apartment at that point, and was unaware that her codefendant

" had caused the woman's death. The petitioner contends, and: it

is uncontradicted, that she did npt'direct;y cause the death of
the victim, but she indurred the liability for fel&nylmurder by
virtue of the fact that she was an accomplice on the bifglary

This is corroborated by the fact that the petltlaner réceived

the minimum term of incarceration permitted by law for Mer plea

~of guiity‘Twhile her: codefgndant received the max nmqi_tefm

permitted by law.

‘The crime occurred on February 20, 1980 at which time

- the petitioner .wa's 15 .years -old. The petitiohe:r.l. was not

- apprehended until some 12-1/2 years later pﬁ August 5, 1992.
N 'I . n h

The petitioﬁer had had no involvement with the law prior to

" ‘February 20, 1§§0=nor-subséquunt to the date of the crime until

August 5, 1992 when she was arrested for that crime. Since the
time of her arrest, _she has . incurred no° dlscxpllnary
infractions. . She has received"a certificate of earned
eligibiliﬁy pursu&nt.to Secticﬁ_acs of the Correction Law. That

section provides in part:

If the commissioner determines that the
inmate has successfully participated in the
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[aaslgnad work and treatment] program - he
may issue the inmate ‘a certificate of
earned eligibility. Notwithstanding any
other provision of law, an inmate who is
serving a sentence with a minimum term of
not more than six years and who has been
- issued a certificate of earned eligibility, .
shall be granted parole release at the
expiration of his .minimum term or as
authorized by subdivision four of section
‘eight hundred sixty-seven unless the board
of parole determines that there is a
reasonable probability that, if such inmate
is released, he will not live and remain at
liberty without violating the.law and that
- his release is ot .compatible with. the
welfare of . so;iety._.:. [Emphasis added.]

: % b : S ¥
‘The: petitioner first appeared before the Board of
Pdrﬁlb'on December 16, 1997. During the course of that ﬁkaring,

the Parole Commissioners discussed the circumstances surrounding
« - b * . . r

. the underlying crime which led to the petitioner's conviction

and incarceration. The petitidner did state that it was her
codeféndant who strﬁck the victim in ‘the head. The péfitioner
stated that she got scared and ran out of the apartment and the

victlm was still alive at the time she ran out of the apartment.

The petitioner did state, "I felt a sense of responsibility

because I was present.". .

“The Paroie Board denied the petitioner;s. parole
release stating that theré was .a reasonable prdbabi}iry that'she
would not‘live and remain at 1iberty'without violating the law,
and ' ‘that her .release at this time: is 1ncompat1ble with the
welfare and safety of the commun;ty. The petitioner: brought an

administrative appeil of that determination. The determination

‘was affirmed on appeal on July 13, 1998. The petitiomer then

3
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brought a'prqbeéd;ng pursuant to Article 78-challenging that

determination.

By a decision and order of this Court dated January
26, 1999, thlB Court found, "to state that there is a Te asonable
probability, that is, that it is more likely than not (that the
petitioner will not live and remain at liberty without iolatirq
the law, is irrational bordering on imprbpribtf;" The " Court
granted the'petitién “to the extent that the Parolé Boﬁr&'s
decision,‘is vacgted.'and,'phe_ Parole Board is directed ‘to
immediately schedule and hold & de novo hearing and provide a
decision in accordance with this decision and orderul

ordered parole: hearing was conducted on February 16, 199§ The

facts elicited at this hearing were substantlally the Same as

had = been fsqliCited at the_lériginal hearing. * It was

uncontradicted +that during the course of the crime the

petitioner and her codefendant talked to the 7l-year old victim

who inrited two girls to her apartment. When they entered the
apartmenr,‘ the éétitioner spoke to ‘the wvictim- wh;le. the
codefendant went into a room in the back and stole an envelcpe
belqnjing*“to ..the- 1ctxmq The-'victim discovered the
codefehdahr'a aétions, said that she was go;ng to. call the
pollce, and the codefendant struck the 71—year old woman in the
head with a shoe. At thnt po;nt the pet;tloner ran out of the
apartment. ’

At ‘the conclusion of the hearing, the Parole Board

issued a decision denying parole release, making éwdetlrmination



chet if reieaoed at this time, there is a reasonable probability

that [the petitioner] would not live and remain at liberty

without violating the law, and [her] release at this time is'

rncompatlble with the welfare and saiety of the commun;ty.. The
decision was based on the sover:.ty of the offense and responses

made by the petitioner at the Parole Board interview which the

Parole Board stated demonstrated limited insight ‘into her

cr;m;nalxty L |

On Decembor ‘9, 1999, the pet;t;oner appeared before

the Parolo Board for the th:.rd time. The third time the

petxtioner relayed her account of what happened on Fe rzrry 20,

1980. She admitted: that she and her codefendant spoke|td'a .lady

in a ' laundromat and, after talking to. the lady fin the
laundromat, they went to her aparfment. While in the épartment,

the petitioner spoke to the lady while hqr'codefendonﬁiwent-into
: 5

-the'baok-hnd went through the lady’'s 'atuff.' The beritioner

admitted that ‘she .entered the lady's apurtment. The plan was
that _the pet;t;oner was to distract the lady whilo her
codefendant .was going to steal the woman's property. When the

woman diaooverod.what the codefendant was doing, she screamed

‘that she oas“going to call the ﬁdiiae, the codofendant struck

the victim with a shoe, and the petzt;oner ran out of the

apartment. At the CDHCluElOﬂ of the hearlng, the Parole Board
aga;n denied parole reloase, stating that:

[Tjhere is a. reasonable probabllity that

[the petitioner] would not live and remain

at liberty without violating the law, and

[the petitioner's] release at this time is

5
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incompatible with the welfare and safety of
-the community. This decision is based on
the following factors: [Petitioner's] crime
of adjudication involves an incident during
the course of which a 7l1-year-old victim's
residence was entered and burglarized.
Durlng the course of ‘this incident, the
victim was killed. Such an action shows’
extreme disregard for human life as well as
-the laws of society. You have minimized
,your involvement in this incident. -

I

The Board of Parole has consistently maintained that

‘the petitioner lacks insight into the seriousness of her offense

because of the fact ‘that she ‘has not accepted direct

responsibility for causing the victim's death . The Court does

not f£ind anything in the record before it to indicate’ Lhat the

petitioner lacks Ln51ght into-the serlousness of her crime. The

‘petitioner has consistently acknowledged the seriousness of the

offense and acceﬁted.regbonsibiIity for the offense e?én'thnught

she, in fact, did not direcﬁly cause the victim's dqath. ‘The -

fact that the petitioner received the minimum term permitted by
= i

;law?fdt'hér'piea_dfgéuiityfwhile her codefendant received the -

maximum term of imprisonment permitted by law indicatet to this

Céourt that the trial court considered the petitioner to be the

~ less culpable of the two participants in this felony murder.  In

fact, the Parole Commiss;dqers appeared to display a lack of

understanding of the concept of acéomplice liability and felony

mnfdéiaWEehffhéfpetitioﬁgr was asked why-she plead guilty and

Hiﬂfﬁﬁﬁf%ﬁﬁgﬁfhe-éﬁﬁé'tc.tfial(;.In response, the petitioner

fully accepted responsibility and stated ﬁhaﬁ she knew she was

wrong for going into the apartment.
' 6
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The respondents have repeatedly advanced the well-
acccpted pr;nc;ple that a lack of inslght into the crime and

lack of remorae conatn.tute a: lega.lly sufficient liasm for

dgqyiggjfparq;eggg' Hnwever, in reviewing the pe?ft;aner S,

statements at three separate parole hearings, the Court does not

- £find anything to support a finding that thc.pet;tiqher lacks

| insigﬁt into her crime or lacks remorse.or nppteciatidﬁ of the

seriousness of the crime. “The petitioner's failure to conform y

her account of the incident to what the Parole Commissioners

‘apparently wish ‘to. hear does not constitute a lack of inkight or,

fazlure to: accept respons;bll;ty ;g _ #g
As prev;ously noted, Correctxon.Law §805 is clear that

the petitioner must be granted parole release unless there is a

-reasanable probahzllty that if s such inmate is released he or she

wxll not live and remazn at lmberty w1thout v;olatlng the law,
that is to say, that it is more likely than not that the
pet;t;oner_w;ll violate the law once again. As noted in the

Court's earlier decision, when all the factors are conéidered,

the fact that the petitioner was an accomplice in a burglary and’

not the individual who directly caused the victim's deazh, that
the pet;tloner had no 1nVOlvement with the law prlor to that
offense, and desp;te not being apprehendad had no subsequent
involvement with the law for 12~ 1/2 years, that the petitioner
has. served in excess of_s;x years in the Statg prison system
without iﬁcurrihg evep-'one_ diéciplingry; report, | that the
petitioner has eﬁrned a certificate of earned eligibility, and

7 _ o g
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that at the time of the offense the petitioner was a l5-year old
girl.and now is néarly'a 36-year old woman, the Court finds to
state that there is a reasonable probability that the petitioner
will not. live and remain at lxberty wlthout v;alatlng the law is
irrational bordering on impropriety. See, Matter of Russo v.
New York State Board of Parole, 50 NY2d 69, 77. |
““Tﬁﬁﬂ?ﬁﬁﬁﬁdﬁﬂéh?ﬁfqhdéance the -aréumeit that the
subsequent appearance before the Parole Board moots any claim

with respect to a prior appearance, citing Guzman v. Division of

Parole, _.AD2d_, 687 NYS 2d 807.(3d Dept, 1999); Herrera v.

ﬁgg;d'gi Parole, 246 AD2d 703 (3d Dept, l998):‘and-EJa§an V.
Divisjon of Parole, 252 AD2d 635 (3d Dept, iQSB).

courts have recognized an exception to the doctrine of mbotness

where thare exiéts a likelihood of repetition either between the
. AN Se%  ee : : ' A N

‘parties or’among members of the public. See, Matter of Hearst-

Corporatibn v. Clyne, 50 NY2d 707, at 714, 715.
The Céurt finds a pattern of impropriety which goés

%heyond the mere. likelxhood of repetltlon, but haa actually been

.....

?repeated‘b?*the}_eapondents*- The Court further f;ndslthgt the
reapondentsahave npt complied with the prior decision of this

Court to conduct a de novo hearing and prdvide a decision in

accordance with the decision.hnd.order of this Court. The
subsequent parole denial decisions do not cite any new factors
to juatify denial of parole release but s;mply and blatantly

reatated the factors which were regected by the Court in its

earlier decxs;on. This hearing and decision was not consistent

= —
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or in accordance with the earlier decision of this Court.

The Coattﬁwill now grant the petition to the extent
that‘tha Parole Board's decision is vacated,. and the Parole
Board is dxracted to. immediately schedule and hold a de gg__

hoar;ng and provide a decision in accordance with this decision.

' Specxf;cally, the Parole Board is directed ‘to either establish

a‘rational’: bas;s to a f;nd;ng that there is a reasonable '

probability that the petlt;oner will not live and remain at

‘;llberty;w;FQoqt v;olatxng the law .or; grant the. petltioner-parole

f;-irelé"‘”“&*"“*

. i . e

The foregoino constitutes the decision and ﬁkderlof L

this Court.
i ' ' N . A
The COurt conszderad the following papers in

connection Wlth this appl;catxon' (1} order to show cause dated

bNovember 30, 1999, together with petition verzf;ed November 19,

1999, and attached- exhibits; (2) respondents' answer verified

February blb,- 2000, together with attached exhl lts, (3)

petzt;oner 5 supplemental aifzrmat;on in support of| order to
show: cause . dated December 2 1999, together with ‘attached
exhibits; (4) letter from pet;t;oner s attorney datéd May. 13
2000, together Wlth atcached exhlb;t (5} prior deozszon and
order of this Court dated January 26, 1999.

Dated: White Plalns, New York

SMay#g 2000 P ' :

KENNETH-H. LANGE
Acting J.S.C. |
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