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where there were airborne asbestos fibers. 3'
Individuals occupationally exposed to asbestos are barred from

suing their employers because of workers' compensation statutes.IM

TABLE 4

X-RAY ABNORMALITIES AMONG 326 HOUSEHOLD
MEMBERS OF AMOSITE ASBESTOS WORKERS

Number of
X-Ray Findings Household Members

Pleural thickening the only abnormality 42 (13%)

Pleural calcification the only abnormality 7 (2%)

Pleural thickening and pleural calcification 3 (1%)

Irregular opacities the only abnormality 35 (11%)

Irregular opacities, pleural thickening and/or
pleural calcification 27 (8%)

Total 114 (35%)

Toxic TORTs, supra note 5, at 149 (table vi, table vii).
134. See notes 36-38 & 51 supra and accompanying text.
135. A complete discussion of workers' compensation and product liability in the work-

place may be found in Weisgall, Product Liability In The Workplace: The Effect of Workers
Compensation on the Rights and Liabilities of Third Parties, 1977 Wis. L. REV. 1035 (1977).
The article discusses the bases of workers' compensation systems, third party suits and the
exclusivity provisions of workers' compensation statutes, and the effect of product liability
litigation on third party actions. Two possible solutions are proposed: allow manufacturers
to bring actions for contribution or indemnification against allegedly negligent employers and
establish workers' compensation as the employee's sole source of recovery for workplace
injuries. See generally id. at 1060-80.

A significant number of states have special provisions which restrict compensation for
occupational diseases, especially dust diseases. Eight states, for example, place unusual
limits on medical benefits for silicosis and asbestosis. Larson, Occupational Disease Under
Workmen's Compensation Laws, 9 U. RICH. L. REv. 87, 110 (1974). See, e.g., ARK. STAT. ANN.
§ 81-1314(b)(1960); 48 ILL. ANN. STAT. § 172.43(Smith-Hurd 1966); KAN. STAT. § 44-5a10 to
-5a14 (1973); MONT. REV. CoDEs ANN. § 92-1311, .1313, -1316, -1327 (Cum. Supp. 1973);
NEV. REV. STAT. § 443.145 et seq. (1973); N.C. GEN. STAT. § 97-52 et seq. (Supp. 1973); OHIO
REv. CODE ANN. § 4123.68 (Page 1973); VT. STAT. ANN. tit. 21, §§ 1005, 1007 (Cum. Supp.
1974).

One of the most common types of restrictive provisions bars claims unless the disability or
death occurs within a specified number of years after a specified event, such as the last day
of work for the particular employee, or the last day of injurious exposure. Larson, supra at
112. See, e.g., UTAH CODE ANN. § 35-2-13 (Supp. 1973); COLO. Rxv. STAT. § 8-60-111 (1973).
See also Graber v. Peter Lametti Constr. Co., 293 Minn. 24, 197 N.W.2d 443 (1972); Bethle-
hem Steel Co. v. Gray, 4 Pa. Commw. Ct. 590, 288 A.2d 828 (1972).
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Therefore, they must seek compensation from the asbestos manu-
facturers. On the east coast the first of nearly one hundred lawsuits
charging asbestos manufacturers with endangering the workers at
the Groton shipyard is scheduled to start trial in April, 1980.136 On
the west coast, a one billion dollar class action lawsuit has been filed
charging the fifteen major asbestos manufacturers with conspiracy
to conceal and to distort reports on the hazards of asbestos.137

The typical plaintiff in current asbestos litigation is either an
insulation worker, a pipecoverer, or a construction worker. He has

136. The Norwalk, Conn. Hour, Nov. 2, 1978, at 19, col. 1. In cases such as this, where
an asbestos manufacturer complied with government specifications concerning the product
manufactured, he may use that compliance as a defense.

Until the 1970s, the Government required the use of asbestos in certain products supplied
to the military. See, e.g., Military Specification: Cement, Insulation, High Temperature, §
3.1, at 2 (1967) (MIL-C-2861D) (insulation cement shall be composed of a dry mixture of
refractory material of rock, mineral fiber, or asbestos fibers). See also Military Specifications:
MIL-I-2781C (1961), MIL-I-2819 (1963) (thermalite); MIL-I-24244 (1973)(thermasil); MIL-V-
2908A (1970), MIL-I-24244, Type 5B (1973) ("super powerhouse" cement); and MIL-C-2861C
(1964), MIL-C-2861D (1972) ("number one plus" cement).

Although no court has been confronted with this defense in an asbestos-disease case, the
defense has been recognized in other contexts. Sanner v. Ford Motor Co., 144 N.J. Super. 1,
364 A.2d 43 (1976), aff'd, 154 N.J. Super. 407, 381 A.2d 805 (1977) (vehicle manufactured in
strict compliance with army plans and specifications). See also Hunt v. Blasius, 55 I1. App.
3d 14, 370 N.E.2d 617 (1977) (highway exit sign pole designed and. installed according to state
specifications).

At least one manufacturer which supplied products to the Government according to govern-
ment specifications plans to seek indemnity and contribution from the government with
respect to any claims filed or settled. The manufacturer seeks to recover damages and costs
incurred by it as a result of: (a) the sale of products which contain asbestos fibers supplied
by the United States of America, (b) supplying products containing asbestos fibers as re-
quired by specifications issued by the United States of America and (c) the employment by
the United States of America of persons allegedly exposed to products containing asbestos
fibers at ship construction and repair facilities, aboard vessels and at other facilities, includ-
ing non-naval facilities.

137. Wall Street Journal, Oct. 30, 1978, at 18, cols 4-6.
Class action status has not been allowed in a product case. Yandle v. PPG Indus., 65 F.R.D.

566 (E.D. Tex. 1974)(asbestos-associated disease); Rheingold v. E.R. Squibb & Sons, Inc.,
74 Civ. 3420 (CHT)(S.D.N.Y. Oct. 14, 1975) (dismissal of DES class action for lack of stand-
ing of named plaintiff); Stack v. E.R. Squibb & Sons, Inc., No. GD 77-059444 (Pa. Ct. C.P.
June 30, 1977)(striking DES class action allegations). See also Rosenfeld v. A.H. Robins Co.,
63 A.D.2d 11, 407 N.Y.S.2d 196 (2d Dep't 1978).

However, there are a few precedents for class actions in personal injury cases. See, e.g.,
Hernandez v. Motor Vessel Skyward, 61 F.R.D. 588 (S.D. Fla. 1973), aff'd, 507 F.2d 1278 (5th
Cir. 1975)(mass food poisoning); Gabel v. Hughes Air Corp., 350 F. Supp. 624 (C.D. ,Cal.
1972)(airline collision). See also Note, Mass Accident Class Actions, 60 CAu. L. Rzv. 1615
(1972); Wolfram, The Antibiotics Class Actions, 1 A.B.F. REs. J. 253 (1976); Biechele v.
Norfolk & W. Ry., 309 F. Supp. 354 (N.D. Ohio 1969)(environmental class action).
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usually worked for different employers and been exposed to asbestos
fibers from different products.138 There is usually a period of twenty
to thirty years between the time the worker initially inhales asbestos
fibers and the date he manifests symptoms of asbestos disease.'
Therefore, it is virtually impossible for a plaintiff to determine with
specificity which asbestos product manufacturer is responsible for
his injury."0

B. Statute of Limitations

A major impediment to claims by persons injured as a result of
asbestos exposure is the application of a statute of limitations. Since
asbestos diseases frequently take twenty to thirty years to manifest
themselves,"' a statute of limitations which begins to run when the
plaintiff is exposed to the product bars a plaintiff from suit before
he is aware of an injury." 2

As early as 1949 the Supreme Court recognized the inequity of
barring a plaintiff from suit if he was diligent in pursuing his legal
remedies. In Urie v. Thompson"3 the plaintiff sued for compensa-
tion under the Federal Employers' Liability Act. Noting the long
latent period between exposure to silica dust and manifestation of
the plaintiff's disease, the Court held that the date the plaintiff
discovered the disease commenced the running of the statute of
limitations."4

The essential issue is whether injury to the plaintiff occurs at the
time of contact with the product or at the time the plaintiff mani-

138. E.g., Insurance Co. of N. Am. v. Forty-Eight Insulations, Inc., No. 7-71654 (E.D.
Mich. May 4, 1978).

139. For a discussion of the medical affects of asbestos exposure, see pt. 11(A) supra.
140. Borel, 493 F.2d at 1083.
141. See text accompanying notes 54-55 supra.
142. Exposure rules and exposure statute of limitations can be either the date of original

contact or the date of last exposure. For cases utilizing time of original contact on the theory
that some damage occurs immediately even though the plaintiff may be unaware of it, see
Roybal v. White, 72 N.M. 285, 383 P.2d 250 (1963); Schwartz v. Heyden Newport Chem.
Corp., 12 N.Y.2d 212, 188 N.E.2d 142, 237 N.Y.S.2d 714, modified, 12 N.Y.2d 1073, 190
N.E.2d 253, 239 N.Y.S. 2d 896, cert. denied, 374 U.S. 808 (1963). For asbestos cases constru-
ing the statute of limitation as running from the date of last exposure, see Bailey v. Johns-
Manville Corp., C.P. No. 77-1, at 15 (E.D. Va. March 30, 1978); Bassham v. Owens-Coming
Fiber Glass Corp., 327 F. Supp. 1007 (D.N.M. 1971).

143. 337 U.S' 163 (1949). The Court in Urie also discussed whether an occupational
disease, as distinguished from an occcupational injury, was compensable under worker's
compensation statutes. Id. at 183-87.

144. Id. at 170.

19781
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fests the asbestos disease. This distinction is important in asbestos
litigation because twenty or more years may elapse between initial
exposure and manifestation of symptoms.' In states where date of
first exposure begins the running of the statute of limitations, all
plaintiffs are effectively precluded from maintaining an action.", In
those states where the date of last exposure commences the running
of the statute, individuals who do not discover their asbestos disease
within the limitation period are barred from suit. 7 This strict ac-
crual rule becomes an overwhelming burden to the asbestos plaintiff
who could not have learned of his illness within the limitation pe-
riod.'48

The primary justifications utilized by courts which continue to
apply an exposure rule are that some damage to the plaintiff oc-
curred on the date of exposure, and that the legislature has not
applied a discovery rule to actions involving inhalation of a hazard-
ous substance'"' Courts frequently perpetuate statute of limitations

145. See text accompanying notes 54-55 supra.
146. New York is representative of those jurisdictions which adhere to the traditional

doctrine that the cause accrues at the time the plaintiff is first exposed to the product. The
"first breath" doctrine was first enunciated by the New York Court of Appeals in Schmidt

v. Merchants Despatch Transp. Co., 270 N.Y. 287, 200 N.E. 824 (1936). Schmidt contracted
pneumoconiosis (a disease of the lungs) as a result of inhaling dust during the course of his

employment. The court stated, "The injury occurs when there is a wrongful invasion of

personal or property rights and then the cause of action accrues." Id. at 300, 200 N.E. at 827.

For a discussion of the discovery rule in products cases, see Birnbaum, "First Breath's"

Last Gasp: The Discovery Rule in Products Liability Cases, 13 FORUM 279 (1977). See also

Proewig v. Zaino, N.Y.L.J., Oct. 25, 1976, at 16, col. 2 (radioactive phosphorous caused

leukemia nine years later and the statute of limitations was applied to bar the suit).

Recently, in an asbestos-associated disease case, a lower New York court rejected the "first

breath" doctrine. McKee v. Johns-Manville Corp., 94 Misc. 2d 327, 404 N.Y.S.2d 814 (Sup.

Ct. 1978). The court held that date of diagnosis should commence the running of the statute
of limitations. Id. at 332-33, 404 N.Y.S.2d at 817.

147. Birnbaum, "First Breath's" Last Gasp: The Discovery Rule in Products Liability
Cases, 13 FORUM 279, 289 (1977).

148. Id. at'290.
149. In a recent asbestos case, the United States District Court for the Eastern District

of Virginia noted the inequity of commencing the running of the statute of limitations upon

the last exposure of the plaintiff to the asbestos product but refused to alter the rule. The
court called on the legislature to modify the rule. Bailey v. Johns-Manville Corp., C.P. No.
77-1, at 15 (E.D. Va. March 30, 1978).

The applicable Virginia codes state:
§ 8.01-243. Personal action for injury to person or property generally.-

A. Unless otherwise provided by statute, every action for personal injuries, what-

ever the theory of recovery . . . shall be brought within two years next after the cause
of action shall have accrued.

VA. CODE § 8.01-243 (1977 Replacement Volume).
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rules without analyzing the underlying considerations and their
applicability to asbestos cases, even when they recognize the ineq-
uity of barring a plaintiff from suit prior to the time when he could
have learned of his illness. 5 0

The policy of not permitting a plaintiff to bring an action many
years after he is aware of his injury is intended to promote diligence
in pursuing legal remedies. 5' A plaintiff who commences litigation
within a limitation period after discovery cannot be said to be
"sleeping on his rights." Until a plaintiff has manifested symptoms
of asbestos disease, he cannot successfully maintain an action to
recover for his injury. A discovery rule rather than an exposure rule
effectively promotes diligence without penalizing the plaintiff whose
injury does not occur immediately.

The policy of permitting a defendant to "close his books" is pri-
marily equitable.'52 When a defendant knowingly exposes individu-

§ 8.01-230. Accrual of cause of action.-
In every action for which a limitation period is prescribed, the cause of action shall

be deemed to accrue and the prescribed limitation period shall begin to run from the
date the injury is sustained in the case of injury to the person, when the breach of
contract or duty occurs in the case of damage to property and not when the resulting
damage is discovered.

Id. § 8.01-230 (1977 Replacement Volume).
150. Bassham v. Owens-Coring Fiber Glass Corp., 327 F. Supp. 1007, 1008 (D.N.M.

1971). The diseases which result from radiation exposure are analagous because they may not
be discovered until years after the exposure or "radioactive impact." In fact, until the disease
becomes manifest, the victim may have no realization of the radiation. Lambert, Atomic
Energy, Nuclear Accidents, 20 ATLA L.J. 340 (1977)(author calls for federal statute adopting
"discovery rule" providing that suit may be brought within reasonable time after disease or
disability is discovered or should have been discovered in exercise of reasonable care). See
also Estep & Van Dyke, Radiation Injuries: Statute of Limitations Inadequacies in Tort
Cases, 62 MIcH. L. REV. 753 (1964); Moore, Radiation and Preconception Injuries: Some
Interesting Problems in Tort Law, 28 Sw. L.J. 414 (1974); Rheingold, Solving Statutes of
Limitations Problems, 4 AM. JUR. TmRALs 441 (1966).

151. Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314 (1945).
Statutes of limitation find their justification in necessity and convenience rather than
in logic. . . . They are practical and pragmatic devices to spare the courts from litiga-
tion of stale claims, and the citizen from being put to his defense after memories have
faded, witnesses have died or disappeared, and evidence has been lost.

Id. (citation omitted).
See also Birnbaum, "First Breath's" Last Gasp: the Discovery Rule in Products Liability

Cases, 13 FoRuM 279, 279 (1977); B. CURRIE, SELECTED ESSAYS ON THE CONFLICT OF LAWS 335-
36 (1963) [hereinafter cited as CURRIE].

152. Judge Miles W. Lord, in his charge to the jury in Karjala, stated:
Now, with regard to the statute of limitations, the law requires that Mr. Karjala

bring his claim to court within six years of the date his claim arises. That is, in order
to avoid stale claims, in fairness to the defendant, you shouldn't be able to have a claim
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als to a hazardous product with knowledge that claims will be
brought many years after the marketing of the product, he should
not be permitted to close his books until individuals injured can
bring their claims.

As early as 1933 the asbestos industry was aware that exposure
to asbestos was likely to cause asbestosis many years after initial
exposure."' By 1955 there was evidence that exposure to asbestos
could also cause cancer many years after initial exposure. Therefore,
asbestos manufacturers should have recognized at least twenty
years ago that claims for compensation might be brought against
them many years after an individual was exposed to their products.

Also underlying an exposure statute of limitations rule is the be-
lief that litigation should be precluded if essential witnesses or evi-
dence are likely to have disappeared.' 4 In asbestos litigation the
asbestos fibers remain in the body and can be clinically substanti-
ated. Diagnosis of injury does not generally occur until twenty or
more years after initial exposure and therefore there is no evidence
of injury available until manifestation of illness.' 5 Thus, not only
is passage of time necessary for manifestation of injury but it is
necessary to prove the plaintiff's claim. Evidence is not rendered
unreliable by the passage of time but rather accumulates once diag-
nosis is made.

In some jurisdictions an exception to the exposure rule has been
recognized where a foreign object is involved. 5 Foreign objects

and sort of lay in the weeds and wait and wait and wait and then bring it. The
defendant might not have any idea what it is about at that time. But they assume that
six years is a fair time to wait, and that is what they say, you can't bring it after six
years.

His claim arises when the harm to his person becomes evident. However, contracting
asbestosis is not a matter of moment, or an occasion, but something which develops
over a long period of time. The statute doesn't commence to run against Mr. Karjala
until he has contracted the disease of asbestosis, and the process of contracting the
disease does not cease until physical impairment manifests itself.

523 F.2d at 159 n.7.
153. Borel, 493 F.2d at 1083-84; Karjala, 523 F.2d at 157. See generally pt. 1I(A) supra.
154. See note 151 supra.
155. Prior to manifestation of illness, a plaintiff may be unaware that he has been exposed

to asbestos fibers especially in indirect occupational and environmental exposure cases. Once
diagnosis has been made, clinical evidence of injury as well as medical testimony become
available.

156. In some jurisdictions the statute begins to run from time of discovery when a foreign
object has been introduced into the body. See, e.g., Melnyk v. Cleveland Clinic, 32 Ohio St.
2d 198, 201, 290 N.E.2d 916, 918 (1972); N.Y. Civ. PRAc. LAw § 214-a (McKinney Supp. 1977).

(Vol. VII
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which have been introduced into the body include not only surgical
instruments but also oral contraceptives" 7 and other prescription
drugs. 151 Prescription drugs are intentionally introduced into the
body and it is only in rare circumstances that the drug results in
injury rather than benefit. Asbestos fibers are foreign to the human
body in the same way a surgical instrument is foreign: neither is
beneficial when it remains in the body.

A number of different rationales have been used by the courts
when they seek to permit a plaintiff to use discovery of the foreign
object as the date on which the statute of limitations begins to run.
Some courts deem the foreign object to be a "continuing negli-
gence."' 15 Others recognize the certainty of proof which results when
a foreign object is left in the body. "'

A discovery rule should be applied in asbestos litigation for the
same reasons that the discovery rule is applied in foreign objects
cases. Asbestos fibers which remain in the body can be detected by
chest X-rays, biopsies and autopsies, eliminating the possibility of

There is a wide divergence among courts as to what objects are considered foreign. See, e.g.,
Raymond v. Eli Lilly & Co., 412 F. Supp. 1392 (D.N.H. 1976), aff'd, 556 F.2d 628 (1st Cir.
1977)(applying New Hampshire law)(pill-like foreign object); Dobbins v. Clifford, 39 A.D.2d
1, 330 N.Y.S.2d 743 (4th Dep't 1972) (foreign object rule extended to cover internal injury to
pancreas); Fonda v. Paulsen, 79 Misc. 2d 936, 940, 361 N.Y.S.2d 481, 485 (Sup. Ct. 1974),
rev'd on other grounds, 46 A.D.2d 540, 363 N.Y.S.2d 841 (3d Dep't 1975)(cancer not foreign
object); Le Vine v; Isoserve, Inc., 70 Misc. 2d 747, 334 N;Y.S.2d 796 (Sup. Ct. 1972) (radioac-
tive isotope is foreign object).

157. In one oral contraceptive case the plaintiff manifested her first symptoms in Decem-
ber of 1968, but they were not positively diagnosed until February of 1969. The district court
found that plaintiff discovered that defendant's drug caused her injury in June of 1967 (date
of last exposure) and that her action was barred. Goodman v. Mead Johnson &.Co., 388
F. Supp. 1070 (D.N.J. 1974). The court of appeals reversed, stating that although plaintiff
knew she had some injury in 1967 and that there might be a relationship to her use of the
birth control pill, that knowledge was not sufficient to put her on notice that she had an
actionable claim against the manufacturer. Thus, the statute of limitations in Goodman
commenced when there was an awareness of three factors: manifestation of injury, physical
causal link between the injury and the product and an actionable claim. Goodman v. Mead
Johnson & Co., 534 F.2d 566 (3d Cir. 1976), rev'g 388 F. Supp. 1070 (D.N.J. 1974).

158. Raymond v. Eli Lilly & Co., 412 F. Supp. 1392 (D.N.H. 1976), aff'd, 556 F.2d 628
(1st Cir. 1977)(pill-like foreign object); Roman v. A.H. Robins Co., 518 F.2d 970 (5th Cir.
1975) (discovery occurred when plaintiff told illness due to drug); Schenebeck v. Sterling
Drug, Inc., 423 F.2d 919 (8th Cir. 1970)(discovery occurred when plaintiff knew her blindness
from prescription drug was permanent).

159. See W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 31, at 144, and cases cited therein
[hereinafter cited as PROSSER].

160. See, e.g., Melnyk v. Cleveland Clinic, 32 Ohio St. 2d 198, 201, 290 N.E.2d 916, 918
(1972); Le Vine v. Isoserve, Inc., 70 Misc. 2d 747, 334 N.Y.S.2d 796 (Sup. Ct. 1972).
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fraudulent claims in asbestos litigation. Also, it is not possible to
determine with certainty the date when the asbestos fibers caused
the injury because the fibers which remain in the body continue to
do damage as long as they are present.'' Thus, it is possible to term
asbestos exposure a "continuing negligence."

Even a discovery rule must be read broadly in asbestos cases
because there is frequently a question concerning the date of injury.
This problem is well illustrated by the facts in Karjala v. Johns-
Manville Products Corp."6 2 The plaintiff had been employed as an
installer of asbestos insulation between 1948 and 1966.63 In 1959
Karjala experienced shortness of breath, a loss of appetite, and
general weakness. Not until 1966, however, was a definitive diagno-
sis of asbestosis made. Karjala filed an action in 1971 against several
manufacturers of asbestos insulation. 14

The Eighth Circuit Court of Appeals looked to the time when
Karjala could bring his claim without dismissal for failure to state
a claim. In determining this date the court considered the date of
manifestation of illness which could be shown to have been caused
by an act or omission for which the defendant could be liable.''
Recognizing that contracting asbestosis was not a "matter of mo-
ment" but occurred over a long period of time, the trial court
charged that the symptoms experienced in 1959 did not necessarily
commence the running of the statute of limitation."' The jury was
left to decide when the disease had progressed to a stage where
Karjala would have a provable claim for injury.

One rule which would accommodate discrepancies in date of first
symptoms, date of permanent injury, and date of diagnosis (includ-
ing the cause of the injury), is to commence the running of the
statute of limitations when the plaintiff discovers, or in the exer-
cise of reasonable diligence should have discovered, not only that
he has been injured but that his injury is caused by the defend-
ant's conduct.' 7 Application of such a rule means that an individual

161. Borel, 493 F.2d at 1083.
162. 523 F.2d 155 (8th Cir. 1975).
163. Id. at 156.
164. Id.
165. Id. at 160.
166. Id. at 159 n.7.
167. Birnbaum, "First Breath's" Last Gasp: The Discovery Rule in Products Liability

Cases, 13 FORUM 279, 290 (1977).

[Vol. VII
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suffering from an asbestos-associated disease must maintain his suit
within a limitation period after he discovers his injury and
after he discovers that his exposure to asbestos is the probable
cause of his injury.

C. Proof of Causation: The Multiple Defendants Problem

Persons suffering from asbestos-related disease may have been
exposed to several different products containing asbestos."0 8 In many
instances the plaintiff knows only the type of product, such as insu-
lation material, and not the specific brand names or manufacturers.
In some occupational exposure cases a worker may know at least
some of the manufacturers who produced the asbestos-containing
material.

There is usually more than one product and more than one manu-
facturer which may have been the cause of the asbestos injury. 8 9

Neither of the two commonly used tests for causation is appropri-
ate. The "but for" rule states that a defendant's conduct is not the
cause of an injury if the injury would have occurred without it."'o
The medical evidence does not enable a trier of fact to determine a
defendant's liability using this rule because any single exposure can
be the cause of asbestos disease.' The alternative rule is that a
defendant's conduct is the cause of the event if it was a substantial
factor in bringing it about.' However, it is impossible as a practical
matter to determine which asbestos fibers caused the injury. Asbes-
tos fibers from all of the products to which an individual is exposed
remain in the lungs and work together to cause the injury. There-
fore, the effects of asbestos exposure are also cumulative.'

Utilization of the "but for" rule could result in all defendants
escaping liability, whereas any product to which the individual was

168. See notes 138-40 supra and accompanying text. Cf. Insurance Co. of N. Am. v. Forty-
Eight Insulations, No. 7-71654, slip op. at 1 (E.D. Mich. May 4, 1978).

169. Proof of causation is thus particularly difficult in cancer cases. See Environmental
Carcinogenesis: Regulation on the Frontiers of Science, 7 ENVr'L L. 83, 101 (1976); Comment.
DES and a Proposed Theory of Enterprise Liability, 46 FORDHAM L. REV. 963, 972 n:27 (1978).
See also Comment, Judicial Attitudes Towards Legal and Scientific Proof of Cancer
Causation, 3 COLUM. J. EVT'rL L. 382 (1977); Harley, Proof of Causation in Environmental
Litigation, in Toxic ToRTs, supra note 5, at 403.

170. PROSSER, supra note 159, § 41, at 239.
171. See note 95 supra and accompanying text.
172. PROSSER, supra note 159, § 41, at 240.
173. See note 57 supra and accompanying text.

19781
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exposed may be said to be a substantial factor in causing either
asbestosis or cancer, and thus all defendants may be held jointly
and severally liable. The "but for" rule gives the defendants too
easy an escape considering the knowledge which they had concern-
ing health hazards of exposure to asbestos. The substantial factor
test, while more equitable, is not the best solution.

Where there are two concurrent causes, the best solution in an
asbestos case is to shift the burden of proof from the plaintiff to the
defendant. This theory was first presented by the classic.fact pat-
tern in Summers v. Tice.' In Summers, plaintiff's two hunting
companions fired their guns simultaneously in his direction. Only
one of them could have fired the shot which injured him. Both
defendants, however, were negligent. It was not possible for the
plaintiff to ascertain which hunting companion was at fault. The
court shifted the burden to the defendants and held both liable
unless they could absolve themselves.'75

The Summers court clearly indicated that an injured plaintiff
should not be precluded from recovering because he cannot identify
the appropriate defendant.' 8 Although all possible defendants were
named in the Summers case and this is not always possible in an
asbestos case, the underlying policy effectuated by the Summers
rule can be accomplished by permitting a plaintiff to name as many
asbestos manufacturers as he believes caused his injury. The defen-
dants should then have the burden of absolving themselves or be
required to compensate the plaintiff.

In most instances this theory will also result in joint and several
liability because the defendant manufacturers will not be able to
prove that the plaintiff was not exposed to their product. However,
all of the asbestos manufacturers knew or should have known that
products containing asbestos were a potential health hazard, and as
between the injured innocent plaintiff and the defendant, it is more
equitable for the defendant to compensate the plaintiff than to es-
cape liability.

174. 33 Cal. 2d 80, 199 P.2d 1 (1948).
175. Id. at 86-87, 199 P.2d at 4-5. The court justified its decision on policy grounds: where

defendants are all wrongdoers and their negligence has caused the situation in which the
innocent plaintiff cannot identify which defendant caused the injury, fairness dictates that
he should not be required to do so or go without remedy. Id.

176. Id.

[Vol. VII
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As in Summers, defendants have better access to evidence of
causation than do plaintiffs.'77 Records concerning the types of prod-
ucts manufactured, the individuals who purchased them, and the
amount of revenues earned are clearly more available to the defen-
dant manufacturers than to the injured plaintiff. Therefore, "the
wrongdoers should be left to work out between themselves any ap-
portionment of damages.' 7 8

D. Collateral Estoppel

Although only a small portion of the hundreds of filed asbestos
cases have been tried, one issue has repeatedly been litigated:
knowledge of the medical hazards by the defendant asbestos manu-
facturers. 79 Each plaintiff has had to prove that the asbestos manu-
facturer knew or should have known of the medical hazards asso-
ciated with exposure to asbestos dust. There are potentially two
million asbestos claims to be litigated in the next thirty years.'
Application of collateral estoppel in asbestos litigation would be a
timesaving device dramatically reducing the burden on the court
system for pending asbestos cases as well as for claims not yet filed.

The doctrine of collateral estoppel precludes a party from reliti-

177. The doctrine of res ipsa loquitur has been applied in negligence cases where the
injury would not have occurred in the absence of someone's negligence and evidence is more
readily accessible to the defendant than to the plaintiff. PROSSER, supra note 159, § 39, at
214. Although both of these criteria exist in asbestos actions, it is questionable whether the
other necessary conditions also exist: the injury must be caused by an instrumentality within
the exclusive control of the defendant and the injury must not have been due to any voluntary
action on the part of the plaintiff. Id.

178. 33 Cal.2d at 88, 199 P.2d at 5. The Restatement (Second) of Torts has codified the
Summers holding, offering the same policy reason of fairness. See RESTATEMENT (SEcoND) OF
Toars § 433B(3) (1965) (Illustration 9).

Many of the elements of the Summers fact pattern are also present in the diethylstilbestrol
(DES) cases. "Defendants' manufacture of dangerous pills for the unwary public can be
compared to the hunters shooting in the direction of their companion. In each situation, all
defendants are' tortfeasors owing a duty of care to the injured plaintiff." Comment, DES and
a Proposed Theory of Enterprise Liability, 46 FORDHAM L. REv. 963, 987 (1978) (footnote
omitted). The similarities between DES and asbestos are the large number of injured indi-
viduals resulting from a defective product and a long period of time prior to manifestation of
injury. Also, both types of actions typically involve multiple defendants.

179. E.g., Borel, 493 F.2d 1076; Karjala, 523 F.2d 155.
180. According to HEW statistics, 2.15 million persons will die prematurely as a result of

their exposure to asbestos. Each of these individuals could file a claim against the asbestos
manufacturers for compensation. National Cancer Institute and National Institute of Envi-
ronmental Health Sciences, "Estimates of the Fraction of Cancer Incidence in the United
States Attributable to Occupational Factors," September 11, 1978 (Draft Summary).
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gating an issue that he has already had an opportunity to litigate,
recognizing the purpose of a lawsuit as not only "to do substantial
justice but to bring an end to controversy."' 8 There are two require-
ments for application of the doctrine of collateral estoppel: issues
of fact must be the same, although the causes of actions need not
be identical;'82 and the party against whom the collateral estoppel
is asserted must be identical or in privity with the party in the first
action. 

8 3

In asbestos cases, the requirements for collateral estoppel have
been met. In those cases which have been tried a central issue was
knowledge of medical hazards by the asbestos industry. In both
Borel v. Fibreboard Paper Products Corp.'84 and Karjala v. Johns-
Manville Products Corp.'5 a decision for the plaintiffs necessitated
a finding that the asbestos industry knew or should have known of
the dangers of asbestos inhalation by insulation workers. 88 Borel
was employed in the industry between 1936 and 1969;187 Karjala was
employed between 1948 and 1966. '" Both juries returned verdicts in
favor of the injured plaintiffs.

The rule of mutuality of estoppel,' 5 requiring the party asserting
the doctrine of collateral estoppel to himself have been subject to
preclusion if the first action had gone against him, is no longer a
requirement for the application of collateral estoppel in many juris-
dictions.9 0 Therefore the doctrine can be used to preclude the defen-

181. F. JAMES & G. HAZARD, CIVIL PROCEDURE § 11.2, at 532 (2d ed. 1977) [hereinafter cited
as JAMES).

182. Yates v. United States, 354 U.S. 298, 336 (1957) (mixed fact and law issues conclu-
sively determined by collateral estoppel). The Restatement provides that collateral estoppel
applies even where the second action is brought in a state different from the state of the first
cause of action. RESTATEMENT OF THE LAW OF JUDGMENTS § 68, comment v, at 314 (1942).

183. JAMES, supra note 181, §§ 11.16, 11.22, at 563-64, 575-76.
184. 493 F.2d 1076 (5th Cir. 1973).
185. 523 F.2d 155 (8th Cir. 1975).
186. Evidence introduced in Borel tended to establish that the manufacturers were or

should have been fully aware of the many articles and studies on asbestos. "ITIhe jury found
that all defendants, except Pittsburgh and Armstrong were negligent." Borel, 493 F.2d at
1086.

187. Borel, 493 F.2d at 1081.
188. Karjala, 523 F.2d at 156.
189. The leading case is Bigelow v. Old Dominion Copper Mining & Smelting Co., 225

U.S. 111 (1912).
190. See generally D. LOUISELL & G. HAZARD, CASES AND MATERIALS ON PLEADING AND

PROCEDURE-STATE AND FEDERAL 636-37 (3d ed. 1973) for a discussion of the rejection of the
mutuality rule. See Bernhard v. Bank of America Nat'l Trust & Say. Ass'n, 19 Cal. 2d 807,
122 P.2d 892 (1942). See also Polasky, Collateral Estoppel-Effects of Prior Litigation, 39 IowA

[Vol. VII
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dants from relitigating the issue of medical knowledge, because the
defendants in the majority of asbestos cases have litigated their
knowledge and lost. For example, Johns-Manville litigated its
knowledge in both Borel and Karjala. It had an opportunity to
defend and lost. Consequently, a plaintiff should be able to prevent
Johns-Manville from relitigating its notice of the dangers of asbestos
inhalation by insulation workers.

However, the party against whom the plea is asserted must have
been a party in the prior litigation or in privity with the party in
the prior action.'' Each plaintiff in the asbestos cases has to be
provided an opportunity to litigate the issue of knowledge and no-
tice. Sustaining preclusion against plaintiffs would be a denial of
due process.192

This presents an equitable problem because the defendants may
be precluded and the plaintiffs may not. Hypothetically, a defen-
dant could win the first twenty asbestos cases and still be forced to
relitigate his knowledge in each successive case. Should the defen-
dant lose a case, future plaintiffs could preclude him from relitigat-
ing the issue of medical knowledge.'93

L. REv. 217, 222-24 (1954); Currie, Mutuality of Collateral Estoppel: Limits of the Bernhard
Doctrine, 9 STAN. L. REV. 281, 283 (1957); JAMES, supra note 181, §11.16, at 563-64. With
respect to nonparties as well as parties to the original litigation, an issue resolved in the first
case cannot be relitigated unless there is a good reason shown for doing so. Reasons that may
justify relitigation as catalogued by the Restatement (Second) of Judgments include:

-the law governing the administration of the claims involved in the two actions
indicates that the rule of preclusion should not be applied;
-the party invoking the benefit of the rule could have joined in the prior action but
refrained from doing so;
-the prior determination is of dubious reliability,, in that it was inconsistent with
another determination of the same issue, was affected by the peculiar relationship
between the parties to the first action, was based on a compromise verdict, or is
indicated by incontestable evidence to have been plainly wrong;
-treating the issue as conclusive would prejudice another party involved in the second
action;
-the issue is one of law rather than fact and the party should have an opportunity to
obtain a reconsideration of the issue.

JAMES, supra note 181, § 11.25, at 583 (citing RESTATEMENT (SECOND) OF JUDGMENTS § 88(1)-
(7) (App., Tent. Draft No. 3, 1976)).

191. JAMES, supra note 181, §§ 11.16, 11.22, at 563-64, 575-76.
192. D. LOUISELL & G. HAZARD, CASES AND MATERIALS ON PLEADING AND PROCEDURE-STATE

AND FEDERAL 637 (3d ed. 1973).
193. See generally JAMES, supra note 181, §§ 11.18, 11.19, at 567-71. A general jury ver-

dict may be "cryptic and ambiguous." For example, a verdict for the defendant may have
been based on plaintiff's contributory negligence, in the absence of defendant's negligence,
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Currently, there are decisions which indicate that the industry
knew or should have known of the dangers, as well as a few unre-
ported decisions which imply that the defendants did not know and
could not know of the medical risks.'94 In Bumgardner v. Johns-
Manville Corp.,'5 the trial judge instructed the jury that their first
vote should be on the medical knowledge which the defendants
could have possessed between 1946 and 1973. The jury returned a
verdict in favor of the defendants within forty-five minutes, imply-
ing that the first vote may have been the one adverse to the plain-
tiff.96

or on the lack of a causal connection between the negligence and the injury. "Unless such an
ambiguity is resolved by admissible evidence, the party who seeks the benefit of issue pre-
clusion will fail to get it .. " Id. § 11.18, at 568.

194. See, e.g., Barnett v. Combustion Engineering Inc., Nos. 76-CP-1574, 77-CP-
232194 (S.C. Ct. C.P. 1978)(survival and wrongful death actions); Bumgardner v. Johns-
Manville Corp., No. 77-995 (D.S.C. 1978).

195. The plaintiff in Bumgardner, like the plaintiffs in Borel and Karjala, was employed
as an insulation worker between 1946 and 1973. Id.

196. Judge Chapman's initial charge to the jury in the Bumgardner case stated:
In determining whether there was a defect due to a failure to warn or inadequate
warning, you must consider two elements, first, whether the Defendant knew or should
have known about the danger of asbestos at the time it sold the insulation material;
and second, whether it failed to adequately warn the users of its product about this
danger. The question of whether the Defendants knew or should have known about the
danger of asbestos in insulation materials when they were sold and used by the Defen-
dant is a most important issue in the case.

If you find that the Defendants did not know and had no way of knowing, when they
sold their asbestos products that were used by the Plaintiff, that they were dangerous
to his health then you should go no further, because if they did not know it they could
not be responsible. You should end your deliberations at that point and write a verdict
for the Defendants. If, on the other hand, you find that some of the Defendants did
know, or by applying developed human skill and foresight, they should have known of
the danger, then you should next consider whether or not the Defendants adequately
warned of the dangers associated with their asbestos products.

The question of whether defendant knew or should have known the dangers of
asbestos to persons using it in the insulation business is the most important issue in
the case. You have heard a great deal about the state of the art at various times and
dates.

When we speak of the state of the art we are referring to what doctors, scientists and
others in this area of knowledge knew about the dangers of asbestos at the time the
plaintiff was being exposed to the product.

The state of the art does not mean what one doctor or one scientist dealing in a
limited field with limited facts has concluded; but always remember that a manufac-
turer of a product is chargeable as an expert in that field of his product and the duty
is upon the manufacturer to keep up with the available medical and scientific reports
and materials concerned with the use of its products.
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In determining the applicability of the doctrine of collateral es-
toppel to asbestos litigation, the courts will have to determine
whether the conditions for its application have been met, and
whether the saving in judicial time outweighs the possible inequity
to the defendants. The doctrine has been applied in mass disaster
situations,'97 especially where the length of the first trial and the
completeness of the discovery and pre-trial conference proceedings
seemed to indicate that the issue was fully litigated and the defen-
dant was unable to produce any evidence which might change the
result.' 8 The potential number of plaintiffs, coupled with the
extensive litigation on the issue of medical knowledge which has
occurred and the length of time required to prove knowledge should
the doctrine of collateral estoppel not be applied, are factors which
indicate not only the viability but also the appropriateness of the
doctrine to asbestos litigation.

IV. Conclusion

For the next thirty years individuals previously exposed to asbes-

The state of the art is not what one doctor or one scientist may have said it was at a
given time but it is .what people who were experts in the field knew or accepted about
a product at that time.

Did these people know, or should they have known, that there was a danger to
insulators as well as asbestos workers in mines, mills and textile plants?

Jury Charge. of Nov. 8 & 9 at 9-10, 100-101, Bumgardner v. Johns-Manville, Inc., No. 77-995
(D.S.C. 1977).

In his final charge to the jury Judge Chapman stated:
If you find that the defendants did not know and had no way of knowing when they

sold the asbestos products that were used by the plaintiff, that these products might
endanger the health of an insulator, then you should go no further because plaintiff
has failed to prove one of the essentials of his. case.

You should ask yourselves what was the state of the art in 1946, when the plaintiff
began to work as an insulator, and what was the state of the art at various other dates
up until the time he stopped working in 1973.

This gets back to the state of the art - was there a way in 1930, in 1940, in 1950, of
testing to find out if there was a danger from a disease which takes so long to manifest
itself.

Jury Charge of Nov. 22 at 762, 767-68, Bumgardner v. Johns-Manville, Inc., No. 77-995
(D.S.C. 1977).

197. 'See, e.g., United States v. United Airlines, Inc., 216 F. Supp. 709 (E.D. Wash. & D.
Nev. 1962), aff'd, 335 F.2d 379 (9th Cir. 1964); Berner v. British Commw. Pac. Airlines, Ltd.,
346 F.2d 532 (2d Cir. 1965). But see Vincent v. Thompson, 50 A.D.2d 211, 377 N.Y.S.2d 118
(2d Dep't 1975). See also Humphreys v. Tann, 487 F.2d 666 (6th Cir. 1973), cert. denied,
416 U.S. 956 (1974).

198. United States v. United Airlines, Inc., 216 F. Supp. 709, 728 (E.D. Wash. & D. Nev.
1962), aff'd, 335 F.2d 379, 404 (9th Cir. 1964).
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tos will continue to manifest injury. Some of those individuals,
when they seek compensation through the court system will be
barred from recovery as a result of statutes of limitations and multi-
ple defendants problems. An asbestos victim under the current tort
system may be precluded from recovery if he sues in one state but
not in another.

Adoption of a discovery statute of limitations rule complies with
the policy reasons underlying the traditional exposure rule. It is
more equitable because a plaintiff is not precluded from suit prior
to the date when he knows of an injury. A discovery statute of
limitations rule has already been adopted in some jurisdictions and
should be adopted in every state to promote justice and equity in
asbestos litigation.

Similarly, the recommendations concerning multiple defendants
and collateral estoppel will also promote justice. Permitting a plain-
tiff to name as defendants those manufacturers which placed as-
bestos containing products on the market and shifting the burden
of proof to them is a rational and equitable solution to the problem
of multiple defendants in asbestos litigation. In some instances,
application of the doctrine of collateral estoppel will also be justi-
fied. Once a defendant has had an opportunity to litigate fully his
knowledge of the medical hazards as it relates to a class of plain-
tiffs, preventing religitation of the issue will save judicial time
without denying the defendant his due process rights.

The solutions applied in asbestos litigation may be applicable in
other contexts. When an injury manifests itself many years after
contact with the hazardous product there will be statutes of limita-
tions problems similar to that encountered in asbestos litigation.'"
The multiple defendant problem has been encountered where an
industry manufactures a product later shown to cause injury, and
the plaintiff is unable to show that his injury is caused by only one
of the possible defendants .20 0 Application of the doctrine of collateral
estoppel seems appropriate not only in asbestos litigation but also
in mass disaster situations where there is potential relitigation of
an issue by defendants who have previously been given the oppor-
tunity to defend. 20 '

199. See notes 146, 150, 157-58 supra and accompanying text.
200. See notes 44 & 178 supra and accompanying text.
201. See note 197 supra.
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Carcinogenic substances in the workplace and in the environment
are numerous. 202 Litigation in these areas will probably parallel as-
bestos litigation because there is a similarity in the issues. Proof of
causation is difficult in cancer cases as a result of the long latent
period between exposure and manifestation of symptoms.2 03 Also,
more than one exposure may be the cause of the injury, and there-
fore there the multiple defendant problem again presents itself.
Comprehensive solutions must be found to adequately compensate
asbestos victims. The suggestions enumerated would resolve the
major difficulties encountered by plaintiffs.

Jean A. O'Hare*

202. See notes 2, 5, 51 supra and accompanying text.
203. See note 169 supra.
* The author would like to express her appreciation of Professors Sheila L. Birnbaum

and Michael M. Martin for their guidance; and to those members of the bar who have
generously contributed information for the article, particularly Paul D. Rheingold, Esq.,
Norman J. Landau, Esq., and Frederick Baron, Esq. I want to give special thanks to Jane
Lillibridge, without whose assistance this article would not have been completed.
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