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258 FORDHAM INTELL. PROP., MEDIA & ENT. L.J.

players from the Rozelle Rule.

With its victory in Mackey, the NFLPA should have enjoyed
the benefits of an open player market for the first time.83 However,
in later agreements the NFLPA was forced to concede the victory
in Mackey in order to obtain improvements regarding pension and
disability benefits.8 4

In 1977, the NFL and NFLPA finalized a new collective bar-
gaining agreement ("1977 Agreement"), which formally eliminated
the Rozelle Rule in favor of the right of first refusal compensation
system." Although, this compensation system seemed to provide
more mobility for the players, such freedom ultimately proved
illusory.86

In 1982, after the 1977 Agreement expired, 7 negotiations to
produce a new agreement failed, resulting in a 57 day players'
strike.88 The strike's effects resulted in the 1982 Agreement ("1982
Agreement"); yet this agreement set the stage for additional con-
flicts because it resolved none of the NFLPA's complaints pertain-
ing to the right of first refusal system.89

83. Jonathan S. Shapiro, Note, Warming The Bench: The Nonstatutory Labor Exemp-
tion In The National Football League, 61 FORDHAM L. REV. 1203, 1209 (1993).

84. WEILER & ROBERTS, supra note 42, at 174. The union, at this time, could not
build on the Mackey victory because Mackey litigation exacted a heavy toll financially as
well as organizationally. Lock, supra note 61, at 359.

85. See Shapiro, supra note 83, at 1209. The right of first refusal compensation
system provided that a team whose contract with a player expired had the right to match
any offers that the player received from other teams. Id. at 1209 n.37. If the former team
failed to make a matching offer, the former team would lose the player to another team.
Id. If the player was lost, the team would be compensated in the form of draft choices.
Id. The difference between this system and the reserve system was that under the right
of first refusal system, the commissioner took no part in setting compensation for the
former team. Id. The right of first refusal affected only restricted free agents. Restricted
free agents are those players who, upon expiration of their current contracts, have not
completed the requisite number of seasons to become an unrestricted free agent. Unre-
stricted free agents are not subject to the right of first refusal. See discussion infra part
II.A.3 (discussing the NFL system of free agency).

86. Shapiro, supra note 83, at 1210. Fewer than 50 of the 600 players whose con-
tracts expired during the five year duration of the 1977 Agreement received offers from
other NFL teams and fewer than 20 moved between teams as part of a trade. Id. at 1209-
10.

87. Id. at 1210.
88. Id.
89. See id. In fact, during the term of the agreement, of the 1415 players whose

contracts expired, only one player received an offer from another team. Id.; see also
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In 1987, the NFLPA sought to exact gains regarding the new
generation of player mobility restrictions. Anticipating the 1982
Agreement's expiration, the players went on strike due to the re-
strictiveness of the right of first refusal.9° The league, however,
swiftly broke the strike.9 Even though the strike began in the
second week of the season, the NFL only canceled one week of
games because the owners brought in non-union replacement play-
ers.92  Thus, with the strike broken, and negotiations failing to
weaken the NFL's stance, the NFLPA once again resorted to the
courts .9 3

In Powell v. National Football League,94 the players sought an
injunction preventing the continued imposition of the right of first
refusal compensation system.95 The players argued that the contin-
ued use of the player mobility restraints after the expiration of the
1982 Agreement violated the antitrust laws. 96 The owners again
countered that the non-statutory labor exemption97 continued to
protect the player restrictions even after the agreement's expiration,
since the restrictions would have presumably met the Mackey test.98

The district court did not focus on the Mackey test and held that
the proper balance between antitrust law and labor law resulted in
the player mobility restrictions being exempt from the antitrust
laws until the parties reached an impasse.99 The district court,

WEILER & ROBERTS, supra note 42, at 174.

90. Shapiro, supra note 83, at 1210-11.
91. Id.
92. Id.
93. Id. at 1211.
94. 678 F. Supp. 777 (D. Minn. 1988), rev'd, 930 F.2d 1293 (8th Cir. 1989), cert.

denied, 498 U.S. 1040 (1991). Following the decision in this case, the District of Colum-
bia Circuit held that practices included in a collective bargaining agreement would be
protected by the non-statutory labor exemption as long as those restraints operate in a
labor market characterized by collective bargaining, even if those provisions are not
specifically included in the collective bargaining agreement. Brown v. Pro Football, 50
F.3d 1041 (D.C. Cir. 1995).

95. Powell, 678 F. Supp. at 778.
96. Id. at 781.
97. Id.; see supra note 67 and accompanying text (discussing the non-statutory

exemption from the antitrust laws).
98. Powell, 678 F. Supp. at 782.
99. Id. at 789. The court defined impasse to mean the point at which, "there appears
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260 FORDHAM INTELL. PROP., MEDIA & ENT. L.J.

finding that an impasse had been reached, held for the NFLPA.1°

The court, however, the court refused to grant preliminary injunc-
tive relief to the NFLPA.10

While Powell was on appeal to the Eighth Circuit, the NFL,
fearing that the court would affirm the district court's decision and
strike the original right of first refusal, imposed a new version of
the right of first refusal system known as Plan B.' 02 The Eighth
Circuit, however, reversed the district court's determination that the
non-statutory exemption expired at impasse, and held that the prop-
er balance between the antitrust and labor laws resulted in the ex-
emption expiring only when the bargaining relationship ended be-
tween the parties.103 The court then determined that the parties still
maintained an ongoing bargaining relationship, and therefore the
players continued to be restrained by the mobility limitations.1 4

With the Powell defeat, the NFLPA sought to end application
of the non-statutory exemption in accord with the Eighth Circuit's

no realistic possibility that continuing discussions concerning the provision at issue would
be fruitful." Id. at 788.

100. Powell v. National Football League, 690 F. Supp. 812 (D. Minn. 1988).
101. Id.
102. Shapiro, supra note 83, at 1211. This new form of the right of first refusal

allowed each team to protect 37 of the 45 players on its roster. See Collins, supra note
57, at 1276. The eight remaining players became unrestricted free agents, thus free to
sign with any team without compensation owed to the players' former team. Id. The 37
protected players, however, were still subject to the original right of first refusal system.
Id.

The NFL was allowed to unilaterally impose new restrictions under prevailing labor
policy. "Unions are protected against unilateral action by employers with respect to
subjects of mandatory bargaining while negotiations over such subjects are ongoing."
Brown v. Pro Football, Inc., 50 F.3d 1041, 1051 (D.C. Cir. 1995) (citing NLRB v. Katz,
369 U.S. 736, 743 (1962)), cert. granted, 64 U.S.L.W. 3414 (U.S. Dec. 8; 1995). These
protections extend only until the negotiating process ends at an impasse. Id. (citation
omitted). At that point, an employer can impose new restrictions that were included in
the employer's pre-impasse proposals. id.

103. Powell, 930 F.2d at 1304 (implicitly rejecting the Bridgeman v. National Bas-
ketball Ass'n, 675 F. Supp. 960 (D. N.J. 1987) determination that the non-statutory labor
exemption expired at impasse because it unduly insulated provisions in the expired collec-
tive bargaining agreement). See infra notes 146-48 and accompanying text (discussing
the Bridgeman holding).

104. See Powell, 930 F.2d at 1303-04.
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prescription.10 5 To end the bargaining relationship, the NFLPA
withdrew itself as the union representing all NFL players, which
effectively decertified the union.1 6 The decertification spawned a
number of lawsuits'0 7 instituted with the hope of achieving greater
player mobility by attacking the expired collective bargaining
agreement's restrictions on a number of fronts.'08 One such suit
was McNeil v. National Football League,' 9 which challenged the
NFL's Plan B right of first refusal as applied to the New York
Jets' Freeman McNeil and seven other players."l 0 The jury, in
striking down Plan B, determined that the restriction harmed com-
petition for players' services because it was more restrictive than
reasonably necessary to maintain a competitive balance between the
teams in violation of the rule of reason."' Another suit followed
to prevent the imposition of Plan B free agency on ten free agents
who were not parties to the McNeil litigation," 2 climaxing with a
class action suit for all . players not otherwise involved in litiga-
tion. ll3

The legal doctrine of collateral estoppel,' l4 which demands
similar results to McNeil in the other cases, forced the NFL to relax
its negotiating position regarding mobility restrictions. 1"' With the
NFL owners fearing that complete free agency would destroy the

105. Shapiro, supra note 83, at 1212.
106. WEILER & ROBERTS, supra note 42, at 199.
107. See White v. National Football League, 822 F. Supp. 1389 (D. Minn. 1993),

aff'd, 41 F.3d 402 (8th Cir. 1994), cert. denied, 115 S. Ct. 2569 (1995) (seeking damages
and an injunction preventing the continued imposition of Plan B, league-wide); Jackson
v. National Football League, 802 F. Supp. 226 (D. Minn. 1992) (granting a temporary
injunction releasing the plaintiffs from Plan B); McNeil v. National Football League, 764
F. Supp. 1351 (D. Minn. 1991).

108. Shapiro, supra note 83, at 1212.
109. 764 F. Supp. 1351 (D. Minn. 1991).
110. Id.
111. Shapiro, supra note 83, at 1212.
112. Jackson, 802 F. Supp. at 228-29.
113. WEILER & ROBERTS, supra note 42, at 164. On February 1, 1993, approximate-

ly 600 players would become free agents. Shapiro, supra note 83, at 1213.
114. Collateral estoppel is a legal doctrine which gives preclusive effect to a prior

judicial determination of fact or law in a later suit between the same parties or their
privies. See BLACK'S LAW DIcTIONARY 261-62 (6th ed. 1990).

115. Shapiro, supra note 83, at 1214.
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262 FORDHAM INTELL. PROP., MEDIA & ENT. L.J.

league's competitive balance, and the players feeling the costs of
the lawsuits, both parties resolved to settle their disputes.' 16 Conse-
quently, the NFL and the NFLPA reached a settlement and incor-
porated this settlement into a new collective bargaining agree-
ment.

117

B. Collective Bargaining History Between the NBA & NBPA

Dating back to the certification of the NBPA in October 1967,
the NBA and NBPA have entered into ten collective bargaining
agreements.118 The NBPA first took issue with mobility restrictions
in 1970 by filing a class action lawsuit, Robertson v. National Bas-
ketball Association,119 claiming that these restrictions violated the
antitrust laws. The players specifically sought relief from the
league's college draft and reserve clause.120  Reports of the pro-
posed merger between the NBA and the American Basketball Asso-
ciation ("ABA") provided the impetus for the litigation.12 1  The
players feared that, once combined, the leagues would conspire to
eliminate competition for their services, and thus reduce their sala-
ries.1 22 The NBPA thought that if the restrictive provisions were
eliminated, the free market for their services would open, and play-
ers could demand high salaries even if the leagues combined.
After much pre-trial discovery, the parties settled, the leagues com-
bined, and on April 29, 1976, a court approved the Robertson set-
tlement agreement's ("Robertson Agreement") contents. 13  The
significant change in the Robertson Agreement was the elimination
of the reserve clause and the institution of the right of first refusal

116. Id. at 1214-15.
117. See Collins, supra note 57, at 1269; see discussion infra part II.A (discussing

the NFL Collective Bargaining Agreement).
118. National Basketball Ass'n v. Williams, 45 F.3d 684, 686 (2d Cir.), petition for

cert. filed, 64 U.S.L.W. 3070 (U.S. July 24, 1995).
119. 389 F. Supp. 867 (S.D.N.Y. 1975).
120. Id. Jonathan C. Latimer, Comment, The NBA Salary Cap: Controlling Labor

Costs Through Collective Bargaining, 44 CATH. U. L. REV. 205, 217-18 (1994).
121. Robertson, 389 F. Supp. at 873.
122. Id. at 873-74.
123. Robertson v. National Basketball Ass'n, 72 F.R.D. 64, 67 (S.D.N.Y. 1976),

aff'd, 556 F.2d 682 (2d Cir. 1977).
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compensation system. 124 The Robertson Agreement also provided
for judicial oversight' 25 through the appointment of a Special Mas-
ter who had the exclusive jurisdiction to adjudicate and enforce the
Robertson Agreement's terms. 26 The Robertson Agreement's sub-
stantive provisions were then incorporated into the 1980 collective
bargaining agreement ("1980 Agreement").1 27

The 1980 Agreement expired in 1982, and was modified in
1983 by a Memorandum of Understanding ("MOU"), which the
court approved. 28 The MOU added a player mobility restriction in
the form of a salary cap 129 to the then-existing NBA system of
player restraints. 30 The MOU provided that each team, through the
1986-87 season, pay players a certain percentage of overall NBA
gross revenue, and allowed teams to pay more than this specified
amount under certain circumstances.13'

The same year that the salary cap was imposed, Leon Wood, a
player recently drafted by the Philadelphia 76ers, sued the NBA,
alleging that the salary cap violated the antitrust laws. 132 Wood
argued that players with similar talents were receiving inequitable
salaries due to the ability of their team to work within the salary
cap's restrictions. 133 Wood objected to receiving less compensation
because the Philadelphia 76ers had less available money to pay him

124. See St. Louis, supra note 33, at 1252.
125. Wood v. National Basketball Ass'n, 602 F. Supp. 525, 527 (S.D.N.Y. 1984),

aff'd, 809 F.2d 954 (2d Cir. 1987).
126. See St. Louis, supra note 33, at 1253.
127. Bridgeman, 675 F. Supp. at 962.
128. Id. at 962-63.
129. The salary cap was developed during the 1983 negotiations by NBPA leader

Larry Fleisher and NBA Commissioner Larry O'Brien. WEILER & ROBERTS, supra note
42, at 300. The incentive for proposing such a system was that the majority of NBA
teams were losing money and a few teams were on the verge of insolvency. Id. The
original idea, however, was formulated by NFLPA leader Ed Garvey during the 1982
NFL negotiations. Id. at 301. It is ironic that, at the time, the NFL owners rejected this
form of socialism as an invasion on their property rights in a capitalist system, because
ten years later, a cap was imposed. Id. at 302.

130. See Wood, 602 F. Supp. at 527.
131. Id.; see discussion infra part II.B.4 (discussing NBA salary cap).
132. Wood, 602 F. Supp. at 526.
133. Id.; see also Jeffrey E. Levine, The Legality and Efficacy of the National Bas-

ketball Association Salary Cap, 11 CARDOZO ARTS & ENT. L.J. 71, 72 (1992).
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264 FORDHAM INTELL. PROP., MEDIA & ENT. L.J.

under their cap than, for example, the Chicago Bulls had to pay
Michael Jordan under the Bulls' cap. 134 The district court, using
the three-part test developed in Mackey135 to determine whether the
non-statutory labor exemption applied, upheld the salary cap as
incorporated into the MOU. 136 The Second Circuit affirmed this
decision.

37

One year later, in 1985, trouble arose concerning the interpreta-
tion of the salary cap's provisions. The New York Knickerbockers
("Knicks") attempted to sign Albert King to replace Leonard Rob-
inson, who failed to renew his contract with the Knicks. 13  The
King negotiations led to a disagreement between the Knicks and
the NBA over the proper interpretation of the salary cap. 139 After
an independent arbiter found for the NBA,14 the Knicks modified
their offer by providing a large bonus to King in the first contract
year to supplement the relatively low salary throughout the balance
of the contract. 41 The NBA challenged the bonus as a cap circum-
vention method. 4 2 The Special Master held for the Knicks; noting
that the NBA previously allowed these signing bonuses, and thus,
could not disallow them now. 4 3 The district court reversed the
Special Master's decision, holding that the Knicks violated the
1983 Agreement by using the signing bonus to circumvent the
salary cap.'"

When the 1983 Agreement expired in 1987, the NBA and the
NBPA entered into a Moratorium Agreement that eliminated the

134. Levine, supra note 133, at 88.
135. See supra text accompanying notes 71-73 (discussing the Mackey test).
136. Wood, 602 F. Supp. at 528.
137. Wood v. National Basketball Ass'n, 809 F.2d 954 (2d Cir. 1987).
138. In re National Basketball Ass'n, 630 F. Supp. 136, 137-38 (S.D.N.Y. 1986).
139. Id. at 138. Article IlI.C(2)(c)(i) of the 1983 Agreement allowed a team exceed-

ing its salary cap to replace a retired player at fifty percent of that player's salary. Id. at
138. However, the Knicks believed that the proper provision was Article III.C(2)(e)
which allowed a team to replace a veteran free agent at 100 percent of his salary. Id. at
138.

140. Id.
141. Id.
142. id. at 138-39.
143. Id. at 139.
144. Id.: at 141.
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risk of a lawsuit by either party to facilitate the negotiation of a
new agreement. 145 When the Moratorium Agreement expired and
there was no new agreement, the players instituted another law-
suit"' arguing that the continued imposition of the college draft,
salary cap, and right of first refusal, after the expiration of the 1983
Agreement, violated the antitrust laws. 147 In Bridgeman v. National
Basketball Association, the court held that if the league were to
impose similar provisions, the non-statutory exemption would pro-
tect those restrictions. 48 The court further ruled that the NBA and
NBPA bargaining relationship continued as long as the league im-
posed restrictions similar to those included under the expired agree-
ment and expected these restrictions to be part of the new agree-
ment. "'49 This decision forced the parties to the negotiate and pro-
duced the 1988 Agreement.

In 1993, another team, the Portland Trailblazers, tried to cir-
cumvent the salary cap. The general manager of the Portland team,
seeking to sign Chris Dudley, an unrestricted free agent, suggested
an option-out clause exercisable by Dudley after the first year of
his multi-year contract. 50 This clause would have allowed Dudley
to become a Trailblazer free agent.' 5' Once free from the contract,
the team would be permitted to re-sign Dudley to a contract equal
to his fair market value without being constrained by the team's
salary cap due to an available exception. 5 2 A federal district court
affirmed the Special Master's decision which held that the one year
option-out clause did not circumvent the 1988 Agreement on two
grounds: first, the 1988 Agreement did not expressly forbid such
contracts; and second, the NBA previously approved such mea-

145. National Basketball Ass'n v. Williams, 857 F. Supp. 1069, 1071-72 (S.D.N.Y.
1994), aff'd, 45 F.3d 684 (2d Cir.), petition for cert. filed, 64 U.S.L.W. 3070 (U.S. July
24, 1995).

146. Bridgeman v. National Basketball Ass'n, 675 F. Supp. 960 (D. N.J. 1987).
147. Id. at 964.
148. Id.
149. Id. at 965-67.
150. Bridgeman v. National Basketball Ass'n, 838 F. Supp. 172, 175 (D. N.J. 1993).
151. Id.
152. Id.; see infra notes 239

-
4 i (discussing NBA veteran player exception).
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266 FORDHAM INTELL. PROP., MEDIA & ENT. L.J.

sures,153 thus allowing teams to circumvent the cap.

Before the 1988 Agreement expired in the summer of 1994, 1 4

the NBA, anticipating court action by the NBPA, sought a declara-
tory judgment asserting that the player mobility restrictions con-
tained in the expired 1988 Agreement did not violate the antitrust
laws155 -revisiting the issue decided in Bridgeman and Powell.
The impetus behind the declaratory judgment action was the refusal
of the players to negotiate. 56 Federal District Court Judge Duffy
refused to grant the NBA the injunction, holding that the non-statu-
tory labor exemption continued to provide the league with immuni-
ty from the antitrust laws under the holding of Powell.157 The
Second Circuit affirmed the determination, denying the injunc-
tion.58

To maintain the 1994-95 season while the NBA and NBPA
negotiated a new agreement, the NBA agreed not to lockout the
players in return for the NBPA promising not to strike. 5 9 Even
though the season was saved, players dissatisfied with the salary
cap and the mobility restrictions sued the league, alleging antitrust
violations.' 6° In order to sue the league, these players had to decer-
tify the NBPA, in accord with National Basketball Association v.
Williams, as the bargaining representative of NBA players.' 6' This
would have ended the league's use of the non-statutory labor ex-
emption in accord with Powell.162 The parties, however, negotiated
a new agreement before the decertification vote, 163 and the players
voted, in an "all or nothing" vote, to end the decertification move-

153. Bridgeman, 838 F. Supp. at 180-84.
154. Williams, 857 F. Supp. at 1072.
155. Id. at 1071.
156. See Williams, 45 F.3d at 686.
157. Williams, 857 F. Supp. at 1078.
158. Williams, 45 F.3d at 685.
159. Chass, N.B.A. and Players Agree, supra note 38.
160. Chass, N.B.A. Faces Antitrust Suit, supra note 38.
161. Id.
162. Powell v. National Football League, 678 F. Supp. 777 (D. Minn. 1988), rev'd,

930 F.2d 1293 (8th Cir. 1989), cert. denied, 498 U.S. 1040 (1991).
163. See Chass, N.B.A. and Union, supra note 38.
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ment.164

II. THE CURRENT NFL & NBA COLLECTIVE BARGAINING AGREE-

MENTS

Both the 1993 NFL Agreement1 65 and the 1995 NBA Outline
of the proposed NBA agreement 66 contain provisions that affect
the players in a myriad of ways. Most important to this discussion
are the provisions concerning the player mobility restrictions.

A. The NFL Agreement

The 1993-2000 NFL Agreement covers a wide range of topics
pertaining to league operations and governance. 67 The player mo-

164. Chass, N.B.A. Players Support Union, supra note 38.
165. NFL Collective Bargaining Agreement, 1993-2000 (on file with the Fordham

Intellectual Property, Media & Entertainment Law Journal) [hereinafter the 1993 NFL
Agreement].

166. See infra note 210 and accompanying text. At the time of this writing the terms
of the new collective bargaining agreement have not been finalized and are subject to
change.

167. The Preamble provides that the 1993 NFL Agreement is the product of bona
fide, arms length negotiations, within the provisions of the applicable labor laws and
between the appropriate bargaining units of the respective parties. 1993 NFL Agreement,
supra note 165, at 1. This statement is significant because it clearly states the intent of
the parties to take advantage of the non-statutory labor exemption under the prescription
of Mackey. Most of the provisions contained in the 1993 NFL Agreement are beyond the
scope of this Note, but they include, "No StrikefLockout/Suit" provisions, stating that the
NFLPA and its constituent members will not institute any interference with league opera-
tions or lawsuit for alleged antitrust violations; the NFLPA, however, reserves the right
to bring suit for breaches of the 1993 NFL Agreement. 1993 NFL Agreement, supra note
165, art. IV, at 9-10. The owners, in return, will not lockout the players. Id. The provi-
sions relating to "Union Security" provide that if a player becomes a union member he
must maintain his membership in good standing or face possible suspension. Id. art. V,
at 11-13. "NFLPA Agent Certification" provides for the licensing and regulation of
player agents by the NFLPA with oversight by the NFL. Id. art. VI, at 14. The article
concerning the "Club Discipline" provides for the sanctioning of players by individual
teams for overweight players, late reporting to training camp, throwing footballs into
stadium seating, unexcused absences from training camp, failure to follow rehabilitation
programs, ejection from a game, and conduct detrimental to the club. Id. art. VIII, at 16-
17.

The 1993 NFL Agreement also provides for non-injury grievance and injury griev-
ance procedures. Id. art. IX-X, at 18-28. The provisions concerning "Commissioner
Discipline" provide for the sanctioning of players by the NFL Commissioner for instances
of unnecessary roughness or unsportsmanlike conduct. Id. art. XI, at 29-30. "Injury
Protection" provisions provide that players under certain circumstances will be compensat-
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268 FORDHAM INTELL. PROP., MEDIA & ENT. L.J.

bility restrictions included in the document are the college draft,
right of first refusal, free agency restrictions, and caps on rookie
and veteran salaries.

1. The College Draft

The college draft is the method by which college football play-
ers are selected by league teams. 168  The 1993 NFL Agreement
provides for a seven-round college draft with as many .selection
choices during the draft as there are teams.,169 Additionally, a com-
pensation round is provided for teams that lost free agents at the
end of the prior season.17° The 1993 NFL Agreement contains
specific periods in which a rookie may sign contracts offered to
him. 17 ' A drafted rookie may also sign with another professional
football league, but the drafting NFL team would retain the exclu-
sive right to that player's services for three years following that
player's selection.1 72 The trading of drafted rookies is also permit-
ted. 173  Undrafted players may be selected by any team after the

ed for severe injury sustained during a game. Id. art. XII, at 31-32. The 1993 NFL
Agreement also provides for an impartial arbitrator to decide specific controversies be-
tween the parties, as defined in the 1993 NFL Agreement. Id. art. XXXVII, at 95-96.
There are provisions stating that no team shall interfere with another team's ability to
decide whether or not to negotiate with an individual player and whether or not to exer-
cise a right of first refusal. Id. art. XXXVIII, at 97-102. The 1993 NFL Agreement also
dictates the size of the active roster of players and practice squad size. id. arts. XX-
XXXIV, at 110-11. The 1993 NFL Agreement provides for the establishment of
mini-camps and pre-season training camps. Id. arts. XXXVI-XXXVII, at 113-14. There
are also provisions concerning player payment for the pro-bowl game, id. art. XLIII, at
125, "Players' Rights To Medical Care And Treatment," id. art. XLIV, at 126-27, retire-
ment plans, id. art. XLVII, at 132-38, "Group Insurance," "Severance Pay," and "Supple-
mental Disability Benefits," id. arts. XLIX-LI, at 141-46, and "Workers' Compensation,"
id. art. LIV, at 150-51.

168. 1993 NFL Agreement, supra note 165, art. XVI, at 39-43.
169. Id. art. XVI, § 2, at 39.
170. Id.
171. If the drafted rookie has not signed a contract 30 days before the beginning of

the season, then he may sign only with the selecting team until the following year's draft.
1993 NFL Agreement, supra note 165, art. XVI, § 4(b), at 40. A drafted rookie has until
the tenth week of the regular season to accept the drafting team's offer, id. art. XVI, §
4(a), at 39, and after this deadline he may not play that season, absent a showing of
extreme personal hardship. Id. art. XVI, § 4(c), at 40.

172. Id. art. XVI, § 5, at 40.
173. If the drafting team releases the prospective player, the rookie may sign with
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completion of the college and supplemental drafts. 174 The 1993
NFL Agreement also requires all drafted players to sign a uniform
players' contract.17 5

2. Rookie Salary Limitations

The Entering Player Pool is the salary cap that affects rook-
ies. 176 As defined by the 1993 NFL Agreement, the Entering Play-
er Pool is the league-wide limitation on aggregate salaries that may
be paid to all drafted rookies. 77 In 1993, the applicable amount
was $56 million, or $2 million per team. 817  For each successive
year, the amount is the greater of: (1) two million dollars multi-
plied by the number of teams in the league,179 (2) three and one
half percent of Defined Gross Revenues,18° or (3) a sum equal to
the previous years' aggregate amount, providing for adjustments
based on compensatory picks that a team may receive when losing
a franchise 18 or transition 182 player.183 Further, minor adjustments
are possible based on whether a team waives or signs its rookies. 84

Today, the Entering Player Pool is set at three to five million dol-
lars, depending on available adjustments.

any other team, without penalty to himself or to the new team. Id. § 4(a), at 39. A

drafting team may trade a drafted rookie, but then the acquiring team must immediately

extend an offer to that player. Id. § 4(b), at 40. If the drafting team signs the rookie and
then trades him, the acquiring team must count the rookie's entire salary towards the

Entering Player Pool. Id. § 4(a), at 39-40.
174. Id. § 11, at 43.

175. Id. art. XIV, at 35. This standardized contract contains boilerplate clauses
providing for the term, services required, and payment to the player. Id. Appendix C, at
165-73.

176. 1993 NFL Agreement, supra note 165, art. XVII, § 1(a), at 44-46.
177. Id. at 44.
178. Id. art. XVII, § 3(a), at 44.
179. Id.
180. Id; see infra note 203 and accompanying text (discussing Defined Gross Reve-

nues).
181. See infra notes 195-97 and accompanying text (discussing franchise player

designation).
182. See infra notes 198-201 and accompanying text (discussing transition player

designation).
183. 1993 NFL Agreement, supra note 165, art. XVII, § 3(a), at 44-45.
184. See id. art. XVII, § 4, at 45-46.
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3. Free Agency Restrictions

The 1993 NFL Agreement also contains provisions concerning
veteran free agency, franchise, and transition players. 8 5 Regarding
veteran free agency, a player becomes an unrestricted free agent
upon completing four or more Accrued Seasons18 6 in a capped
year. 8 7 Once four years are completed, the player may sign with
any team without penalty or restriction to the player or the acquir-
ing team. 8

Any player with three or more Accrued Seasons, but less than
four in a capped year, becomes a restricted free agent upon the
expiration of the player's current contract.18 9  A restricted free
agent may negotiate with any team. The player's prior team, how-
ever, has the right to match any offer made to the player' 9° and
retain the player. This right is called the right of first refusal.' 9'

The 1993 NFL Agreement also provides that veterans with less
than three Accrued Seasons whose contracts expire may only re-
sign with their prior team, unless the prior team either fails to offer
or withdraws the Required Tender. 92 In addition, the 1993 NFL
Agreement sets minimum salaries for players with less than three
years of Accrued Seasons.'93

185. id. arts. XVIII-XXv, at 47-91.
186. A player receives an "Accrued Season" for every season that he was or should

have been on full pay status for six or more games during the regular season. Id. art.
XVIII, § 1(a), at 47.

187. Id. art. XIX, § 1(a), at 49.
188. Id. In the event that the player has not signed with a new team by the begin-

ning of training camp, then the player may only sign with the player's former team. Id.
art. XIX, § l(b)(i), at 49. Moreover, if the player has not signed with the player's former
team by the tenth week of the regular season, then the player may not play football that
year. Id. art. XIX, § l(b)(ii), at 49.

189. Id. art. XIX, § 2(a), at 50.
190. Id. art. XIX, § 2(b), at 50-51.
191. Id.
192. Id. art. XVIII, § 2, at 47. "Required Tender" is defined as "tender that a club

is required to make to a player pursuant to this Agreement, either as a matter of right.
or to receive Rights of First Refusal, Draft Choice Compensation and/or other rights

.... "1 Id. art. I, § 2(ac), at 4.
193. Id. § 3, at 47-48. The minimum salary is $100,000 for players with less than

one credited season, $125,000 for players with one credited season, and $150,000 for
players with two or more credited seasons. Id. art. XVIII, § 3, at 47.
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Other free agency provisions enable a team to designate one
Franchise Player and two Transition Players. 194 Every season, each
club is permitted to designate as a Franchise Player one of its play-
ers who would otherwise become an unrestricted free agent at the
end of that season. 195  During the period of his designation as a
Franchise Player, the player can only negotiate with the designating
club, regardless of the player's number of Accrued Seasons.' 96 To
ensure fairness, there are specific requirements as to the Required
Tender and length of contract for a player designated as a Fran-
chise Player. 197

Two unrestricted free agents may be selected as Transition
Players.19 8 Players are selected twice, one player in 1994 and one
player in 1999.199 Unlike the Franchise Player designation, a Tran-
sition Player may negotiate with other teams, however, the player
is subject to the prior team's right of first refusal.2 ° The 1993
NFL Agreement also specifies the Required Tender for Transition
Players.2 1

4. Veteran Salary Limitations

The salary cap provisions 22 begin with definitions of Defined
Gross Revenues and Salary.20 3 Under the 1993 NFL Agreement,

194. Id. art. XX, at 60-68.
195. Id. art. XX, § 1, at 60.
196. Id.
197. Id. § 2, at 60-62. The Required Tender for franchise players is the average of

the five largest salaries paid to the player, or 120 percent of the player's last salary,
whichever is greater. Id. art. XX, § 2(c)(i), at 61.

.198. Id. art. XX, § 3(a), at 62.
199. Id.
200. Id. art. XX, § 3(b), at 62.
201. Id. art. XX, § 4, at 62-63. Required Tender for Transition Players is the aver-

age of the ten largest salaries paid to the player or 120 percent of the player's last salary,
whichever is greater. Id. art. XX, § 4(a), at 62.

202. See 1993 NFL Agreement, supra note 165, art. XXIV, at 74-89.
203. id. art. XXIV, § l(a), at 74. "Defined Gross Revenues" is defined as:

(i) the aggregate revenues received or to be received on an accrual basis,
for or with respect to a League Year during the term of this Agreement, by the
NFL and all NFL Teams (and their designees), from all sources, whether known
or unknown, derived from, relating to or arising out of the performance of
players in NFL football games, with only the specific exceptions set forth be-
low. The NFL and each NFL Team shall.in good faith act and use their best
efforts, consistent with sound business judgment, so as to maximize Defined
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starting in 1993 and continuing every year thereafter during the
term of the 1993 NFLAgreement, the salary cap is triggered when
total player costs for the league equal or exceed 67 percent of De-
fined Gross Revenues. 2  Once the salary cap is triggered, the

Gross Revenues for each playing season during the term of this Agreement.
Defined Gross Revenues shall include, without limitation:

(1) regular season, pre-season, and post-season gate receipts (net of admis-
sion taxes, and surcharges paid to stadium or municipal authorities which are
deducted for purposes of calculating gate receipts subject to revenue sharing),
including ticket revenue from "luxury boxes," suites and premium seating sub-
ject to gate receipt sharing among NFL Teams; and

(2) proceeds including Copyright Royalty Tribunal and extended market
payments from the sale,- license or other conveyance of the right to broadcast
or exhibit NFL pre-season, regular season and play-off games on radio and
television including, without limitation, network, local, cable, pay television,
satellite encryption, international broadcasts, delayed broadcasts (which shall not
include any broadcast of an NFL pre-season, regular season or play-off game
occurring more than 72 hours after the live exhibition of the game, unless the
broadcast is the first broadcast in the market), and all other means of distribu-
tion, net of any reasonable and customary NFL expenses related to the project;
and

(3) proceeds from the sale or conveyance of any right to receive any of the
revenues described above.

(ii) The following is a nonexclusive list of examples of revenue received
by the NFL and/or NFL Teams which are not derived from, and do not relate
to or arise out of the performance of players in NFL football games (and are
therefore not "'DGR"): proceeds from the assignment, sale or trade of Player
Contracts, proceeds from the sale of any existing NFL franchise (or any interest
therein) or the grant of NFL expansion franchises, dues or capital contributions
received by the NFL, fines, "revenue sharing" among NFL Teams, interest in-
come, insurance recoveries, and sales of interests in real estate and other proper-
ty.

(iii) Notwithstanding subsection l(a)(i) above, the following shall be con-
sidered "Excluded DGR'"and not included in Defined Gross Revenues: reve-
nues derived from -concessions, parking, local advertising and promotion,
signage, magazine advertising, local sponsorship agreements, stadium clubs,
luxury box income other than that included in subsection l(a)(i)(1) above, sales
of programs and novelties, and any categories of revenue (other than those
listed in subsections l(a)(i)(l)-(3) above) currently included under NFL Films
and NFL Properties, Inc. and its subsidiaries.

Id. art. XXIV, § 1, at 74-75.
"Salary" is defined as any "compensation in money, property, investments, loans or

anything else of value to which an NFL player ... is entitled in accordance with a Player
Contract .... " Id. art., XXIV, § l(c)(i), at 77.

204. Id. art. XXIV, § 2, at 77.
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guaranteed salary amount, or salary floor, is at least 58 percent of
Defined Gross Revenues. 20 5  The cap provisions specify that the
maximum amount of players salaries equal 64 percent of Projected
Defined Gross Revenues 2°6 in the first capped year, 63 percent in
the second capped year, and 62 percent in any year thereafter.2 7

The 1993 NFL Agreement also provides for the computation of
team salary to determine if a team is over the proscribed limit.208

Finally, the 1993 NFL Agreement contains no exceptions to the
salary cap, rendering the NFL cap method a hard salary cap.

B. The NBA Agreement

The most recent NBA Collective Bargaining Agreement expired
after the last playoff game at the end of the 1993-1994 season.209

In August 1995, however, the NBA and NBPA agreed to a new
collective bargaining agreement, 'effective from the 1995-96 NBA
season through the 2000-01 season.10  The 1995 NBA Outline 21 1

205. Id. art. XXIV, § 3, at 77-78.
206. "Projected Defined Gross Revenues" is defined as Defined Gross Revenues for

the previous year plus specific percentage increases. Id. art. XXIV, § 10(b), at 87-88.
207. 1993 NFL Agreement, supra note 165, art. XXIV, § 4(a), at 78. However, the

salary cap amount can be adjusted if total player costs for a capped year fall below
certain percentages. Id. art. XXIV, § 4(b), at 78.

208. Id. art. XXIV, § 6, at 79-81. Included in the computation of Team Salary are:
all players contracts, all drafted rookie offers, practice squad contracts, termination pay,
50% of a player's salary when the player files a grievance until the league year is finished
or the grievance is resolved, and any expansion bonus. Id. The 1995 NFL Agreement
also prescribes the manner in which player contracts should be valued, the valuation of
signing bonuses, acceleration of the player's contract, and guaranteed contracts. Id. art.
XXIV, § 7(b)-(d), at 81-84.

209. Collective Bargaining Agreement between the National Basketball Association
and the National Basketball Players' Association, November 1, 1988, reprinted in LAW
OF PROFESSIONAL AND AMATEUR SPORTS, app. 7A (Gary A. Uberstine ed. 1988) [herein-
after 1988 NBA Agreement].

210. Outline and Key Terms of Collective Bargaining Agreement Between NBA and
NBPA (on file with the Fordham Intellectual Property,- Media & Entertainment Law
Journal) [hereinafter 1995 NBA Outline].

211. Although the 1995 NBA Agreement has not been finalized and made available
to the public, this author assumes that the 1988 NBA Agreement's provisions that were
not specifically changed by the 1995 NBA Outline will remain substantially similar.

The 1988 NBA Agreement provided that the players receive league-wide severance
pay, medical and life insurance, and disability insurance. 1988 NBA Agreement, supra
note 209, art. II, § 1, at 7-61. It also provided that compensation and expenses are to be
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describes the provisions relating to those important to this discus-
sion: the college draft, free agency restrictions, and rookie and
veteran salary caps.

1. The College Draft

The 1988 NBA Agreement provided for a college draft consist-
ing of two rounds, with the number of selection choices equal to
the number of NBA teams at the time of the draft212 which the new
agreement continues. However, the 1995 NBA Outline states that,
beginning in 1998, the college draft will be reduced to one
round.213 Also proscribed by the 1988 NBA Agreement were pro-
visions regarding the term and time a drafted rookie may accept an
offer.2"4 For instance, once drafted, the college player may only

paid when the player is on active duty with a military reserve unit. Id. art. III, § 1, at 7-
63. Any disputes about the interpretation of the 1988 NBA Agreement were determined
by a Special Master. Id. art. VIII, § 2, at 7-95 to 7-96. The 1988 NBA Agreement also
provided that no NBA employee could collude to interfere with the ability of a player to
negotiate with an unrestricted free agent, submit an offer sheet to a restricted free agent,
or exercise the right of first refusal. Id. art. IX, § 1, at 7-96. Enforcement of the anti-
collusion provisions provides for a hearing before the Special Master. Id. art. X, § 1, at
7-97. Additionally, there were certification provisions which provided that, under the
penalties of perjury, all terms of a player's agreement were disclosed. Id. art. XI, § l(a),
at 7-101. The 1988 NBA Agreement provided for travel accommodations, locker room
facilities, and parking. Id. art. XIV, at 7-103 to 7-104. There were provisions for playoff
compensation, dues for the NBPA, the maximum number of games, and the All-Star
game. Id. arts. XV-XVIII, at 7-104 to 7-105. Medical treatment of the players was also
provided. Id. art. XIX, at 7-105 to 7-106. The 1988 NBA Agreement provided that no
contract clauses could prohibit an NBA team from trading a player. Id. art. XXI, § 1, at
7-107. The 1988 NBA Agreement also provided for grievance and arbitration procedures,
id. art. XXVIII, at 7-113 to 7-119, player agent certification, id. art. XXXI, at 7-119 to
7-120, and the drug rehabilitation program, id. art. XX, at 7-120 to 7-126. Other provi-
sions included the size of the roster, id. art. XXVI, § 1, at 7-110 to 7-111, the written
critique of referees, id. art. XXVI, § 2, at 7-111, and options to retired players to purchase
season tickets, id. art. XXVI, § 3, at 7-111.

The 1995 NBA Outline stated an increase in the amount of life and health insurance,
and pension payments to be made by the league. 1995 NBA Outline, supra note 210, at
4. Other provisions address an increase in players' per diem, id. at 6, training camp
compensation, id., All-Star game player payments, id., and fines and suspensions. Id.

212. 1988 NBA Agreement, supra note 209, art. IV, § l(a), at 7-64.
213. 1995 NBA Outline, supra note 210, at 5.
214. 1988 NBA Agreement, supra note 209, art. IV, § 1, at 7-65 to 7-67. If a player

is drafted but does not sign a contract and is not redrafted the subsequent year, the player
becomes a free agent. Id. § 1(d), at 7-65. If a drafted rookie is not offered the Required
Tender, the player becomes free to sign with any team without restriction in the Septem-
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sign with his selecting team until the next college draft,"' although,
this was contingent upon the selecting team offering the drafted
player the Required Tender by September following the initial
draft.216 Furthermore, a high school player who renounced his
college eligibility may be drafted by any team.21 7 Finally, the 1988
NBA Agreement required all drafted players to sign a uniform
players' contract. 2" All of these provisions, this author assumes,
will be incorporated into the new agreement without substantial
modification.

2. Rookie Salary Limitations

Prior to the new agreement, there were no rookie salary limita-
tions in the NBA. The 1995 NBA Outline states that each first
round drafted player receive a three year guaranteed contract within
20 percent of the Rookie Scale amount.2 9 This scale amount in-

ber following the draft. Id. art. IV, § 1(e), at 7-65. Moreover, if the drafted player does
not sign a contract the immediate year following the draft, then the drafting team retains
the exclusive right to that player's services for one year. Id. art. IV, § l(f), at 7-65.
However, if the player does not bargain in good faith with the drafting team, or the
contract provides for additional one year periods, then the drafting team maintains the
exclusive right to that player. Id. art. IV, § l(g), at 7-65 to 7-66. A team which subse-
quently drafts a player who has been previously drafted and offered the Required Tender
is the only team that the player may negotiate with, provided that the acquiring team has
offered the Required Tender. Id. art. IV, § 1(c), at 7-64. If the player does not sign with
the subsequent team within one year of the subsequent draft, the player becomes free to
sign with any team. Id. art. IV, § 1(c), at 7-64 to 7-65.

"Required Tender" is defined in the 1988 NBA Agreement as: (i) a contract person-
ally delivered to the player or his personal representative and (ii) a player contract having
as a minimum term one year and paying the player at least the minimum salary specified
for that year. Id. art. IV, § 1(b), at 7-64. The 1995 NBA Outline changes the Required
Tender for first round draftees to a guaranteed three-year contract with the contract
amount subject to the Rookie Scale. 1995 NBA Outline, supra note 210, Rookie Salary
Cap, at 5. While there are no maximum amounts for second round draftees, there are
minimums. Id.

215. 1988 NBA Agreement, supra note 209, art. IV, § 1(b), at 7-64.
216. Id.
217. Id. art. IV, § 1(h), at 7-66.
218. Id. art. I, at 7-45 to 7-60. The contract provides for uniformity in the provision-

al language for all players' contracts concerning services performed, length of contract,
and payment. Id. The contract also provides for specialized compensation arrangements,
including hotel rooms, loans, personal guarantees, game tickets, and promotional appear-
ances. Id. art. I, § 3(b), at 7-45 to 7-46. The contract terminates upon the death of the
player, the lack of skill, or disability (mental or otherwise). Id. art. I, § 3(d), at 7-46.

219. 1995 NBA Outline, supra note 210, at 5. The Rookie Scale amount provides
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