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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK: HOUSING PART L 
---------------------------------------------------------------)( 
WEST 30'" REALTY LLC, 

Petitioner, 

against -

MICHAEL CASTALDO, 

Respondent. 

--------------------------------------------------------------- :x: 
WEST 30'" REALTY LLC, 

Petitioner, 

against -

BOZENA CASTALDO, 

Respondent. 
--------------------------------------------------------------- :x: 
Present: Hon. Jack Stoller 

Judge, liottsing Court 

Index No. 58883/2014 

DECISION/ORDER 

Index No. 52969/2015 

DECISION/ORDER 

West 30111 Realty LLC, the petitioner in both oftl1ese proceedings ("Petitioner"), 

commenced these proceeding against Michael Castaldo ("Respondent"), a responde11t in one of 

the proceedings, m1d Bozena Castaldo ("C-o-Respondent"), a respondent in the other proceeding 

(collectively, "Respo11de11ts"), seeki11g 1no11cy judgn1ents and possession of~ respectively, 

308-312 West 30'" Street, Apt. 2A, New York, New York ("Apt. 2A"), and 308-312 West 30'" 

Street, Apt. 2B, New Yorl(, New Yorlc ("Apt. 2B")(collectively, "the subject premises"), on the 

basis of nonpayment of rent. Respondents interposed an answer witl1 affirn1ative defenses and 

col1nterclain1s by an answer served on April 4, 2014. 1'he subject premises were apparently 

co1nbined at so1ne point in the past and Respondents are man·ied to one anotJ1er. Nevertl1eless, 
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the parties de11oted the two apartments separately. Be that as it may, tl1e Court held a joint trial 

of these two proceedings on October 18, 2017, Dece1nber 14, 2017, April 26, 2018, October 18, 

2018, March 21, 2019, April 10, 2019, June 12, 2019, June 20, 2019, October 30, 2019, 

November 4, 2019, November 7, 2019, and Januaty 31, 2020. 

Petitioner's case 

Petitioner pro\1ed that it is the proper party to con1mence these proceedings; that there are 

landlord/tenant relationships betwec11 Petitioner and Responde11ts; that Respondents' te11ai1cies 

are subject to tl1e Rent Stabilization I.aw; that Petitioner has co1nplied with tl1e registration 

requirements of 9 N.Y.C.R.R. §2528.3 and MDL §325; that Respondents owed rent arrears; and 

that Petitioner properly demanded pay1nent of rent pursua11t to RP APL §711 (2). 

Respondent's case 

Before tl1e trial, tl1e Court had determined a motio11 deeming that Respondents' 

COW1terclaims to have accrued in April of 2008, six years before t11e interposition of 

Respondents' answers. As the unrebutted testin1ony of Respondents stated that the two 

apartments have been con1bined i11to one unit, the Court tinds that Respondent's interposition of 

the answer confers the sru11e defense at the sa111c time as Co-Responde11t's defenses. 

Construction 

Co-Respondent testified that there was scaffolding outside the windows of the subject 

premises from August of2012 through May of2013; that the scaffolding deprived t11e subject 

pre1nises of light; that she could not use her air conditioner in tl1c sun1mer because of the 

scaffolding; and tl1at contractors walked on the scaffOlding right outside of her window starting 

at 8 a.m., depriving 11er of privacy. Co-Respo11dent testified on cross-exan1ination that, in one 
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photograpl1 ofa dusty floor, the dust \Vas 011ly fro1n footprints and not the rest oftl1e floor and 

that she leaves her blinds closed wl1en t11e scaffolding is up because sl1e doesn't know wl1ether or 

11ot a worker \vill be there \vhen she \Vakes up. 

Respondent testified that the constructio11 incurred noise from August of2012 through the 

end of JW1e, in particular jackhammering, that he could hear inside the subject premises; that 

construction i11 the building in which the subject premises is located ("tl1e Building") until 

February of2016 i11currcd noise as well, particularly a re11ovation of three apartments on the 

same floor as the subject premises ai1d on the floor above it; that the co11struction also caused a 

dust condition througl1out tl1e Buildi11g, witl1 dust caked onto the common area floors and the 

elevators t11at foW1d its way into tl1e st1bjcct prcn1ises; that the const1uction ca11sed debris to land 

on Respondent's air conditioner; that Respondent was concerned that dust would co1ne into the 

subject premises if l1e turned the air conditioner 011; that a renovation in Apai1:ment IA of the 

Bt1ilding lasted fron1 July of 2014 through :February of 2016; that a renovation of Apartments 2C, 

2D, 2F, ru1d some apartments on the tl1ird floor of the Building lasted from August 2012 througl1 

mid-June or July of2014; that a renovation of Apartment 3B lasted from 1nid-.Ta11uary of2019 

tl1Iough June of 2019; that scaffolding didn't block all of their windows, just the ones facing west 

301h Street; that the winclows facing back \Vere not covered; tl1at the scaffolding came up in 

August of 2012 and remained up for three or four years; that it came back up again from 

Dece1nber of 2018 through June of 2019; and that tl1ey had to keep shades drawn for Privacy, 

whicl1 deprived them of natural light. 

The te11ant of Apartment 1 C of tl1e Building testified t11at she heard horrendously loud 

construction noise in 2012 or 2013; that constructio11 Jed to a lot of dust in the Building; tl1at 
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workers left the front doors oftl1e Building open; and t11at the noise lasted for tv..'o weeks. The 

tenant of Apru1ment 4C of the Building testified that, between 2011and2014, he heard 

inter111itte11t noise fro1n construction and that 11is apartment experienced constant dust fro1n 2012 

througl12014, al1.hougl1 it abated wl1e11 the construction ino·ved to a different tloor. The te11ant of 

Apartment 1 OD of tl1c Building testified that construction went on at the Building for two, three, 

or four years; tl1at sl1e heard a lot of co11struction noise above l1er; that tl1ere was dust in the 

elevators tl1at tracked throughottt the Bt1ilding; and that the entrance to the Building is sometimes 

unattended. The tenant of Aparttnent 4D of the Buildi11g testified t11at, in 2012 and 2013, two 

times a week, the drilling incidental to the construction was so loud and so hard that her coucl1 

vibrated; t11at whe11 sl1e opened tl1e door to 11er apartment, tl1cre was a swish of talcum-like dust; 

and tl1at the front door of the Building Y..'as not secure. The te11ant of Apartment 8D oftl1e 

Building testified that from 2012 to 2016, during construction, there was a tremendous amotmt of 

wl1ite dust almost daily on her floor ru1d in entrance ways that ended up getting tracked into her 

apartment; and that dtrring construction, the entrru1ce door to tl1e Building was left open a lot. 

Respondents introduced into evidence photograpl1s taken on Mru·ch 23, 2013 and 

February 7, 2019 of scaffolding around tl1e Building, including scaffolding right outside the 

window of the subject pre1nises; of dust on a rug; photographs dated March 31, 2015 of furniture 

covered with a thick tihn a dust; photographs of the door to the Building being left ajar, on April 

13, 2014, May29, 2014, June 2, 2014, J1me 16, 2014, June 25, 2014, July 25, 2014, January 9, 

2015, July 18, 2017, and August 8, 2017; a photograph dated July 20, 2018 of the dirt that had 

collected in the bli11ds i11 the Sltbject premises that Co~Respondent had washed in the sink; 

pl1otographs of dust and dust)' footprints in the com1non areas of tl1e Building, i11cluding a 

4 



staircase, the lobby, and a l1allway fron1 the apartment next to t11e subject premises; a photograph 

taken February 15, 2019 sho\ving dust on a desk in the s11bject premises; and photographs of an 

air conditioner with debris on it. 

Respondent introduced into evidence recordings of the noise that 11e experienced fro1n the 

constructio11. Respo11dents introdttced into evidence wipes that had dust on them from the 

construction after t11ey cleaned t11e top of the air conditioner and furniture, on August 11, 2013, 

February 2, 2016, and March 11, 2016. 

Respondents introduced i11to evide11ce records of applications for permits that Petitioner 

caused to be tiled witl1 tl1e Ne\V York City Department of Buildings ("DOB") for, inter alia, 

construction permits, construction of a side\valk shed, the i11stallation of gas piping throughout 

the Building. A number of these applications, i11cluding the applications dated February 28, 

2013, September 13, 2013, February 27, 2014, November 5, 2014, and August 6, 2015, state that 

no tenants are i11 occupancy of the Building. 

Respondents introduced into evidence a letter to Petitioner dated March 15, 2014 

expressing concern about construction in the Building, to wit, the noise, dust and debris and tl1e 

1mavailability of the bicycle roon1. Respondents introduced into evidence emails to Petitioner, 

one from March of2013 complaining about noise, sectrrity issues, and dust resulting from t11e 

construction, and one fro1n Jltly of2013 con1plaining about contractors leaving a front door open. 

Respondent testified that he told Petitioner about the 11egative effects oftbe construction multiple 

times, includi11g by letters dated in March of 2015 and March of 2018, by verbally complaining 

to the super, and by emails. Petitio11er's rebuttal witnesses, the property i11anager and the 

executive manager, did not rebut the evidence of notice. 
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On rebl1ttal, a contractor ("the Contractor") testified that his compru1y re11ovated 

apartments i11 the Buildi11g; that l1is practice is to use protective measures that amount to a 

containment field to keep dust in the apart1nent l1e renovates; that tl1e containment field entails 

plastic covering; that he does constant clem1ing during work ii1 occupied buildings; that he had a 

cleaning crew consisting of five people who mop and clean hallways, ledgers, and railings, and 

throw out garbage; that noise is li1nited to scope of work, althougl1jackhammers can make a 

problem; tl1at he can't do demolition without n1aking noise; that he limits work hours frotn 9:00 

a.m. to 5:00 p.m. even though the permit allowed earlier work; that electrical work causes noise; 

and that there was a tenant protectio11 plan in place that he cotnplied with. The Contractor 

testified on cross-examination that he l1ad no specific n1emory of being in a specific apar11nent on 

a specific date at a spcciJic tin1e. 

'fhe extensive - some migl1t even say protracted - testimony of nine witnesses, 

including seven non-party witnesses, of the conditions that construction in the Building visited 

upon Respondents, tl1e numerous photographs, the real evidence, and the recordings of noise 

outweigh the testimo11y on Petitioner's rebuttal case and prove well beyond a preponderance of 

the evidence that Respondents lived witl1 conditions that impaired the habitability of the subject 

premises. Respondents prO\'ed that scaffolding blocked light and air fro1n windows 011 one side 

of the subject premises starting in August of 2012 which Petitioner, as the entity that effectuated 

the construction of the scaffolding, had notice at: 

In every written or oral lease or rental agreement for residential premises the landlord or 

lessor sl1all be deen1ed to covenant and warrant that the prcn1ises so leased or rented and all areas 

used in connection therewith in conm1on \vith ot11er tenants or reside11ts are fit for hun1an 
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habitation and for the uses reasonably i11te11ded b)' the parties and tl1at the occupants of such 

premises sl1all not be subjected to any conditions which \VOUld be dangerous, hazardous or 

detrimental to their life, health or safety. Real Property Law §235-b(l). 1'11e nleasure of 

damages for breach of the warranty ol' l1abitability is the difference bet\veen the rent reserved 

under the lease and the val11e of the premises during the period of the breach. Park West 

Management Corp. v. Mitchell, 47 N.Y.2d 316, 329, cert. denied, 444 U.S. 992 (1979), Elkman 

v. Southgate Owners Corp., 233 AD.2d 104, 105 (1st Dept. 1996). The Court finds that the 

reduction in light at1d air from one side of the subject premises and the i1nplications for 

Respondents' privacy diminished the l1abitability of the subject premises by seve11 percent from 

A11gust of 2012 througl1 February of 2013 a11d agai11 in December of 2018. 1 

Ilespondents proved that they gave Petitioner notice oftl1e rest of the conditions that the 

constructio11 occasioned as of Marcl1of2013, co11ditio11s which lasted until February of 2016 m1d 

t11en recurred from mid-January of 2019 through June of 2019. 

Wl1ile Petitioner argues that construction is a realit)' of New York City living, sucl1 a 

reality does not gai11say the negative effect that constr11ction can have on the habitability of an 

apartment. Construction a11d reno\1ation work that incurs "noise, vibrations, and dust caused by 

jackl1mnmering and otl1er daytime construction activities" can dimi11ish tl1e l1abitability of an 

apartment by 25 percent. Itsl(OV v. Rosenblurn, 7 Misc.3d 135(A)(App. Terin 1st Dept. 2005). 

Even in a con1mercial space, whicl1 RPL §235~b does not apply to, construction and its effects, 

sucl1 as noise, dust, and debris, can cause partial actual eviction. 81 Franklin Co. v. Ginaccini, 

1 Even though tl1e parties treated Apt. 2A m1d Apt. 2B as separate apart1nents in some 
ways, the di1nunition of their habitability was the same. 
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160 A.D.2d 558, 558-59 (1" Dept. 1990). See Also 360 W. 51 st St. v. Cornell, 2005 N. Y.L.J. 

LEXIS 4167, *19 (Civ. Ct. N.Y. Co.), citing 106 East !9th Associates v. Berg-Meunch, N.Y.L.J. 

Jttly 3, 2001 at 21 :5 (App. Term 1st Dept.)(courts 11ave long recognized construction dust as a 

condition which violates tl1e \VaITanty of habitability). 

While the above autl1ority awards a rent abatement of 25 pcrce11t for the effects of 

construction, this case presents an aggravating factor. A11 applicant for a construction permit 

must certify whether anyone occupies a building to be altered, constructed or demolisl1ed. 

N.Y.C. Ad1ni11. Code §28-104.8.2(1). Ifa unit is occupied during the construction. the applicant 

for a permit 1nust sub1uit a tenant protection plan describing in sttfficient detail, inter alia, the 

means and n1ethods to be employed to safeguard the safety and healtl1 of the occupants generally, 

and to control dust, pest co11trol, and noise specifically. N.Y.C. Admin. Code §28-104.8.4. See 

Also N.Y.C. Adrnin. Code §BC3303.10. A nttmber of applications for construction permits 

incorrectly represented to DOB that the Building was not occupied during construction, tl1us 

easing the way for Petitioner to engage in a scale of work disruptive to the habitability of the 

subject pren1ises, particularly in terms of noise, dust, and disrttption of services amply 

documented by tl1e extensive record adduced at trial. 'fl1e Cowi t11erefore finds t11at the manifold 

effects of the construction diminished the habitability of the subject premises by 40 percent from 

March of 2013 through February of 2016 and ffon1 mid-Jan11ary of 2019 tl1rough June of 2019. 

Elevator 

Co-Responde11t testified that tl1ere were n1any days that there are two elevators in the 

Building; tl1at the one elevator that we11t to the basement was out of service because the 

contractor was using it; that she talked to Petitioner and tl1c super about that; that both elevators 
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were inoperative about ten or eleven ti1nes; that sl1e \Vas late to work because of the elevator, as it 

took l1er half an hour to get out of the basen1ent; that there is a lau11dry room and garbage 

disposal in the basement; and that the area she has to lTaverse when the elevator is broken is 

treacl1erous. Co-Respo11dent testified on cross-exa1nination tl1at sl1e only uses elevators for 

laundry, garbage and recycling and that it was a hardship for her to walk down the stairs to the 

basen1ent because she didn't know what she was breathing in. 

Ilespondents introduced into evidence a pl1otog:rapl1 of a staircase leading to the 

basement. 

The photograph does not depict a condition that warrants a rent abatement. As the 

Building has two elevators and as R.espondents live on the second floor, the com1ection between 

disruptions i11 service of one of the elevators a11d habitability is not readily apparent. 

Respondents assert tl1at tl1e elevator that \Va<; out serviced the basement, wl1ich they used for 

laundry, recycli11g, and garbage, but they could access tl1e basement by stairs. Respondent's 

complaints about the condition of the stairs to the room wl1ere they tl1rew out garbage and 

recycling does not bear a strong enough connection to the use of the subject premises to warrant a 

rent abatement. 

Gas 

T'he tenant of Apart1nent 4C of the Building testified that 11e did not have gas for seven 

rno11ths in 2014. Tl1e tenant of Apartment l OD of the Building testified t11at she did not 11ave gas 

for six months. The tenant of Apart1nent 4D of the Building testified that gas had to be turned 

o1T in the Building from April m1til October of2016. The tenant of Apartment 8D of the 

Building testified that the gas was turned off in tl1e Building for six mo11ths. The tenant of 
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Apartment 1 C of the Building testified that the Building did not 11ave gas from April until the end 

of October of2016. 

Respo11dents introduced into evidence notices fron1 Petitioner dated April 11, 2016 and 

April 29, 2016 stating that gas would be cut off. Co~Respondent testified t11at there was no 

cool<ing gas service to the subject premises from April 3, 2016 to Noven1ber 28, 2016; that sl1e 

frequently prepares food at 1101ne; and that Petitioner provided them witl1 hot plates. 

Respondents introduced into evidence a letter dated March 15, 2014 they sent Petitioner 

complai11ing about the gas. 

The preponderance of t11e evidence shows that the subject pre1nises lacked cooki11g gas 

from April through October of 2016, a co11dition tl1at wan·ants a rent abatement of 15 percent. 

See B-U Realtv Corp. v. Kiebert-Boss, 50 Misc.3d 1220(A)(Civ. Ct. N.Y. Co. 2016). 

Heat and hot \Vater 

Respondent testified that the 11eat in tl1e subject premises was often inadequate but could 

also be so excessive as to be unbearable, to the point that he would use the air conditio11er in the 

subject pre1nises in tl1e wintertime. Respondent introdttced into evide11ce a heat log he 

n1aintained from April of2009 tl1rot1gh April of2014. The heat log records ten1peratures lower 

than legally permitted by N.Y.C. Admin. Code §27-2029(a) in 2009 on April 7, May 1, October 

6, Nove1nber 12, a11d Decen1ber 24; in 2010 on January 17, February 14, March 10, April 2, May 

2, October 2, November 14, and Decen1ber 23, ii12011 on Ja11uary 19, February 12, March 16, 

April 9, May 2, October 5, November 8, and December 7, in 2012 on January 12, February 7, 

March 12, April 4, at1d May 1, on January 1, 2013 and in 2014 on January 5 and February 1. The 

11eat log records excessive heat in 2009 on April 2 and May 4; i112010 on April 3 and May 4; in 
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2011 on Marcl1 1, April 2, and May 1; in 2012 on April 1, October 2, Noven1ber 3, and 

Dece1nber 4; ii12013 on January 7, February 6, March 10, April 6, October 1, Nove1nber 7, and 

December 25; and in 2014 on January 6, February 5, Marcl1 7, a11d April 4. 

CoMRespondent testified that water pressure is fine 11ow but that there were times whe11 

they had very low water pressure; that, from 6 p.m. until 9 a.m. tl1e following day it was 

impossible to shower or wash; that the problem lasted for two years, but she did not remen1ber 

the dates; that there was scalding hot water for a time; and tl1at water was shut off four to fi"ve 

times since October of 2018. Respondent testified that he needed hot water fro1n 12 mid11ight to 

6 a.m. at varied ti1nes; that, for some years and some months he could i1ot get hot water either 

every day or t11ree times a week; that there was 110 water i112019 011 multiple days. 

"fhe te11ant of Apartn1ent 1 C of the .Building testified that heat m1d hot water were 

inco11sistent, with the hot water alternating between nonexistent and dangerously scalding; that 

sometin1es she !1ad no l1eat; that the heat problem started in 2012; and that the problem was \Vorst 

from 2012 to 2016. 1'he tenant of Apartme11t 4C of the Building testified that there were 

intermittent proble1ns with 11ot water on nights and weekends once the construction started; that 

the heat proble111 was not so bad for him; that the problems lasted from 2011 through 2014; that 

he l1ad problems with heat once to three times in 2011 m1d hot water problen1s a couple of times 

per month in 2011, t\velve ti1nes a year in 2011, and the same rate in 2012 and 2013. The tena11t 

of Apartment 1 OD of the Building testified that it takes 11er a long time to get 11ot water; and that 

heat has not bec11 a problem. The tenant of Apartment 4D of the Bttilding testified that she had 

diminished heat and hot water fron12012 through 2014. The tenant of Apartn1ent SD of the 

Building testified that she gets too much heat; that it is boiling so1netimes; that her hot water is 
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fine. Another tenant of Apartment 1 C of tl1e Building testified that l1er apartment, was 

oppressively overheated and that sl1e had no problem with 11ot water. 

Respondents introduced into evidence a letter dated March 15, 2014 they sent to 

Petitioner complaining about l1eat. Respondent testified that he complained to management 

about the heat situation by e111ail; that he complained to super; and that he talked to Petitioner's 

managen1ent. Respondents introduced into evidence an agenda of a 1neeting that took place 

betv.·een Petitioner ru1d a group of tenants at tl1e Building tl1at took place on April 16, 2018 where 

the tenant complained about the heat. Petitioner's rebuttal witnesses, the property mm1ager and 

tl1e executive inanager, did not rebut t11e evide11ce of notice. 

Respondents i11troduced into evide11ce a notice from Petitioner stati11g tl1at water would be 

sl1ut off~ dated February 5, 2019. Respondents introduced into evidence a hazardous 

violation of the New York City Housi11g Maintenance Code placed by the Department of 

Housing Preservation and Development of the City of New York ("HPD") for scalding l1ot water 

in tl1e bathroom. 

All of the 29 days that Respondent's log recorded inadequate l1eat pre-dated the notice 

Respondents sent Petitioner on Marcl1 15, 2014, and o.nly one of the days that Respo11dent's log 

recorded excessive 11eat post-dated such notice. Moreover, f"IPD never placed a heat-related 

violation on the subject pre1nises. While such a failure to place a violation does not preclude 

Respondents from proving inadequate (or excessive) heat, Respo11dents may not avail themselves 

of the notice tl1at a violation would impart to Petitioner for rent abatement purposes. Without 

sucl111otice, the Court cannot award an abaten1cnt for tl1is condition. Matter of Moskowitz v. 

Jorden, 27 A.D.3d 305, 306 (l" Dept), appeal dismissed, 7 N.Y.3d 783 (2006), 1050 Tenants 
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Corp. v. Lapidus, 16 Misc.3d 70, 72 (App. Term I" Dept. 2007). 

As a rent abateme11t is based upo11 the month!)' rent, and as the n1onthly rent differed at 

different times in the subject premises, the Court cannot award a re11t abatement without clarity 

as to the dates at issue. Respondents did not prove by a prepondera11ce of the evidence what 

dates the water ser\rice was not provided. 

Intercom 

Co-Respondent testified that the doorbell was fixed in September of 2018 after not 

having worked for se,reral years. Respo11dent testiJied t11at, from 2013 to the date of his 

testimony, the i11terco1n does not \vork properly, such that he gets btizzed for otl1er apart1nents i11 

tl1e Buildi11g and they get buzzed for the subject premises. Respondent introduced into evidence 

videos of an intercom that is buzzi11g in a disturbing manner. 

1'he te11ant of Apartment JC oftl1e Buildi11g testified that tl1e intercon1 systen1 in the 

Building wasn't worl(ing. The tenant of Apartment 4C of the Building testified that intercoms 

have not worked since 2011 and as of the date of his testi1nony onl)' \Vorks faintly. The tenant of 

Apartment lOD of the Building testified that the intercom did not worl( fron1 2012 until 2014 or 

2015. The tenant of Apartment 4D oftl1e Building testified that her intercom 11as never worked 

well. Another tenant of Apartn1ent 1 C of the Building testified that tl1e i11tercom system was at 

times not working. 

Petitioner i11troduced into evidence an order dated April 17, 2015 that the New York State 

Division of Housing and Con1mm1ity Renewal ("DI-ICR") issued resolving a complaint seeking a 

rent reduction order pursuant to 9 N.Y.C.R.ll. §2523.4. Tl1e order de11ied a rent reductio11 order 

for, inter alia, a complaint about an intercom as a result of an i11spcction dated January 16, 2015 
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tl1at found that the intercom was maintained. 

Tl1e doctrine of collateral estoppel prevents a party from relitigating an identical issue 

decided against that party in a prior adjudication, ABN AMRO Bank N.V. v. MBIA Inc., 17 

N.Y.3d 208, 226 (2011), when the party had a full and fair opportunity to litigate the issue. 

Matter of Dunn, 24 N.Y.3d 699, 704 (2015). DI-ICR's determination that Petitioner maintained 

the intercom is preclusive on tl1e Court througl1 at lease t11e date ofDI-ICR's inspection on 

January 16, 2015. Tl1e evidence of the operation of the intercom after that date is n1ixed; Co­

Respondent testified that Petitioner did not fix the interco1n m1til 2018, but 011e of the non-party 

\Vitnesses testified that tl1e interco1n was fixed in 2015. On tl1is record, tl1e preponderance of the 

evidence does not support the proposition that the state of the interco1n di1ninisl1ed tl1e 

habitability of the subject premises. 

Leaks/plumbing 

Co-Respondent testified that leaks occurred while tl1ey weren't in the subject pren1ises; 

that one tin1e they were about to leave and water started comi11g down; that water backed up and 

came out of plumbing appliances in t11e subject pre1nises a total of 1ifty times from 2008 to the 

date of her testimony; that they had to move a refrigerator because of a ilood; and that they had to 

move a stove because water \Vas behind it. Co-Respondent testified on cross-examination that 

the first day there was dir(y water in the toilet was on July 17, 2013; that she did not know how 

many times after that the toilet looked like that; that she spoke to super about the condition; that 

she doesn't remember wl1en it was corrected; that tl1e bathroom ceiling looked like it did in the 

photographs from 2011through2015; and t11at it eventually tool< Petitioner one day to fix the 

ceiling. Respondent testified that the subject premises had multiple leaks and floods and that his 
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tub was constantly leaking. Respondent testified tl1at the leak was fixed by mid-June of2019. 

Co-Respondent testified that she informed the super and Petitio11er about the condition in 

2011. Respondent testified that 11e complained about leaking to the super and Petitioner from 

2008 through 2015. 

Respondents introdltced into evidence a recording dated May 29, 2019 of a tub \Vitl1 a 

leak tl1at is drippi11g audibly. Respondents introduced into evidence photographs taken July 17, 

2013 of a toilet bowl wit11 water that is discolored; photographs taken March 11, 2015, March 16, 

2015, Marcl1 26, 2015, and June 13, 2015 of leak damage, to wit, paint deteriorating, in the 

subject premises, including a bathroon1 ceiling, a bathroom wall, a living room vvall with 

deteriorated plaster, and a photograph taken March 16, 2015 of a tttb with shards of plaster in it. 

While the preponderance of the evidence, particularly the testimony and tl1e pl1otographs, 

prove that a leak and damage from the leak occ11rred in the subject premises, tl1e testimony 

bet\veen tl1e two Respondents is inconsistent as to the beginning of the leak; 011e testified that it 

was 2008 and the other testified tl1at it was 2011. The preponderance of the evidence shows that 

a leak started i112011, although it is not clear wl1at 1nonth. The evide11ce was also ambiguot1s as 

to the extent oft11e leak da1nage after June of2015. 'fl1e leak and tl1e leak dan1age diminished 

the habitability of the subject pre1nises by 12 percent, a11d the Court awards a rent abateme11t in 

that amoltnt from December of2011 through June of2015. 

Vermin 

Co-Responde11t testified that, starting in August of2012 and through November of2014 

she saw mice i11 the subject premises sometimes once a week and sometimes seven to te11 times a 

week and waterbugs three to four times a week; that she spoke to tl1e super about the mouse 
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infestation; that the 1nice ate dog food that she had put out for her dog; that sl1e observed mouse 

droppings in the subject premises; and that sl1e signed up for extermination once a week. 

Respondent testified tl1at he saw mice lfom Aug11st of2012 through June of2019, during the 

time of constructio11; tl1a1 he asked the extermi11ator for additional glue traps; that he frequently 

caught mice on tl1e glue traps; that l1e always gave access to the extermi11ator; and that if they 

went away for a weekend, they would come back and see bags of food having been chewed. 

The tenant of Apartment lC of the Building testified that once t11e construction started in 

2012 she roaches, waterbugs, and mice. 1"he tenant of Apartme11t 4C of the Building testified 

that he does11't l1ave a vermin because he takes care of it; and that he sees n1ice sometimes. 

Another tenant of Apartment IC of the Building testified that she l1ad issues with vermin, seeing 

rats in 2017 and 2018. 

Respondents introduced into evidence photos of mice and waterbugs and roaches in the 

subject premises and in the hallway of second floor of the Building, ffom July of2013, May, 

Ju11e, July, and October of 2014, August and September of 2015, and June of 2018. 

Respondents introduced into evidence a letter they sent to Petitioner dated March 15, 

2014 complai11i11g about vermin and an en1ail thread regarding extermination dated from May 8, 

2014 tlu·ot1gh May 19, 2014. Respondents introduced into evidence at1 age11da of a meeting that 

took place between Petitioner and a group of tenants at the Building that took place 011 April 16, 

2018 where the tenant complained about the extermination. Petitio11er's rebuttal witnesses, the 

property manager and the executive manager, did not rebut t11e evidence of notice. 

1'he testimo11y and pl1otographs ru1d undisputed evidence of construction in tJ1e Building 

prove by a preponderance of the evidence that vermin were present in tl1e subject pre1nises from 
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August of 2012 through September of 2015. Wl1ile Respondent testified that ver1nin persisted in 

the subject premises through 2019, Co-Responde11t's testimony was not consistent with that 

proposition. 'fl1e presence of vermin din1inished tl1e habitability of the subject pren1ises by 8 

percent fi·om August of2012 through September of2015. 

Water in basement 

Respondents introduced into evidence photographs taken in June of2016 ofa flooded 

basement. Respondent testified that tl1e flooding in basement affects hi1n because he has to go to 

the basen1ent to do lat1ndry and he has allergies. The tenant of Apartment 1 C of the Building 

testified that there was water in tl1e basement over several days. The tenant of Apartment 4C of 

the Btiilding testified that there were floods in tl1e baseme11t 011 nu1nerot1s occasions. The tenru1t 

of Apartlnent 1 OD of the Building testified tl1at there was water in basement. The tenant of 

Apartment 4D of the Building testified that tl1ere were puddles of water in the basement. 

Respondent's complaints about water in the basement of the Building do not bear a strong 

enough connection to the use of the subject premises to warrru1t a rent abatement. 

Rent, arrears, and the amount of an abatement 

A cause of actio11for11onpay1nent of rent sounds ii1 contract. Solow v. Wellner, 86 

N.Y.2d 582, 589-90 (1995), Rutland Rd. Assoc., LP. v. Grier, 2017 N.Y. Misc. LEXIS 1025 

(App. 'J'erm 2nd, 11th, and l 31
h Dists. 2017), Underhill Ave. Realty. Ll,C v. Ra1nos, 49 Misc.3d 

l 55(A)(App. Term 2"d Dept. 2015), Fasal v. La Villa, 2 Misc.3d 137(A)(App. Term l" Dept. 

2004), Fucile v. LCR Dev. Ltd., 2011 N.Y. Slip Op. 32256(U)(Dist. Ct. Nassau Co.). 

Accordingly, in order to establish its prima facie case for a judgme11t, Petitioner bears the burden 

of proving, at trial, the existence of a contract between itself and Respondents to pay the rent 
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demanded. 402 Nostrand Ave. Corp. v. Smith, 19 Misc.3d 44, 46 (App. Term 2"' Dept. 2008). 

T11e only lease in evidence for Apt. 2A is a one-year lease com1nencing April 1, 2016 and 

the 011ly lease in evidence for Apt. 2B is a one-year lease co1nmenci11g August 1, 2016. 

llowever, a price term may be sufficiently definite iftl1e amount can be detennined objectively 

without the need for new expressions by the parties, such as by reference to an extrinsic event, 

commercial practice, or trade usage. St. Louis & Vi.'estervelt v. Giulini, 176 Misc.2d 99, 100 

(App. Term I" Dept. 1998). Cf. Abady v. Interco, Inc., 76 A.D.2d 466, 474 (I" Dept. 1980). In 

the context of a landlord/tenant relationship, a repeated pa)'Inent of the same monthly amount 

over time can be proof of an agreed-upo11 rental amount. Gordon v. Baez, N.Y.L.J. Jan. 10, 2002 

at 28:5 (App. Term 2"' Dept.). 

Petitioner i11troduced into evidence rent histories for both Apt. 2A and A.pt. 2B. 1'he rent 

11istory for Apt. 2A sl1ows that Respondent paid $1,23 7 .43 three ti1nes from January of 2010 

through March of2010; $1,308.13 twenty-four ti1nes fro111 April of2010 through March of2012; 

and $1,339.65 fourteen times from April of2012 through Marcl1 of2014. The Co11rt finds that 

these amo1mts paid were the monthly re11t for those time frames. 

W11ile there is no such pattern of consistent payme11ts from April of 20 l 4 through March 

of2016, Respondent's one-year rc11e\val lease for Apt. 2A, commencing on April 1, 2016, has a 

one-year renewal rate based upon a base rent of$1,443.47, wl1icl1 is also tl1e rate that increases 

are based on. Under N. Y.C. Adm in. Code §26-5 !O(b), the Rent Guidelines Board ("RGB") 

establishes rent adjustments for the units subject to Rent Stabilization. The Court can take notice 

of the RGB g11idelines. See,~ Currv v. Battistotti, 5 Misc.3d 1012(A)(Civ. Ct. N.Y. Co. 

2004). 1'he adjustment for a one-year re11ewal lease commencing April 1, 2016 is zero percent. 
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RGB Order 47. Petitioner's charge of $1,443.47 for both the rent prior to April 1, 2016 and the 

base rent for the lease com1nencing on April 1, 2016 is therefore consistent and the 

preponderance of the evidence sl1ows that tl1is was Respondent's rent from April of2014 through 

Marcl1of2016. The lease in evidence shows an additional charge renderi11g the rent for Apt. 2A 

to be $1,527.14 from April of20\6 through March of20\8. The rent history for Apt. 2A then 

shows that Respondent paid $1,487.53 four times from April of 2018 through June of 2019 and 

$1,509.85 seven times from July of2019 througl1 January of2020. The Court also finds tl1at 

these latter a1now1ts paid were the monthly rent for those time frames. 

Tl1e rent history for Apt. 2A shows that Responde11t had a credit of $755. 92 at tl1e end of 

August of2012. Based upon the rental amolmts set forth above, Respondent's aggregate rent 

liability from September of 2012 through January of 2020 is $129,629.89. The rent history also 

sl1ows that, from September of 2012 tl1rough January of 2020, Respondent paid Petitioner a total 

of $97 ,427 .76. In addition to that, tl1e rent history credits Respondent on January 12, 2017 

$10,000.00. Crediting this notation, the credit through August of2012, and Respondent's 

payn1ents against his aggregate rent liability leaves a balance of$21,436.23 in rent arrears 

throltgh Jru1uary of2020. 

Based upon the monthly rent atnounts stated above, Responde11t's aggregate rent liability 

from Altgust of2012 througl1 February of2013 and it1 December of2018 was $10,865.08. Tl1e 

Court a\varded Respondent a seven percent rent abatement during this period. Seve11 percent of 

$10,865.08 is $760.56. Based upon tl1e monthly rent amounts stated above, Respondent's 

aggregate rent liability from March of 2013 through February of 2016 was $50,615.26. 111e 

Cowt awarded Respondent a forty percent rent abatement during this period. Forty percent of 
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$50,615.26 is $20,246.10. Based upon t11e monthly rent amounts stated above, Respondent's 

aggregate rent liability from inid-January of 2019 through Ju11e of 2019 was $8, 181.42. The 

Cotut a"\varded Respo11dent a forty perce11t rent abatement during tl1is period. Forty percent of 

$8,181.42 is $3,272.57. Based upon the monthly re11t amou11ts stated above, Respondent's 

aggregate rent liability from April of 2016 through October of 2016 was $10,689.98. The Court 

awarded Rcspo11dent a _fiftee11 percent rent abatement during this period. l::'if1ee11 percent of 

$10,689.98 is $1,603.50. Based upo11 the monthly rent mnounts stated above, Respondent's 

aggregate rent liability from December of 2011 through June of 2015 was $59,036.17. The Court 

awarded Respondent a twelve percent rent abatement d11ring this period. 1-welve percent of 

$59,036.17 is $7,084.34 Based upon the monthly rent an1ou11ts stated above, Respondent's 

aggregate rent liability from Aug11st of2012 tl1rough Septen1ber of2015 was $52,775.46. The 

Court awarded Respondent an eight percent re11t abatement during this period. Eight percent of 

$52,775.46 is $4,222.04. 

'fhe total amount of a rent abatement the Court awards on Respondent's counterclaim is 

$37,189.11. Offsetting the arrears amount for Apt. 2A, calc11lated above, of$21,436.23 leaves 

Respondent with a credit of $15,752.88. As the counterclai1n is greater than the arrears balance, 

tl1e Court dismisses Petitio11er's cause of action against Respondent for nonpayn1ent ofre11t v.:ith 

prejudice through January 31, 2020. 1'he Court awards Respondent a judgment on his 

counterclaim in the amount of$15,752.88. 

The rent history for Apt 2B shows that Co-Respondent paid $1,527.54 seven times from 

January of2010 through July of2010; $1,618.01 sixteen times from August of2010 through 

Novernbcr of 2011; $1,627.46 seven ti1nes fro1n December of2011 t11rough July of2012; and 
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$1,714.21 five times from August of 2012 through July of 2014. The Court finds that these 

an1ounts paid were the montl1ly rent for those time frames. 

While there is no sttch pattern of consistent payments from August of 2014 through July 

of 2016, Co-Responde11t's one-year renewal lease for Apt. 2B, cornn1encing on August l, 2016, 

has a one-year re11ewal rate based upon a base rent of $1,847.06, wl1ich is also the rate that 

increases are based on. As noted above, the adjustment for a one-year renewal lease 

co1nmencing August 1, 2016 is zero percent. RGB Order 47. Petitioner's charge of $1,847.06 

for both the rent prior to August 1, 2016 and the base re11t for the lease commencing on August 1, 

2016 is therefore consistent and the preponderance of the evidence shovvs that this was Co­

Respondent's rent from August of20141hrough July of2016. The lease in evide11ce shows an 

additional charge re11deri11g the rent for Apt. 2B to be $1,874.95 from August of2016 through 

July of2018. The re11t l1isto1y for Apt. 2B tl1en shows that Co-Respondent paid $1,896.17 five 

times from August of 2018 through July of2019 and $1,924.22 five times from August of2019 

through Janl1ary of 2020. The Court also finds that these latter an1ounts paid were the monthly 

rent for those time frames. 

'fhe rent history for Apt. 2B shows that Co-Respondent had a credit of$0.20 at the end of 

November of2012. Based upon tl1e rental amounts set forth above, Co-Respondent's aggregate 

rent liability from December of 2012 through January of 2020 is $157,911.80. The rent history 

also shows tl1at, from December of2012 throl1gh January of2020, Co-Rcspo11dent paid 

Petitioner a total of $139,675.92. Crediting the credit through November of 2012 and 

Co-Respo11dent's payments against her aggregate rent liability leaves a balance of $18,235.68 in 

rent arrears throltg11 January of2020. 
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Based upon the monthly rent mnou11ts stated above, Respondent's aggregate rent liability 

from Aub'llSt of 2012 tl1rougl1 February of 2013 and in Deceml)cr of 2018 was $13,895.64. Tl1e 

Court awarded Co-Respondent a seven percent rent abatement duri11g t11is period. Seven percent 

of $13,895.64 is $972.69. Based upon the nlonthly rent amo11nts stated above, Co-Respondent's 

aggregate rent liability from March of 2013 through February of 2016 was $64,235. 71. The 

Court awarded Co-Respondent a forty perce11t re11t abate1nent during this period. f'orty percent 

of $64,235.71 is $25,694.28. Based upon the rnonil1ly rent an1ounts stated above, 

Co-Respondent's aggregate rent liability fl'om 1nid-January of2019 t11rough June of2019 was 

$10,428.94. '[he Court awarded Co-Resriondent a forty percent rent abaten1ent during this 

period. Forty percent of $10,428.94 is $4, 171.58. Based upon t11e monthly rent a1noW1ts stated 

above, Co-Respondent's aggregate rc11t liability frotn April of 2016 tl1rougl1 October of 2016 was 

$13,013.09. The Court awarded Co-Respondent a fifteen pcrce11t rent abatement during tl1is 

period. Fiftee11 percent of $13,013.09 is $1,951 .96. Based upon t11e n1onthly rent amounts stated 

above, Co-Respondent's aggregate rent liability from Decen1ber of201 l through June of2015 

was $67,621.54. rfhe Court awarded Co-Respo11de11t a twelve percent rent abatement during this 

period. Twelve percent of $67,621.54 is $8, 114.58. Based upon the monthly re11t amounts stated 

above, Co-Respondent's aggregate re11t liability from August of 2012 tl1rough September of 2015 

was $66,999.88. The Court av.,rarded Co-Respondent ru1 eight perce11t rent abatement during t11is 

period. Eight percent of$66,999.88 is $5,359.99. 

The to ta I amount of a rent abatement the Court awards on Co-Respondent's counterclaim 

is $46,265.08. Offsetting the arrears a1nount for Apt. 2B, calculated above, of$18,235.68 leaves 

Co-Respondent with a credit of $28,029.40. As the counterclaim is greater than the arrears 
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balance, the Court dismisses Petitioner's cause of action against Co-Respondent for nonpayment 

of rent with prejudice through January 31, 2020. The Com1 awards Co-Respondent a judgment 

on her counterclaim in the amowlt of $28,029 .40. 

Accordingly, it is 

ORDERED that Petitioner's cause of action for nonpayment of rent against Respondent is 
dismissed with prejudice through January 31, 2020, and it is further 

ORDERED that Petitioner's cause of action for nonpayment of rent against Co­
Respondent is dismissed with prejudice through January 31, 2020, and it is further 

ORDERED that the Court awards Respondent a judgment on hi!> counterclaim agaiust 
Petitioner in the amount of $15,752.88, and it is further 

ORDERED that the Court awards Co-Respondent a judgment on her counterclaim 
against Petitioner in the amount of $28,029.40. 

The parties are d irected to pick up their exhibits within thirty days or they will either be 

sent to the parties or destroyed at the Court's discretion in compliance with DRP,,l8S. 

This constitutes the decision and order of this Court. 

Dated: New York, New York 
January 23, 2020 

23 

HON. JACK STOLLER 
JJ l.C. 
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