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CIVIL COURT OF THE CITY OF NEW YORK
COUNTY OF NEW YORK: HOUSING PART L.

ARTHUR CORNFELD and ALAN FISHER,
Petitioners, Index No. 53558/2016
- against -
DECISTION/ORDER
MOHAMMED S. BHUIYAN,;
Respondent.
Present:. Hon. Jack Stoller

Judge, I{(')‘using":Court

Arthur Cornfeld and Alan Fisher, the pefitioners in this proceeding (“Petitioners™),
commenced this holdover proceeding against the-estate of Avonne Keller (“the pr'.i_o_r-tena:'n_") and
Mohammad §. Bhuiyan, the respondent in this proceeding (“Respondent™), secking posscssion of
75 East End: Averiue, Apt. 14, New York, New York (“the subject premises™ on the ground that
the prior tenant illegally sublet the subject premises (o Respondent and that Respondent's
possession of the subject premises was derivative of the prior tenant, Res_pond'en‘f interposed an
answer cenfaining a defense that he was entitled to succeed to the tenancy of the prier tenant.
The Court held a trial of this matter on December 17, 2017, February 8, 2018, March &, 2018,
March 13, 2018, December 18; 2019, December- 19, 2019, December 23, 2019, and December
31, 2019.
Petitioners” case

Petitioners proved that-they are the proper party to commence this proceeding; that the
SLibj__(-:‘Ct premises has been subject to the Rent Stabilization Law; that the prior tenant had been

‘the tenant of the subject premises; that the priorlenant diéd on September 23, 2015 at the age ol



91 that the prior tenant had had arenewal lease in effect from October 1, 2014 through
‘September 30, 2016; that Respondent-remained fn'.passe'ssi'on-of the subject premises; and that
Petitioncrs properly served a predicate notice prior 1o commencement of this proceeding.
Petitioners thus proved their prima facie case.

Petitioners do not dispute that Respondenit resided with tlie prior tenant for two years
prior to the prior tenant’s passing, The issue for the Court to-determine is whether Respondent
has proven that he had a non-traditional family relationship with the priotenant as defined by 9
N.Y.C.RR. §2520.6(0)(2).

The Surrogate’s Court matter

The prior tenant executed a-will on September 8, 2014 (“the Will™) leaving her entire
estate to Respondent. Tle prior tenant had previously executed a different will on Deeember 23,
2008 (“the Prior Will”), whichi left half of the estate to the prior tenant’s nicce (“the prior lenant’s:
niece”) and the other half to other family members and charities. The exccutor of the Prior Will

commenced proceedings in Suirogate’s Court, captioned at Probate Proceeding. Will of Avonnt

Eyre Keller, File'No. 2015-3847/A (Sur. Ct. N.Y. Co.), and Petition of Reska, File No. 2015-

3847/C (Sur. Ct. N.Y. Co.), seeking turnover of the prior tenant’s assets from Respondent and
seeking a determination that the Will is invalid. The Surrogate’s Court rendered a.decision on
July 12, 2019 (“the Swrrogate’s Court decision™) after a trial.

Respondent argued that the Surrogate’s Court decision was against the weight of the
evidence and that Petitioner financed the litigation for Pefitioner’s-own ends. Both partics
introduced into evidence transcripts of trial testimony from the Surrogate’s Court trial. However,

no party showed that the Surrogate’s Court lacked subject matter jurisdiction over the matter.



‘Without such a showing,. the Surrogate’s Court decision is impervious to collateral attack in this

prcjce‘.edin_g., McLaua_hlih v. Hernandez, 16 A.D.3d 344, 346 (1st Dept. 2005), and the Court

cannot find that the: Surtogate’s Court should have décided the matter differently.

A party may not relitigate an identieal issue decided against that party in a-prior

adjudication, ABN AMRO Bank, N.V. v. MBIA Inc., 17 N.Y.3d 208, 226 (2011), particilarly

‘when the party had a full and fair opportunity to litigate the issue. Matier of Dunn, 24 N.Y.3d

699, 704 (2015). Respondent appeared as a respondent in the Surrogate’s Court proceedings. and
litigated them, not only at trial but in depositions of witnesses, transcripts of which are in
evidence of this matter. Accordingly; Respondent had a tull and fair opportuniity to litigate the
issues in the Surrogate’s Court matter relevant to this proceeding, and the findings.of the
‘Surrogate’s Court are preclusive on Respondent.!

The Surrogate”s Court deeision made fact findings, inrer c:lia‘; that the prior tenant and ‘the
prior tenant’s hushband (“the prior tenant’s husband™) had been married for about sixty years; that
they had no biclogical children; that they maintained relationships with friends and family,
ineluding the prior tenant’s niece; that Respondent first inet the prior tenant and the prior tendnt’s
husband (collectively, “the priortenants™) in 1996.0r 1997 while Respondent was working at a

vitamin store; that Respondent became:-ani .exnpl'oy_ee of a home health care agericy (“the agency™)

! The parties and the Court contémplated the effeet that the Suirogate’s Court matier
would have on this case. After a conference during the trial, the Court and thie parties marked
this matter off-calendar t6 awaif the-outcome of the Swrrogate’s Court matfer, which accounis for
the long time in between two trial days of March 13, 2018 and December 18, 2019, Respondent
unsuccessfully moved to stay the resumption of this trial on the basis that he is appealinig the
Surrogate’s Court decision. The pendency of the appeal, however, does not affect the preelusive
effect of the decision. Da Silvav. Musso; 76 N.Y.2d 436, 440 (1990), Matter ol State of N.Y. v..
Richard TT., 127 A.D.3d 1528, 1528-29 (3rd Dept. 2015).

~
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in 2008; that Respondent came to work asa home health aide for the prior tenants on January 15,
2009 through the agency; that the prior tenant’s husband initially paid for the services by paying
the agency; that the priortenant’s husband terminated his relationship with the ageney in June of
2009; that Respondent came to live in the subject premises around that time; and that the prior
tenants paid Respondent directly more than $900,000.00 from July of 2009 through Septenber of
2015 as compensation foi Respondent’s work.

The Surrogate’s Courl.decision. made: further fact findings, inter alia, that Respondent
provided the prior tenants with good care over the years; that the prior tenant introduced
Resporndent as her beloved son or her adopted son; that the prior tenant’s husband died in
December of2013; that the prier tenant then expressed an interest in retitling accounts held
] oinily between the prior tenants in her name alone; that the prior tenant then expressed.an
interest in adop'ting_._-:R’esp'ondcnf-arld. to draft a new will to do-somethingnice for Respondent; that
Respondent was present when the prior tenant made such-an inquiry with her tax preparer (“the
Tax Preparer™), who had drafted the Prior Will; that the prior tenant also-asked the Tax Preparer
to request in writing 1o Petitioner that Petitioner add Respondent to the prior tenant’s leasc; that
Respondent observes-the Muslim faith; that the prior tenant converted to Islam herself on March
7, 2014-with the cxecution of a document; and that a case manager for the program Meals O
Wheels (“the case manager’™) found that fhe prior tenant trusted Respondent, that they were close,
‘and that Respondent was like a son to the prior tenant.

The Surrogate’s Court decision made further fact findings, irnfer alia, that the.pri@r
lenarit’s hiealth declined to the point where she could not use the bathroony, bathe, dress, ot take

necessary nedication without Respandeént’s assistance; that the prior tenant experienced a




decling of cognitive abilities as of at least 2013; that Respondent answered q_u_e_s_tibns put 1o the
prior tenant on her behall’ that Respondent.and the prior tenant consulted with a scholar of”
Islamie jurisprudence about whether Respondent, asa Muslim, could inherit the prior tenant’s
estate if she was not Muslim; that the scholar-informed them that Respondent could not inherit
the prior tenant’s estale if she was not Muslim; that, throu ghotit 2014, assets were convirted
from various accounts irito ‘accounts jointly held by the prior tenant and Respondent or accounts
where Respondent-was named as a beneficiary; that the prier tenant execcuted powers of attorney
authorizing Respondent to act on her behalf; that a case manager found the pricr tenant 1o be
confused abeut amounts of money in her accounts; that the prior tenant and Respondent jointly
retained the same attorney fo draft the Will;? that a bank manager referred Respondent and he
prior teniant to Adult Protective. Services (“APS”Y about concerns he had about elder abuse; that
APS investigated and found that the-allegations of exploitation were unproved; thit a cognilive
test of the prior tenant for dementia in October of 2014 showed major deficits in areas of
executive function and attention; that Respondent wrote a series of post-dated sequential checks
drawn.on (he prior tenant’s account, all under $10,000.00, totaling $123,500.00, to help a friend;
that the checks were less than $10,000.00, because Respondent wanted avoid reporting
requirements that larger-withdrawals entail; and that Respondent transfetred $3 million from the

prior tenant’s accounts 16 accountsin his name only in the five weeks.afterthe prior tenant died:

?"This attorney also initially represented Respondent in this proceeding.

3.APS is a subset of the Human Resources Administration of the City of New York that is
charged with providing service to persons who.are unable to, irfer alia, manage their ovwn
tesources and/or carry ot the activities of daily living because of impairments. Seg Social
‘Services Law §473 ¢/ seq.



The Surrogate’s Court held that thie priot tenant suffered significant cognitive deficits in
the last two years of her life; that the priot tenant was nol strong enough to ward off
Respondent’s purposefil influence; that Respondent isolated the prior tenant; that Respondent
had a substantial role in getting the Will diafted and executed; that it was not necessary. 16
exclude all of the priof tenant’s relatives from the Will in order for the prior tenant to do
something for Respondent; that Respondent instigaled the prior tenant’s enmity toward her other
family members; that the prior tenant was “vulnerable” and “extremely dependent” on
Respondent and “susceptible™ to Respondent’s “manipulation™; arid that the Will was therefore a
product of undue influence.

Respondent’s evidence of a family relationship

The record contains the following written indicia‘of-a non-traditional family relationship
between Respondent and the prior tenant: a letfer dated September 3, 2014 that the prior tenant
wrote, _re.-fetring 1o Respondent as her “adoptive son™; a durable power of ai-tor_ne_y- dated f.\:_p].‘i'l 3,
2014 appoi nfing Responderit to act for the prior tenant for deposit accounts at Chase Bank:
powersol attoiney dated May 6, 2014-and Sepiember 10, 2014 appointing Respondent to act for
the prior tenant for-all purpeses; a record at Mount Sinai Hospital dated September5, 2013
reférring to Respondent as the prior-tenant’s son; a document dated February 20, 2014 appointing
Respondent as a beneliciaty for the prior teiiant’s instrance; checks evineing that the prior tenant
and Rc_s_pondcnt had a joint c-hecl{ing account; ahealth care proxy dated August 1, 2013 that the
prior tenant executed giving Respondent the power to make decisions for her; a letter dated April
1, 2013 from the prior tenant saying she wanted t¢ add Respondent'as-a dependent; a letter daled

September 8, 2014 from the prior-ienant to a-bark asking to open an account [or her and.



Respondent as her *adoptive son”; a lctter dated December 20, 2013 that thc.':p_rior-tenan't. WY
a friend of hets referring to Respondent as her'son: a letter dated September 29, 2014 that the
prior tehant wrote to Peétitioner, asking Petitioner to add Respondent, as her adoptive son, to her
lease; an undated letter that the prior tenant left in a Quran stating that she.is grateful to God for
sending Respondent to her; a letter dated September 8, 2014 from the prior tenant to Con Edison
idéntilying Respondent as her son; and subsequent Con Edison bills for the subject premises
addressed to Respondent. Respondent also was the informant on the prior tenant’s death
eettificate.

Respondent’s witnesses

The_pri_or tenant’s husband’s nurse-practitioner (“the Nurse™ testified that Respondent
lived with the prior tenants; that the prior tenant's husband constantly referred to Respondent as
his son; that Respondent fed the prior tenant’s husband; washed the prior tenant’s husband, and
changed the prior tenant’s husband’s clothes; that Respondent called the prior tenant’s hushand
“Daddy™ and the prior tenant “Mommy”; and that Respondent and the prier tenants made
constant eye contact, were always smiling, and had & friendly, warm-looking relationship.

An aide for a ncighbor of the prior tenants (“the .Nei‘g-_hb_or"s.A.icle”) testified that she lived
in the same building as-the subject premises (“the Building’“). from November of 2002 through
September 0f 2010; that she became acquainted with the prior tenants; that Respondent was
living in the subject premises at all times; that Respondent called the prior ienants “Momimy” and

.

“Daddy”; that the prior tenant"s husband called Respondent “son™; and that the prier tenants
loved Respondent;

The super of the Building (“the super”) testified that Respondent starfing living in the



subject premises with the prior tenants; that he saw Respondent helping the prior tenants; that
Rés_pond'ent called the prior fenant “Mommy”; that the prior tenant dressed like a Muslim
‘womian; and that the prior ténant asked him t¢ remove the prioitenant’s niece as &n emcrgency:
contacl.

Respondent testified at the trial, sometimes offerin g testimony inconsistent with the
factfindings of the Surrogate’s Court decision. As the-Suirogate’s Court decision is preciusive
on Respondent, as noted.above, the Court adopts those findings and only adds heréin
Respondem"s.tes{.imon_y to facts not already determined in the Surrogate’s Court decision.
Respondent testified thal the prior tenants invited him to" visit them at the Subj'cct premises when
they first met; that he took them up on their offer; that they became friends after that; that he-
visited them about two to three times a year up-to 2007; that he Onljf visited the prior tenants onee
in 2008; that lie was once napping in the subject premises when the prior ténant’s husband tricd
10 cover him with a blanket and he heard the prior tenant caution the prior tenant’s husharnd
against waking Respondent up, a gesture that he felt was-tender; that they invited im to move in
with them; that lre wanted 0 getan education in health béfore nroving in with them; that he took
a course al the ageney for five to six months; that he then obtained a license to be a home health
aide; that he asked the agency-fm' an-assignmient in Manhattan; that the agency assigned hipt to
the subject prémises by sheer coincidence; that, in 2012, the prior tenants tried 1o add him as a
dependent when they filed taxes; that, when a Muslim service was offered at the funeral of the
prior tenant’s husband, the prior tenant’s niece protested and said that the prior tenant’s Hushand
was a Christian; that the prior tenant planned a hadj i 2016; that the prior tenant wore & hijab in

& passport phota that she took for that purpose; that Respondent accompaniced the prior tenant {0



hospital visits; and that the priortenant asked around at a local mosque for someone who could
be Respondent’s wile,

Respondent testilied on.cross-examination that from the 1990s through 2007 he visited
the prior tenants .once or twice a year; that from January of 2008 through January of 2009 he did
not see the prior tenants or speak with them; that he did not know tliat the prior tenant’s hirsband
was hospitalized in 2008; that the prior‘tenants were in their mid-80s as of 2009; that the ageney
was his employer in 2008; that he wanted to be assigned to Manhattan so he-could be closer to
the prior tenants; that he told the prior tenants that they had a'sen; that he started wofk'inig directly
for the priortenants in July.of 2009, although the work he did for them at that point was the saie
as when he worked for the prior tenants throngh the agency. before July af 2009; that he has lour
children; that he does not remember the age of his children; that the prior tenants never asked
hiim about his children and he nevér told them that he had children; that he has six siblings,; that
the prior tenants never met his siblings; that he was married; that he did not tell the prior tenants
about his wife, even when the prior tenant falked about finding Respondent a'wife: that he was.
separated from her but not legally divorced until after the prior tenani diéd; that the prior tenant
bought a burial plot next to the prior tenant’s husband; that he was responsible for the: prior-
tenant’s burial arrangements; that he*did not have the prior tenant buried next to the pr_in.rt.cnuni"s_
husband because the prior tenant changed her mind and wanted to be buried ina Muslini
cemeiery; that he did not.netify the prier tenant’s friends and family members when she died;and
that none of the prior fenant’s family member attended herfuneral.

Petitioner introduced into evidence an affidavit that Resporndent filed in Surrogite’s.

Court that stated that the estate of the prior tenant had less than $30,000.00. Respondent testified



‘on crogs-examination that he did not think that this was false even though' there was $45,000.00

in cash in the subject premises because he thought the $45,000.00 was his money and because he
'ﬂiou_g_ht that the nioncy in various accounts was his because the accounts-were joint accounts.
‘with him‘and the prior tenant.

On cross-examination of Respondent, Petitioner introduced inte gvidence bank records
that showed a‘substantial number of checks written by the prior tenant. payable to Respondent,”’
and checks payable to “Tasmim Enierprises’” Respondent testified on cross-examination that the
checks that were payable to him were actually for the prior tenant’s use, as he would bring cash
from the checks 1o the subject premises; that in July of 2015 he brought checks to the hospital
‘where the prior tenant wds hospitalized so that the prior tenant could sign the checks; that
“Tasnim Enterptiscs™ was the prior tenant’s accountant, headed by a friend of his; and that the.
prior tendnt had the idea to-make checks payable to Tasnim Enterprises less than $10,000.00.
Petitioner’s attorney read into the record Réspondent’s deposition testimony that contradicted.
that statement. Respondent testified on ¢ross-examination that one check made payable 1o him
for $6,540.00 was made on S"e_ptember 23, 2015, the day that the prior tenant died; and that, six

days later, on Septeniber 29, 2015, he transferred $1.8 million from the joint account he liad with

4 There were checks dated August 22, October 30, Novenmiber 7, and November 13 of
2014 a1 $5,640.00 each: a check dated November 13, 2014 for-$2,000.00; a check dated
November 2, 2014 for $3,640.00; cheeks dated-an'December 13 and 24 of 2014, and January §
and 22, February 4 and 20, March 6 and 20, April 3 and 17, May 1 and 14 and two on May 29,
June 25, July'6, 10, and 28; two on August 7, August 14, 20, and 27, and Septeimber 4, 11, 12,
and 23.0F 2015, all at $6,540.00 each, and checks dated June 24; two on August 29, and onc an
August 9.0f 2015 all at $9,000.00 each, a total of $234,240.00.

3 There is one check dated March 4, 2015 for $350.00, and checks dated May 2. 8, 15,22,
and 30, June 2, 6, 12, 15, 18, 22, and 27, and one check dated August 10, all of 2015.and all at
$9,500.00 each, a total of $123,850.00.
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the prior tenant to his personal account.

Respondent testified on redirect examination that from January of 2008 through January
of 2009, hie tried to call the priot tenants four, five, or $ix times; that in 2008 he 'was busy with
home health aide classes, five days a week during business heurs; that he opened astorc ol his
seven days a week during 2008; that he did not invite the prior tenant’s nicee to the prior
{enants’s funeral because the prior tenant’s niece had protested that the prior tenant’s husbanhd
shouldn’t be buried as‘a Muslim; and that ehecks payable to. him were in his handwriting because
the prior tenant didn’t fecl well-and asked him to write out checks for her.

Petitioner’s witness

The Tax Preparer testified that Rcspm_n_dcn;_t. was the prior tecnants’ health care worker and
caretaker; thatthc prior tenant’s husband referred to Respondent as a health care worker orhealth
care aide; 1hat the prior tenants-called Respondent by his first name; that Respondent called them
“Mr, Keller” and *Mrs. Keller”; and that Respondent called the prier tenant““Mommy” afiér the
prior tenant’s husband died. The Tax Preparer testified on cross-examination that he was a
co-executot of the Pricr Will; that he would earn 4 fee ofabout {ifty thousand dollars i he
remained executor; that he pled guilty to a felony for filing a false tax return for himself and his
domeslic partner; that he went to the subject premises about two to-three times per year; that,
after the prior fenant’s’ husband died, he spoke withs the priof tenaiit abouit her obtaining a.
passport: and that the prior tenant -asked him about adopting Respondent, The Tax Preparer
testified on redirect examination that hehas no pecuniary interest in either this matter or the
Surrogate’s Couit matter, particularly as his felony conviction rendered him ineli gible o be an

executor & a will..
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Discussion

The codification of the helding in the landmark decision Braschi v. Stahl Assocs, Co., 74

N.Y.2d 201 (19895 in the Rent Stabilization Code establishes criteria for finding a non-uiaditional
family relationship: longevity of the relationship; mutual icliance for payment of expenses and
necessities; intermingling of [inances, shown as-a matter of example by joint bani accounits;
engaging in family-type activities like attending family functions together; formalizing of T gal
obligations by means such as naming one another as bencficiaries-in wills and/or executions. of
powers ol attorney: holding themselves out as family members to other family members, friends,,
community members, and religious institutions: reliance on each other For daily family scrvices:
or functions; and other manifestations of a long-term emotionally-commitied relationship. 9
N.Y.C.R.R. §2520.6(0)(2)(i)-(viit).

A casual review of these criteria shaws that Respondent easily mects most of them.
Respondent and the prior tenant held joint bank accounts, the prior tenant named Respendent in
the Will, the prior tenant executed a number of Instruments appointing Respondent as her
attorney-in-fact, the prior tenant referred to Respondent as lier son in a number of documents sent
to various entities; and disinterested witniesses, in particular the Neighbor’s Aide, testificd (o a
warm relationship between the prior tenants and Respondent, with Respondent referring to the
prior tenants and “Mommy” and “Daddy.”

However, evaluation of a non-traditional family succession clain is riot an exércise ol

“cheek[ing] off which factors ... [R]espondent has suceessfully proven....” Lamarche v. Miles,

234 N.Y.L.J. 88 (Civ. Ct. Kings Co. 2005). As9N.Y.CR.R..§ 2520.6 (0)(2) specifically states

that io-single factor shall be solely determinative,, “[l‘]he factors listed in the statute to consider in



making the determination, such as sharing expenses and intermingling finances, are merely

Suggc'st'i'01ls...al1d notrequirements.” Wigner Mgmt. Co. v. Trockel, 192 Misc:2d 696, 703 (v,

Ct. Queens Co, 2002), ~{T|he totality of the relationship as evidenced by the dedication, caring
and self sacrifice of the partics ... should, in the fina) analysis,conirol.” Braschi, supra, 74

N.Y.2d at.273. See Also Matter of 530 Second Ave. Co.. LLC v, Zenker, 160 A.I3.3d 160, 163

(1st Dept. 2018)(the “fotality™ of evidence controls a detérmination of the emotional and
financial commiiment necessary to prove a non-traditional family relationship).

One of the indicia of a non-traditional family relationship is that the household membiers
attend family functions together. 9 NUY,C.R.R. §2520.6(0)(2)(1v). Not only did the record
contain no evidence of That, but the Surrogate’s Court found that Respondent “instigated™ the
prier tenant’s enmity toward the rest of her f'ami-l-y.. Riespondent’s isolation of the prior tenant
from the rest ol her family underscores the problem wilk a superlictal application of the Braschi
eriferia to the particular facts of this case,

The Surrogate’s Court held that the Will was a product of Respondent’s undue influence.
The Will therefore cannot evince the kind of “emotional-and financial commitment and

interdependence” that (he Braschi criteria are intended te show, 9 N.Y.C.R.R, §2520.6(0)(2).

The Court draws the inference that the various pawers of attorpey and establishimient _o_fj oint
bank accounts, all pracured in 2013 and 2014, when the Suirogate’s-Court found that the prior
tenant was in a state ol cognitive decline, similarly do not show “emotional and financial
commitment and imerdcpeﬁdcn_ce-."’

The record still containsundisputed expressions of affection of the prior tenant (oweird

Respondent; both in notes that she wrote and accarding to the credible testimony of disinterested



witnesses. The Court considers this evidence in the following context.

The Surrogate’s Court decision found, and the evidence adduced herein proves, that
Respondent first became seriously involved in the piior tenants’ lives in January of 20809, when
he worked for the agency, which assigned him to the subject premises in the capacity of a home
healthi aide. Although the '-pri'or tenanls terminated their relationship with the agency six. months
later, Respondent testified that he continued to pm\"ide, the sanie services to the pf.i.or tenanis after
that termination as. before it, and the record amply supports the proposition that the prior tenants
compensated Respondent for those services:

A home health aide is a fiduciary of the home health:aide’s client, partieularly when the
-age and physical condition of the cliént puts the home health aide in a pesition-of trust regarding
the client’s care and finances. Mazza v. Fleet Bank. 16 A.D.3d 761, 762-(3rd Dept. 2005}, Even
assumning argrendo that Respondent were to prevail in his dispute with the characterization af
him as a““home health aide,” the acceptance of responsibility with respect to the aged and infinn
who, for substantial consideration availed themselves of the custodial care, resulted in the

creation of a fiduciary relationship. Gordon v. Bialystoker Ctr. & Bikur Cholim. Inc., 45N.V.2d

692. 698-99 (1978). Indeed, the relationship between caretakers of the-aged and their clients ©15
totally comparable to the attorney-client, patient-physician, patient-nurse, or cleric-parishioner

relationships.” Inre Estate of Arnold, 125 Mise.2d 265, 269-70 (Sur, Ct. Bronx Co.1983).

Significantly, the hallmark oF a fiduciary relationship is “de facto control-and dominance,” Dog

v. Roman Catholic Diocese of Rochester, 12 N.Y.3d 764, 765 (2009), Marmelstein v. Kchillat.

IINY.3d 15,21 '(‘2008). The record herein, iti particular the utter dependence of the prior tenant

on Respondent, shows such de facto control and dominarice, partticularly given Respondent’s

14



status as a “legatee. who 18 the detedent’s sole live-in caregiver and who is otherwise unrelated to

decedent....” Matter of Blaukopf, 23 Misc.3d 1103(A)(Sur. Ct. Nassau 2009), aff'd, 73 A.D.3d

1040, 1041 (1st Dept. 2010).
A fiduciary owés a-duty of undivided and undiluted loyalty to those whose interests the

fiduciary must protect, Matter of Wallens, 9 N.Y.3d 117, 122 (2007}, Matter of Billmyer, 142

A.D.3d 1000, 1001 (2nd Dept. 2016), thus obligating the ﬁdu‘oiar_y ta put the interests-of the
beneficiary first, ahead of the ﬁ'duc'i'aiy"_s self .i.-'ntcﬁ:sl‘,__-andItO' refiaim from exploiting the

relationship for the fiduciary’s personal benefit. Deuntsche Bank Nat’] Tr. Co. v. Sidden, 55

Misc.3d 872, 874 (S. Ct. Queens Co. 2'01"?}.. As noted above, the Surrogate’s Court held that
Respondent “manipulatfed]” the prior ténant, resulting in thie Will, leaving the entirety of a muli-
million dollar estate to Respondent,.a product of undue influence. The Sutrogate’s Court {inding
of undue influence means that Respondent®s influence on the prior tenant amounted to a “moral
coercion,” which restraingd the prior tenant’s independent action-and destroyed her free agency-

Bazigos v. Krukar, 140 A.D.3d 811, 813 (2nd Dept. 2016),

The Court eannot consider the prior tenant’s fc'c{ings outside the.context of Respondent’s
abuse of his fiduciary duties to the prior tenant fortiis personal benefit. Familics come in all
incarnations, shapes, and sizes, and “emotional commitment” and “emaotional interdependenice”
canlook Tike a lot of things, but “emotional commitment and interdependence” do not look Tike
fiduciarics “manipulating” clients for their persanal benefit, even if an effect of such conduet is
the prior tenant’s affection for Respondent.

Accordingly, Respondent has not proven by a preponderance of the evidence that he had. a

relationship with the prior tenant characterized by emotional and finaneial commitment and
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nterdependence. The Court therefore dismisses Respondent’s defenses. The Court awards
Petitioner a final judgment of possession, lssuasce of the warrant of eviction is petmittod
F()ltt}l-xx?i'{ill, with execution thereof is stayed through February 10, 2020 for Respondent 1o vacaie.
On default, the wartant may execute on seryice of 4 marshal’s notice.

The parties are'direcied to pick up their exhibits within thirty days or-they will either be
sent. 1o the parties or destroyed at the Court’s discretion in compliance with DRP-1385.

This constitutes the decision and order of this Court.

Dated: New York, New York 7
January 9, 2020 %g_/_\\,

HON. JACK STOLLER
Jel L2
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