Fordham Law School

FLASH: The Fordham Law Archive of Scholarship and History

Decisions in Art. 78 Proceedings Article 78 Litigation Documents

December 2019

Decision in Art. 78 proceeding - Franklin, Ernest (1998-01-30)

Follow this and additional works at: https://ir.lawnet.fordham.edu/pdd

Recommended Citation

"Decision in Art. 78 proceeding - Franklin, Ernest (1998-01-30)" (2019). Parole Information Project
https://ir.lawnet.fordham.edu/pdd/93

This Parole Document is brought to you for free and open access by the Article 78 Litigation Documents at FLASH:
The Fordham Law Archive of Scholarship and History. It has been accepted for inclusion in Decisions in Art. 78
Proceedings by an authorized administrator of FLASH: The Fordham Law Archive of Scholarship and History. For
more information, please contact tmelnick@law.fordham.edu.


https://ir.lawnet.fordham.edu/
https://ir.lawnet.fordham.edu/pdd
https://ir.lawnet.fordham.edu/lit_docs
https://ir.lawnet.fordham.edu/pdd?utm_source=ir.lawnet.fordham.edu%2Fpdd%2F93&utm_medium=PDF&utm_campaign=PDFCoverPages
https://ir.lawnet.fordham.edu/pdd/93?utm_source=ir.lawnet.fordham.edu%2Fpdd%2F93&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:tmelnick@law.fordham.edu

PEuhl St i

'.-. i "‘.l,l s

Sb A

STATE OF NEW YORK . ' Ao e
SUPREME .COURT : COUNTY OF ALBANY.™».i = : ¢

In the Matter of the Application of .
ERNEST FRANKLIN, #96-A-0539,

Petitioner,

For a’Judgment pursuant to Article 78
of the.Civil Practice Law & Rules

-against-

GLEMNN | GOORD, Commissioner, New York State
Deparfment of Correctional Services,

' Respondent. .

{(Supreme Court, Albany County Special Term,
September 5, 1997. RJI @1-97-ST7891, Calendar #14)
Final Submission - HNovember 28, 19357

(JUSTICE GEORGE L. COBB PRESIDING)

APPEARANCES:

]

_Ernest Franklin, petitioner pro se.

Dennis C. ?;cco. Attorney-General
(Karen Marcoux Mankes of counsel), for respondent.

cobp, J.

Eetitiongr has commenced an article 78 proceedi&g
challenging a determination of the Time Allowance Cbnmitteé
which recommended the loss of 12 months éood tiﬁe éﬁ. the
result of petiﬁioner's “fai;nre/refusal to participate
inchpplefe “sex offénder program“. Judicial review of
detefminations of the Time, Allowance Committee 15 extremely

-

limited and will only Be granted with respect to errors of law/

A
=44

( People ex xrel. Jelich v. Smith, 105 AD2d 1125).



correction Law. $ 803 (1) (a) provides that the good

ftime allowance may be withheld "for had hehavior. viclation of

N
institutional rules or failure to pertorm properlv in the
dutiIs or program-assigned”, -?etitioner contends that he was'

neve assigned.to sex offender treatment. Respondent'’s return

is elntircly davoid of any indication that petitlioner was’

assigned to sex offender treatment. At best, petitioner's

I

quarterly reviews indicate that sex offender programs were

recommended. Nothing in the Corrections Law allows tha?:the

"time_allowance be- withheld for. refusal to pérticipate_in

recommended programs. As such, the Court finds that the

determination of the Time Allowance Committee was contrary to’

law.

Such determinatioh is hereby vacated and annulled
and respondent is directed to brovide petitioner with a new
time allowance hearing within 3@ days of the date hereof.

50 ADJUDGED.
bated at Catskill, N.Y. ' i
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GnO%pB i».- COBB
Justice of the Supreme Court

2

—

Papers submitted returned - to atturney for respondenL for
filing.

'Ordler to show cause signed by Judge Graffeo on June 5, 1997y

notice of motion dated May 28, 1997; affidavif of Ernest
Franklin for poor person status. sworn to on May' 28, 1997
affidavit of Brnest Franklin sworn to on May 28, 1997;
petition verified May 28, 1997; exhibits. ’
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