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STATE OF NEW YORK ' ALBANY COUNTY
SUPREME COURT

In the Matier of the Application of
BRENDA DAVIS, 86-G-0486,

Petitioner,

-agRinst- DECISION & JUDGMENT
BRIAN FISCHER, NEW YORK STATE ;
DEPARTMENT OF CORRECTIONS AND otoneah ounty Clork s
COMMUNITY SUPERVISION, Rovd 08/23/2043 5.34:30 P

Respondeut. mﬂwumfﬂm

For a Judgment Pursuant to Article 78 of the
Civil Practice Law & Rules of the State of New York,

Index No. 80813
(IR} No, 01-13-ST44359)

(Judge Richard M. Platkin, Presiding)

APPEARANCES:
Brenda Davis 86-(1-0466

Self Represented Petitioner

Taconic Conectional Facility

250 Harris Road

Bedford Hills, New York 10507-2497

ERIC T, SCHNEIDERMAN, ATTORNRY GEMERAL
Artiorney for Respondents

(Colleen D. Galligan, of commse))

The Capitol

Albany, New York 12224




Ion, Richard M. Platkin, A.J.S.C.

Petitioner Brenda Davis is an tnmate at the Teconic Correctionat Facility serving an
indetermina(e sentence of 15 yems -to Lifg for her conviction of Murder in the 2™ Degree.

She brings this CPLR articlle 78 proceeding chollenging respondent’s determination of April 9,
2012, which denjed her‘ relez;se to parole "md ordered her held for reappearance in 24 months,
Respondent opposes (be petition through an answer:'

The verified petition alleges principally that the Parole Board: (1) failed to properly weigh
the required statutory factors in compliance with recent statutory amendments and fooused solely
on lhe nature of the instant offense; (2) did not issue a sufficiently detailed decision and Instead
relied upon “boilerplate” language; (3) effectively resentenced pe‘titionm_: and (4) fatled to credit
petitioner’s positive COMPAS risk ass;fssmcnr evaluation as weﬂ' as other accomplishments.””
A, The 2011 Amendmenty

In 2011, as part of an omnibus budget bill, the State Legis[ature amended Executive Law
§ 259-¢ (4) to require the Parole Board to “establish written procedures for its use in n;aking ‘

parole decisions s required by faw.” These written procedures “shall incorporate risk and needs

I Petilioner appealed the challenged determination administrutively, but respondent failed
to issue s findings and recoynmendations within the required time frame. As such, petitioner
rnay deem her adiministrative remedies to have been exhausted and pbtain immediate judicial
review (Graham v New. York State Div. of Parole, 268 AD2d 628 [3d Dept 2000, feave to
appreal denied 93 N'Y2d 733 [2000]; see P NYCRR. § 8006.4 [c]).

2 In nddition, pelitioner alleges that the Board questioncd her about non-statutary factors,
interjected personal opinions and failed to consider a PSI report that was not provided o her.
However, a3 petitioner did not raise those arguments in her administeative pppeal, they are
deemed waived and will not be considered here (Matter of Cruz v Travis, 273 AD2d 648 [3d
Dept 2000]). Further, the instant petition does uot raise the argument Thal she was not provided
with a copy of a statement froin the prosecutor, an argument made in her administrative appeal.
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principles 1o measure the rehabililation of persons appearing before thy board, the Jikelihaod of
suceess of such persons wpon release, and assist members of the state board of parole in
delerminlng which inmates may be released to parole supervision” (Id,). Under prior law, Lhe
Boarnd way required to adopt guidzlines rather than procedures, and those guidelings could
{nclude the use of risk assessment instruments (see L 2011, ch 62, § 38-b [Part C, Subpant A]).

At part of the same enactment, the Stute Legisiature amended Execurive Law § 259-i (2)
I[c} (A) to consolidate into a single section of law the factors that must be considered by the
Pawole Board in evaluating requesis for discretionary release to parole. fn so doing, the
Legiglature Idid nol alter the faclors that must be considered by the Perole Pomﬂ and, inl ipet, re-
codified the requirement thal “the seriousness of the offense” shall be considered by the Parmle
Board in alf cases (see L. 2011, ch 62, § 38--| [Part C, Subpart A]). Morgover, in amending
Executive Law § 239-i (2) (c) (AJ; the Legiolature Jeft wnaltered the legal standard governing
discretionary parcle degisions; whether there is a reasonable probability that the inmate “will live
and remwin at liberty without violating the law, and thal his release is not incompatible with the
welfare of saclety and will not so deprecate the seriousness of his erirne as to undexmine respecl
for law™ (id).

Finully, ac peitinent here, the Legislalure amended Executive Law § 259+ to replace the
term “guidelines” with “procedures”, in conformity with the changes made to Executive Law §
259-c (4). Thus, iollowing the 2011 amendments, the Paroje Boasd must render parole decisions

“[i]a accordance with the *procedures adopted pursant to [Executive Law § 259-c (4)]'”

(Execulive Law § 259-1 [2] [a]),
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Accordingly, while the 2011 amendments mandate the application of risk and needs
principles in order to assist Board members in assessing the rehdbilitation of inmates and their
likelihaod of success if released, nothing in the text of the Legislature’s enactment binds the
Parole Board {0 the ouvtcame of the findings of particular xisk assesstment instruments or
otherwise requives the Board to accord any particnlar weight or effect to such findings. And, as
stated previously, nothing in the 201 1 amendments changed the legal standard lo be applied by
the Parole Board or the factors to be considered, both of which continue to mandate
consideration of the seriousness of e inmate’s offerse.

Moreover, the 2011 amendments were adopled against a fongstaoding and well-
developed body of Jegal precedent governing parole release decisions, particulacly those of the
Appeltate Division, Thitd Departmen!. These cases teach that the Payole Board “is not required
to give equal weight to each statutory factar” (Matrer of Zhang v Travis, 10 AD3d 828, 829 [3d
Dept 2004]) and that the Parole Board is “fres to place whaiever weight it believed appropriate
upon the factors il is required to consider” (Matter of Patterson v New York State Bd. of Parole,
2 02 AD24 940 [3d Dept 19947), Nothing in the text or structure of the 2011 amendmenls
evinces any inlention of upsetting this settled law,

Thus, while the findings of any nisk assegsment insttuments administered to an inmate
must be cansidercd, the Parole Board is not bound by these jisk assessment ﬂndingls or obliged lo
render a release decision in accordance with such findings, not even on a presumnptive basts, The
weight, effect and convincing quality of a particular risk assessment determoination, like all of the
other information put before the Parole Board as perl of its review process, necessarily are left o

the sound judgment and discretion of the Board's members (see also id. § 259-¢ [4] [written

“n




procedures intended "0 assist members . , . in defermining which inmates may be 1eleased to
pavole supervision™]; see also Matter of Zhang, 10 AD3d at 829, Patterson, 202 AD2d at 941).,
There 5 no mathematical formula or mechanical test that is ta be applied by the Board in
rendering release decisions, The findings of any rlsk‘assessmems simply are ons of many factors
10 be considefed in determining whether “there is a reasonable probabilily that, if (an] inmate is
released, he will live and remain at liberty without violaiing the law, and that his release is not
incompatible with the welfaze of society dnd will not so deprecate the sexiousness of his crime as
to undermine respect for law” (Executive Law § 259- [2] [c]). And the seriousness of the

inmaie's crime, as such lerm was understood prior ro the 201 1 amendmeénts, remains a factor that

must be considered by the Board in rendering release decisions,

fndleed, this reacling of the 2011 amendments is reflected in & memorandum of the Chair
of the Board of Paiole, Andrea W. Evmns, who emphasized that “the standard for assessing the
appropriateness for release, as well s the statytory criteria [board members} must consider has

not changed through the [2011 amendments).” In her October 5, 2011 mersorandum o Board

members, Lhe Chair advised as {ollows:

As you know, members of the Board have been working with staffof
the Department of Corrections and Community “Supervision in the
development of a transition accountability plan (“TAPY), This
instrument which incorportes risk and needs principles, will provide
n meaningfil measurement of en |nmale’s rehabilitation. With
respect ta the practices of the Board, the TAP instrument will replace
the inmate status report that you have wiilized in the past when
assessing the appropriateness of an inmate’s release to parole
supervision. To ihis end, members of the Board were afforded
training in fhe use of the TAP instrument where it exists,
Accordingly, us we proceed, when staff have prepared a TAP
insinument for & parole eligible {nmate, you are to.use that dovument
svhen making your parole release declsions. In instances where &




TAP instrument has not been prepared, you are o continue to utilize
the inmare status report. 1t is also imponant to aote that the Board
was afforded traiving in Septeruber 2011 in the usage of the Conpas
Risk and Needs Assessment tool 10 understand the interplay between
the instrumentand the TAP instrument, as well as uiderstanding what
oach of the risk [evels mean.

. Please know that the slandard for ndsessing the
appropriateness for release, as well as the statutory criteria you must
consitler has not changed through the aforementioned legislation, . .
. Therefore, {n your consideration of the statutory criteria set forth
in Executive Law § 259-i (2) (v) (A) (i) through (viii), you must
ascerkain what steps an jiunate has taken toward their rehabilitation
and the likellhood of their success once released to parole
supervision. In this regard, any steps taken by an inmate toward
cffecting their rehabilitation, in addition to all sspects of their
proposed release plan, are to be discussed with the inmate during the
course of their interview and considered in your deliberations.

B. The Challeaged Determinntion

In this case, there was no travsition accountability plan developed for petitioncr, but she
sas administered a Correctionul Oftender Management Profiling for Altemative Sentences
("COMPAS™) risk assessment instrument, which found her to be & low risk For fature felony

violence ar airest. This assessiment was before the Boavd, and it was aware that petitioner was

coosidercd a faw risk for recidivisin according to COMPAS,

Additionally, the Parole Board had before ir and considercd petitioner’s pre-sentence
report and frunate status reporl, her substantial record of institutional programming and
accomplistuments, the fact that she had no disciplinary tickets since 2008 and the sentencing
minutes. Further, the Paroje Board conducted an in-depth interview with petitioner in which

panel members discussed and considered petitioner's letiers of support, the steps taken by

petitioner towards her rehabilitation and her plans if released. Further, Board members discussed




the details of petitioner’s extraordinanly brutal offense which involved petitioner tying up her
victim in a barn, beating the victim repoatedly, and then shoving 2 broom handle (nlo the vietim's
vagina so that it “rore her apart inside”, thevehy causing her doath, Thus, petitioner connot and
does not contend that the Parol¢ Board fuiled (o consider all of the factors required by Excontive
Law § 259-1(2) (c) (see also Muter of Kabvasinski v Paterson, 80 AD3d 1065, 1065-1066 [3d
Dept 2011] [ Board need not “articulate every factor it considered”], /v demied 16 NY3d 710).
- The agency's determinalion denying parole recites ihe Pollovwing:

After a careful review of your record, a personal interview, and

deliberation, parcle is denied. Your institutional accornplishments

and rejease plang are noted. Required statutory factors have been

considered, incfuding yourrisk to the community. This panel remains

cancerned, however, about the serious, brutal and senseless pature of

the instant offense, which when considered with required and relevant

factors, feads to the concluslon, (hat if released af this time, there is

_ areasenzble probability that you would not live and remain ar |{berty °

without violation [sic] the law, and ydur release ai this time is

incompalible with the welfare and safety of the community,

Thus, in denying pacols, the ageucy exercised its broad discretion to accord the serious
nature of pefitioner’s crime of conviction greater weighl and emphasis than other, more favarable
factors, including the findings of the risk assessmen! instrument, As articulated previously, the
Parole Bourd "is not requiced to give equal weighl lo ench stasutory factor” (Matter of Zhang, 10
AD3d a1 $29; Marier of Colletelo v New York Stave Div. Of Parole, 287 ADZd 921, 921 [3d Dept
2001]; see Martcer of Davis v Evans, 105 AD3d 1305 [{3d Dept 2013]), and it was pstmitted to
aceord Josser weight to petitioner’s record of instintional accomplistuncats, her sffortsat .

rehabilitation and the findings of the risk assessment instrument and greater weight to “the

seriousness of the [instant(] offense” ('B(om.;tive Law § 259-i [2] [¢] [A] [vii]; see Matter of




sufficiently detailed to inturm petitioner of the rcasous fur 1he denial of paroie" (Maiter of
PFhitehead v Rx:.s-.n 201 ADZd 825, 525—825 {3d Dept 19947). Petitioner’s claim that the danig]
of parole reicase amounted to resoencing Is without merlt, (Mater of Crews v New York State
Lxecutive Department of Parole Appeals Untr, 281 AD 2d 672 [3d Dept 2001)), And to the
extent that petilioner claims her constitutional right to parole has been violated, petitioner has no
protected liberty interest ia reloase on parole now that her niinimum sentencs has been served
(vee Matter of Warren v New York State Div, of Parole, 307 AD2d 493, 493 [3d Dept 2003];
Muitter of Vineski v Travis, 244 AD2d 7537, 738 [3d Dept 1997), Iy denied 91 N'Y2d 809 [[598)).

As petitioner has failed to demonsirate that the Parole Board's determination as a whole
I irmtional or arbitrary, [he petition must be denicd (see Matier of Silmon, 95 NY2d at 476;
Matier gf Cox, 11 AD3d a1 767).

This constitures the Decision & Judgment of the Court, 'lhc original Decision &
fud wmom and (he materials submitted by respundent for.in camera mspccuon arc being retumed
10 counsel for the respondent; and all other papers are being transmitled to the County Cletk. .
The signing of this Decision & Judgment shall not constinute entey or filing wnder CPLR Rule

2270, and counsel 15 not relieved from the applicable provisions of that Rule respecting filing,

gntry and notice of entry.

T The Courl has considered petitioner’s remaining arguments and ciaims and finds them

all to be without merit,
10




Albany, New Yori
Augus! 12,2013

e

Richavd M, Platkin, A.J,5.C,

Papers Considered:

Verified Petition, sworn to February 6, 2013, with attached exhibits A-K;
Verified Answer, dated May 15, 2013 '

Affirmation of Colleea D. Galligan, Esq., dated May 15, 2013, with attached exhibits A-R;
Correspondence of Petitioner, dated May 12, 2013, with attached exhibit,
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