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SUPREME COURT OF Tti5 STATE OF NEW '&;ORK

e ] e

X'

In the mytter of the Applicgtion. of
_ Petitioner, - DECISION and ORDER
" -againgt. - / Index No. 1855-13
NEW YOrk STAm'bBPAanNT oF s
CORR.‘BC'F'[ONS AND COMMUNTTY SUPERVISION
NEW YORE STATE BOass soh Coisiona,
STANFORD, Chsirperson, O ROLE, TINA
S Repsondents,
APPEARANCES:  David Lenefiky, fsa, —
One Columbus Pg
New York, NY 10019
Attomey General of the State of New York
* One Civic Center Plaga~Suite 401
Poughkespsie, N.Y. 12601 :
By: Tracy Stecves, AAG, of counsel
. Attomey for Respondents
5
LaBuda,J. '

' This smtter cames before the Court on Petitioner”s request for immediate reloase to
parole, or n tdmﬁvaldcmwpmbhms.kupom&wlmbmmm
 affemation in ¢pposition. The coutt heard oral argument on Qctober 28, 2013,

- Authe gaiset, Respondeats argued, and this Court agiees, that the Court is without
Mmmmﬁm'swmrdewﬂwmmdhtw,m.m
Petitioner is ensitled to 2 de novo parole hearing, :
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Kastual Backaround

1 March, 1986, then 36-year-old Patitioner strangled his 25-yearsold wife and buried her
body t en out of state location, When questianed by the police approximately one week later,
Pefitione made a ful] oral and written confession and diselosed the burial Tocation to the police,
Fie was g rested and charged with Murder in the Second Degree, He was tried by a bench trial
before the Hon, Edwatd A Baker, Nassan County Court Judge,” in'which his defensewas -
“extreme :motional disturbanee,” due to his wife's alleged ongoing adultarous behavior. Both
Petitioner's and the Péople’s psychiatrists testificd at trial that Petitioner acted under ¢xtreme
emotional disturbance when he killed his wife. The trial court, however, found Petitioner guilty
of Murder in the Second Degree, but after conaidering many factors, including numerous Jetters -
of support, sentenced Petitioner to 15 years to life in state prison, the minimuem allowable

Petitioner appeared for his ninth parole hearing on Desember 11, 2012, at Woodboume
Correctionz| Facility, having served 27 years, 12 years beyond his minimum sentence. He is now
57 years olc. The heating took place before Commissioners Thompson and Ross. The board
denied paro.e release and imposed a 24-month hold.

‘Petit oner axgues (1) thet the board’s decision was arbitrary and capricious; (2) that the
bodrd considered only the instant offense inmkmgicsdemmﬁonto-dmypmlnrglem;md
(3) the board’s decision was conclosory and lacked detailed reasons for the denial decision.

Pagole Law
Exeer tive Law, Section 259-{(2)()(A) states in pertinent part:

In making the parole release decision, the guidelines adopted puesuantto
subdiﬁmonﬁnm section two humdred fifty-nine-c of this article shal] require
following be considersad: (i) the institutional record ineluding program
goals and accomplishments, scademic achievements, vocational dumwﬂhm
training or work assignments _ therapy and interpersonal uhhmﬁpsnlm
and inmates; (ii) performance, if any, 25 a participant h‘m;z!?mmt
program; (iii) teleage plans inuludhlgpommm‘wmﬂmu,
T ton and traiaing and support sérvicss availabl to the lsssis..-

- mnaﬂabloprobabmw&n.tﬁmh ;

bmywtthomvioluﬁnsthﬁwl?‘l.mw“l“‘

he will live and remain at libe gl ~rhis
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| reaching its decision, the hoard must also onsider:

(2) the inmate’s institutional record;
~ (b) the inmate’sraleaseplans; - ' .

(c) any statement made to the board by the vietim’s répreseutative;

(d) the seriousness of the offense, with consideration of the sentence and the

recommendation of the sentencing court; and . ;

() the inmate’s prior oriminal record,
Pa ole Boards have very wide discretion to graut or deny parole release; the board decides

bow touch weight to ﬁw«chofmmswmw.mnﬁmm,uhmm-
. Dept. 200"]. It is also not necassary that the board expressly discuss éach of the factors of any

guidelines in its determination. Walker v Travis, 252 AD.24 360 (3 Dept. 1998]. An inmate
bfnsﬁ-hmhndmof-unhﬁmthu&ed:ﬂmimﬁmof‘apuhhbwdw:hemuhof
“irationalily bordering on impropriety” Maifer of Siimon v. Travis, 95 N.X.24 470 2000};
Russo v. Niw York State Bd. of Parole, 50 N.Y.24 69 [1980). Nonetheless, the reasons for
denying pazole must “be given in detsi) and not in conclusory tarms,” Execative Law, Section
259-i(2)(a); Wallmar v. Travis, 18 A.D.38 304 [1" Dept. 2005); Malone v. Evans, 83 AD3d
719 [2 Deyt. 2011]. ‘ ; :

The standand of review in regard to parolé release is whether the decision was 5o
irrational as -0 border on impropriety. erafxmnmwrmqurmso
NY2d 69 [1080}; Epps v Travis, 241 AD24 738 [3" Dept- 1997}; Matter of Silmot v. Travis, .
951\!?241471![1000}.%anmidndnaﬂxvaﬁaumﬁlmwmedmawumﬂ

m&nmrhmhb'wiﬁinmpmhbond‘sdim#nn,ﬂﬂﬂquig‘mmw
1m[s'*nqmmn1;qu-mpmmmmmwwm mmdm 'a
mpim.;hdadadmmmﬁmmmﬁlwioummofﬂnmmows} inmate

crifainal histéry. Exscutive Law §259-5(2)(A)-

cutiv . The changes 10
102011, the legislature made changes to Ex ;,Izgﬁ’. ﬁ?m those modifications

Executive Ly, §259-¢(4) became effective a1 OCOBS” of the underlying cime it

; ! ider the seriousness and
yecyaie £18t parole boards (1) consicer wmmmﬁ"“‘!‘ﬁf’;ﬁ m@

now
on vifh the ofher factors has bean rehabilitated end is
mjmdi‘m Immwmmm:&;w“ :ﬂ,dwmmmcnofm“

for release. Eeeutive Lo, §289-6)6). Tho OGS 0 ooking pproseh 0 Ve

bmdsto‘:fdt::sh“wwmmyﬁnm

Discassion e mmﬁwﬂm"’@"
ard eajoys ¢
e T
e oy pacolo release solely on the S6TCES
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York Stdte Div. of Parole, 15 Misc3d 1107(A) [Sup. Ct. Kings Co. 2007); see also, King %
New York State Division of Pavols, 190 AD24d 423 {1* Dept. 1993). Second, while the board
need not sonsider each guideline separately, and has broad discretion to consider the importance
of euch fictor, the board must still consider the guidelines. Executive Law §259-i(2)(=); Rios,
supra. Third, the tessons for denying parole must be given in detail and not conclusory terms.
Exccutive Law §25942)(a); Wallman v. Travis, 18 AD3d 304 [1* Dept. 2005]

' A:¥er a thorough review of the record before this Court, including the confidéntial
matsrials for in camerg review, this Court bas determined the board based its decision to deny
parole reiease to Petitioner sololy on the serious and violent nature of the instant offense, did not
congidat 61| of the guidelines orflmrs, and the decision was in conclusory terms. <

Tt'miunolﬁdiﬁmlmﬁmLomﬁmrhtbwd’swﬁnunofmmmmEmmofﬁe
instant offerise, to justify denial of parole release: Petitioner has had & close to perfest
disciplina y record while incarcerated, has had and continues to have outside clearance witbout
incident, kas completed three college degrees while in prison, hes completed every program
offered by DOCCS as well as additional programs; kis non-felony youthful offender history is
unremarks ble and there js nothing in the record to suggest Petitioner had any type of escalating
history of iolence ieading wup to the instant offiense. Petitioner submitted iumerous fetters of

 recommen Jation for bis release from cortections officers, officials, and members of the
anm::ﬁnn;l;m a substantial s:upportsjrmonﬂnoumdc,mlwplnﬂa.andhmsinsrﬂd?
1pon. his re

Pettonerhuupemdlym»dmme,shmmdsuﬂtfwmmdmhmffwid
- takes full r:sponstbility for his actions. He cannot change what he did, yet the board in this
matter spert approximately three quarters of the parole interview questioning Petitioner about the
mstant offense. Commissioner Thompson's comment at the end of the cdtloquy is “Homible
crime,” strengly supporting Petitioner's argument that the decision to deny pacole was based
solely on th e board’s opinion of the serious and violent nature of the lnstmtaﬁ‘ammdnamiug

alse.

Certainly, every murder conviction is inherently & miatter of the utrnostserlom
singe it reflects the unjustifisble taking and tragic loss of buman life. Since,
however, the Legislature has determined that 2 murder convietion per se should
not preclude parole, thére must be a showing of some agpravating circumstances
beyond the seriousnéss of the crime itself. King, supra, ut 433.

The remainder of the hearing transcript (a mere three and & half pages) reveals that the
. board disowsed other factors and Petitioner's achievements whils. in prison in a very perfunctory
manner, an¢ in fact never discussed the many jetters of support from correetions staff. See,
Matter of Craxum v. New York State Board of Parole, 14 Miss3d 661 [Sup. Ct. Bronx Co.
2006]. Less then one quarter of the time the board spent with Petitioner consisted of any
discussion cr inquiry regarding his numerous achievements while in prison, his plans for rejease,
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his skills. hzswnrpmitm scores ontthOMPAS Rukmmmtormyofdaomﬁmﬁw

factors weighing heavily in favor of parole release.

Ahmﬂmﬁmﬁhmﬂnh&mﬂmﬁmwmmmmﬂmm
and then naking the obligatory, but superficis] inquiry into other factors, the board somchow

. conolude his relemwuldbnlncompaﬁblewnhthswlﬁmmdmofﬁemmhyw

that his release would “deprecate the severity of the offence as to undermine respect for the law,”
ﬁMzg&hMLMﬂmmthm,RmmﬂMmmﬁc
acplmﬂtmm&mmuingpapmurdmmzmal ergument.

Tlis Comthm-ﬁm.iaieﬁmﬁnwabilﬂywwm‘vhy the board made this
conclusor 7 and vague statement in its decision. Looking at the record as a whols, the Court
concludes that not only does the racord fuil to clarify on what specific grounds the board denied
parale, by the record strongly supports purole release for this inmate who has served neatly
double the time of his.minimum sentence, The board’s decision aod Respondents' counsel’s oral
argument *ail to specify why the board conciuded Petitioner's release would be incompatible
with the 3 fety and welfere of socisty or why his release would deprecate the serious nature of the
cﬁ:ﬂ&aamtnmdeminempeﬁfoﬂhchw Rigs, supra. .

.. While making a passing reference to [Petiionér’s] ‘clean discipliary record
and positive programmatic efforts,’ the Parole Board made clear that those factors
1o matter how impressive, cauldnmjmﬁﬁhwmlmfompnmwhmmghed
against the seriousness of the crime. Thus, the passing mentica in the Parole
Board's decision bf petitioner's rehabilitative achievements cannot serve to
demoustrate that the parole board weighed or fairly considered the statutory
factors where, as here, it appears that such achievements wers mentiored only to
dismiss them in light of the seriongness of petitioner’s erime (see Marter of

_ Phillips v. Dennison, NYLJ, Oct. 12,2006, at 23, coll; qwﬁnmq‘xﬂzg, :
l%Mnﬂd-"M,mm

m'mm_mmhmmmmmmmmmmm decision to deny
parole releae to Petitioner, and therefore this Court holds the decision was erbitrary énd
capricious. It is unacceptable, under the law, for Respondents to have simply restated the ysual
and predicalile language contained in 50 many parole relesse defial decisions, with no specificity
or other exp ianation to justify parole denial. While this Court recognizes the substantial
diseretion afforded to parole boards by statutory authority, that authority and parole board
decision are reviewable by courts and must stand up to the other statutory requirements regarding
parole releate provedures, In the instant matter, the Court finds that the board has failed to meet
those standa:ds by readering a conclusory decision, clesrly based solely on the instant offense,

-mdcomplwﬂymsuppomdbytlrmrdandpedhm s history o?lnmmtm
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‘Jused on the foregoing, it is herofure |
(ORDERED, that the Petition is granted to the extant that the Parole Board shall afford

the petitioner herein a de novo Parole hearing within thirty (30) days of the date of entry of this -
m,miawdmwmwmmﬂmm(m days thereafter; and it ig further

GROERED, that the de novo hearing heetin sl eonsist of #1 lesst two Parole Board
membets, none of whom sat on the prior parole hearing involving the sbove captioned inmate,

“This shall constitute the Decision snd Order of this Court.

DATED: November 27, 2013
- Monticello, New York

Hon Y LaBuda
Acting justice Supreme Court

Notice of Pﬁmﬁm . by David Lenefsky, th.,datl'sd July 29. 2013 i3

Verified Peti hnvdthE:dﬂbiu.byDtﬁdmhky.dmdMym,z P
* Book of P m‘sAWemwmdswmmwm‘:IS iy Board
Ansvier and erurn with Bxhibits, by Tracy Steeves, AAG, dated Qctober 3, £
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