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SUCCESSION TO THE;PRESIDENCY -

FRIDAY, MARCH 7, 1847

UNITED STATES SENATE,
CoMMITTEE ON RULES AND ADMINISTRATION,
Washington, b.c:

- The committee met, pursuant to call, at 10: 30 a. m., in room 104-B,
Senate Office Building, Senator C. Wayland Brooks (chairman)

presiding.
HI;fem(;lt: Senators Brogks (chairman), Lodge, Hayden, Green, and
olland.

The Cuairman. The committee will come to order.

This is the first of a series of hearings by tlie committee on Senate
Concurrent Resolution 1, S. 139, 8. 536, and 8. 564. I will ask that
these be incorporatzd in the record at this point.

(8. Con. Res. 1, S. 139, 8. 536, and S. 564 are as follows:)

(B. Con, Rea. 1, 80th Cong., 1st sess.)
CONCURRENT RFSOLUT]ON ’

Resolved dy the Bemate (the Housc of Represontatives concwrring), That
there is hereby created n joint congressional committee to be composed of five
Members of the Senate to be appointed by the President of ‘the Senate and five
Members of the House of Representutives to be appointed by the Speaker of the
House of Representatives. The joint committee shall select a chairman from
amoung its members. A vacancy in the membership of the joint committee shall
not affect the power of the remaining members to execute the functions of the
Joint committee, and shall be filled in the sawe manner a8 in the case of the
original appointment.

S8xc. 2. It shall be the duty of the joint committee to make a full and complete
study and investigation of all matters connected with the succession to the
Presidency, and the election of the President and Vice President from the time
of the nomination of the President and Vice President, through the time of their
election and the time of thelr inauguration’until the termination of their respec-
tive terms of office, with the purpose of making the law certain as to the Presi-
dential election and succession. These matters shall include, but shall not be .
confined to, the followlng:

(1) Whether or not the President and Vice President should be elected by
the Electoral College, as at present, and if so whether or not the members
should be legally bound to vote in accordance with their instructions.

(2) Whether or not provision shouid be made for the case where before
the election of Presidential electors, or after such time but before the election
of President and Vice President, a candidate for the Presidency or for the

. Z;Lc; I;'mldency dles, declines to run. or is found ineligible to take office If

X o,

(8) Whether or not provision should be made for the case of the death
of ary of the individuals from whom the House of Representatives may choose
a FPresident whenever the right of chofce shall huve devolved u them,
ard for the cuse of the death of any of the persons from whom Senate
may choose 8 Vice President whenever the right of choice shall have devolved

wpon them, ) .




2 SUCCESSION TO THE PRESIDENCY

(4) Whethber or not provision should be made for the case where, after
the President-elect or Vice President-elect, or both, die, decline to
serve, or fail to Tmm"

(5) How it shall be determined whether the President, or individual acting
as President, is unable to execute the powers and duties of the office, and
bow the duration of such Inability shall be determined.

(6) Whether or not provision should be made for an individual to execute
the office of President fn case of removal, death, resignation, or inability,
both of the President and Vice President, including provision for selecting
an individual to execute such office in cases where by reason of removal,
death, resignation, or fnability there is no individual upon whom the powers
and duties of such office would otherwise automatically devolve.

(7) Whether there are, or should be, any differences between the status,
powers, duties, and privileges of an elected President and any other indi-
vidual executing the office of President.

(8) Whether or not there should be any limitation on the number of
termsa a person may serve as President.

8x0. 8. The joint committee shall report to the Senate and House of Represen-
tatives the results of its study and investigation together with its recommenda-
tions, Including drafts of legislation recommmended and of any proposed constl-
tutional amendments considered necessary or desirable. The joint comnittee
shall submit its final report to the Senate and House of Representatives not later
than May 1, 1947, and thereupon the existence of the jolnt committee shall
tenninate,

8zo. 4. For the purposes of this concurrent resolution, the joint committee, or
any duly authorized subcommittee thereof, is authorized to hold such hearings,
to sit and act at such times and places during the sessions, recesses, and ad-
journed periods of the Congress, to employ counsel, clerical and other assistants,
to require by subpena or otherwise the attendance of such witnesses and the
production of such correspondence, books, papers, and documents, to adniinister
such oaths, to take such testimony, and to make such expenditures as it deems
advisable. The cost of stenographic services to report such hearings shall not
be In excess of 25 cents per hundred words. Disbursements to pay the expenses
of the committee, which shall not exceed $10,000, shall be made by the Secretary
of the Senate out of the contingent fund of the Senate, such contingent fund to
be reimbursed from the contingent fund of the House of Representutives in the
amount of one-half of disbursements so made.

{8. 180, 80th Cong., 1st sess.)

AMENDMBENT (in the nature of a substitute) intended to be proposed by Mr.
Pursriour to the bill (8. 189) to provide for the holding of special elections to
fill vacancies caused by removal, death, resignation, or tnability of both the
President and the Vice President, viz: Strike out all after enacting the clause
and Insert in lieu thereof the following:

That the first section of the Act entitled “An Act to provide for the per-
formance of the duties of the office of President in case of the removal, death,
- resiguation, or Inability both of the President and Vice President”, approved

January 19, 1888 (24 Stat. 1; U. 8. C., 1940 edition, title 8, sec. 21), is amended to

read as follows: “That in case of removal, death, resignation, or inability of both

the President and Vice President of the United States or in case, at the time
fixed for the beginning of the term of the President, neither a President-elect nor

a Vice-President-elect shall have qualified, the Becretary of State; or if there

be none, or in case of his removal, death, resignation, or inability, then the

Becretary of the Treasury; or if there be none, or in case of his removal, death,

resignation, or inability, then the Secretary of War; or if there be none, or in

case of his removal, death, resignation, or inability, then the Attorney General;
or if there be none, or in the case of his removal, death, resignation, or Inability,
then the Postmaster General; or if there be none, or in case of his removal,
death, resignation, or inability, then the Secretary of the Navy; or If there be
none, or in case of his removal, death, resignation, or inability, then the Secretary
of the Interior, shall act as President until the disability of the President or

Vice President is removed or a President shall be elected or shall have qualified:

Provided, That whenever the powers and duties of the office of President of the

United States shall devolve upon any of the persons named herein, if Congress
. . . ] N

¢
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be not then in sess!on, or if it did not meet In accordance with law within twenty
days thereafter it shall be the duty of the person upon whom said powers and
dutles shall devolve to Issue a proclamation convening Congress in extraordinary
session, giving twenty-day notice of the time of meeting.”

Seo. 2. Such Act is further amended by adding at the end thereof of & new
section as follows: .

“8pc. 4. Whenever the powers and dutles of the office of President of the
United States shall devolve upon one of the persons named in the first section
of this Act, such person forthwith shall cause a notification of the event by
reason of which such powers and duties so devolved to be made to the executive
of every State, and shall sperify in such notlfication that electcrs of a President
and Vice President to il the unexplred term shall be appointed in the several
States on the first Tuesday which occurs more than ninety days after the date
of such event. KElectors appointed pursuant to such netification shall be ap-
pointed in the same manner as i8 provided by law for the appoinment of electors
for a regular quadrennial election of & Presldent and Vice Prexident, and shall
met and give their votes on the first Monday which occurs more than thirty
days after the date of their appointment, at such place in each Btate as the legis-
lature of such State shall direct. Kxcept as otherwise provided in this sectlon,
all provisions of law relating to the choosing of a President and Vice President
at a regular quadrennial election shall apply with respect to the chovsing of a
P'resident and Vice President to fill an unexpired term as provided in this section.
The person chosen for such purpose shall take office on the thirtieth day follow-
ing the date on which the electors were chosen.”

Amend the title go as to read: “To provide for the holding of special elections
to fill vacancies caused by removal, death, resignation, or inability of both the
President and the Vice President, or the fallure of both the President and the

Vice President to qualify.”

[8. 536, 80th Cong., 1st sess.]
A BILL To provide for the holding of a special election by the members of the electoral
college to 11l vacancics caused by the removal, death, resignation, or inability of both the
President and the Vice President

Be it enacted by the Senate and House of Representatives of the United Steles
of America in Congress assembled, That the Act entitled “An Act to provide for
the performance of the duties of the office of President In case of the removal,
death, resignation, or inability both of the President and Vice President”, ap-
proved January 19, 1886 (24 Stat. 1; U. 8. C,, title 3, secs. 21-22), is amended by
addiug at the end thereof four new sections as follows:

“Sec. 4. If the powers and duties of the office of President of the Uanlted States
shall devolve upon one of the persons named in the first section of this Act at &
time which i8 more than one hundred and twenty days before the time provided
by law for the appointment of the electors of Preaident and Vice Presideut, such
person shall, within ten days after the powers and duties of the oftice of Prewident
have devolved upon him, cause a notification of the event by reascn of which such
powers and duties have go devolved to be miade to the chief executive of eack
State. The notification shall include a request, which it shall be the duty of each
chief executive to carry out, that each of such chief executives shall cause the
members of the electoral college of his State appointed for the last regular quad-
rennial election of a President to be assembled at some place in the State on the
first Monday following the fifteenth day of such notification for the purpose of
casting thelr votes for a President and a Vice President to fill the unexpired
terms of the offices of President and Vice President, which have become vacant
by reason of the removal, death, resignation, or inability of both the President
and the Vice President. Any vacancy which has occurred in the cullege of
electors since its appointment shall be filled in the manner provided by law for
filling vacancles before a regular quadrenmial election. The electors shall thea
proceed, in the manner provided by the Constitution and by law for the regular
quadrennial election of a Presldent and a Vice President, to cast their votes for &
President and a Vice President, who shall serve the unexpired terws of the of-
fices of President and Vice President, which have become vacant by reason of the
removal, death, resignation, or inabllity of both the President and the Vice

President.
“Sxo. B. The certificates and lists of the electors shall be tranamitied in the

manner as provided by the Constitution and by law for a regular quadrennial
President of

" election of a President and 4 Vice President s0 as to resch the
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& Senate not later than the second Monday after the meeting of the electors
1l have been held. If such certificates and lists are not received by such
tjme, the procedure provided in sections 5 and 6 of the Act entitled ‘An Act
providing for the meeting of electors of President and Vice President and for
the issuance and transmission of the certificates of their selection aud of the
result of their determination, and for other purposes’, approved May 29, 1028,
as smended, shall be followed.

“Sxc, 6. For the purpose of counting the votes of the electoral college, the Con-
gress shall meet on the third Monday after the meeting of the electors shull have
been beld, The certificates and lists of the electors shall be opened, presented,
and acted upon in the manner provided by the Constitution and by law for a
regular quadrennial election ef the President,

“8xo. 7. Bxcept as provided in this Act, the electors, where required by section
4 to elect a President and & Vice President, shall proceed in the manuer pro-
vided by the Constitution and by law for a regular quadrennial election of a
President and & Vice President and all laws relating to a regular quadrennial
election of a President and a Vice President, so far as they are applicable, shall
govern the election of a President and a Vice President as provided in this Act.”

[8. 364, 80th Cong., 1st sess.]

A BILL To provide for the performance of the duties of the office of President in case of
the removal, resignation, or inability both of the President and Vice President

Be it enaoted by the Benate and House of Representatives of the United Btates
of America in Congress,assembdled, That (a) (1) if, by reason of death, resigna-
tion, removal from office, inabllity, or failure to qualify, there is neither a Presi-
dent nor Vice President to discharge the powers and duties of the office of
Presldent, then the Speaker of the House of Representatives shall act as Presi-
dent until the disability be removed, or a President shall be elected.

(2) The same rule shall apply in the case of the death, resignation, removal
from office, or Inability of an individual acting as President under this subsection.

(3) An individual acting as President under this subsection shall continue
to act until a President shall be elected In the manner prescribed by law,
and until the expiration of the then current Presidential térm, except that—

(A) 1f his discharge of the powers and duties of the office 18 founded
in whole or in part on the fallure of both the President-elect and the Vice
President-elect to qualify, then he shall act only until a President or Vice

> President qualifies; and .

(B) it his discharge of the powers and duties of the office I8 founded
in whole or in part on the inability of the President, Vice President, or
individual acting under this subsection, then he shall act only untfl the
removal of the disability of one of such individuals.

(b) If, at the time when under subsection (a) a Speaker i8 to begin the
discharge of the powers and duties of the office of President, there is no Speaker,
or the ker fails to qualify a# Acting President, then the Presldent pro
temporé of the 8enate shall, upon his resignation as President pro tempore
and as Benator, discharge the powers and duties of the office of President
until the expiration of the then current Presidential term, but not after a
qualified and prior entitled individual ia able to act. .

(c) (1) If, by remson of death, resignation, removal from office, Inability,
or fallure to qualify, there is no President pro tempore to discharge the powers
and dutles of the office of President under. subsection (b), then the officer of
the United States who ia highest on the following list, and who {8 not under
disability to discharge the powers and duties of the office of President, shall
discharge such powerk and duties: tary of State, Secretary of the Treasury,
Becretary of War, Attorney General, Postmaster General, Secretary of the Navy,
Becretary of the Interfor, Becretary of Agriculture, Secretary of Commerce, Sec-
retary of Labor. ‘ . ‘

(2) An fndividual discharging the powers and dutles of Presldent under
this subsection shall continue s0 to do until ,a President shall be elected or
until a Speaker is qualified in the manner prescribed by law but not after a
8peaker of the House is qualified and prior-entitled individual is able tp serve,
except that the removal of the disability of an individaal kigher on the list
contained in paragraph (1) or the ability to qualify on the part of ap individual
higher ot such st shall not terminate his seryice.

2
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(8) The tak!nf of the oath of office by an individual specified herein shall
be held to constitute his resignation from the office by virtue of the holding
of which he qualifies to serve as President.

(d) Subsection (a), (b), and (c) shall apply only to such officers as are
eligible to the office of Presldent under the Constitution. Sulsection (¢) shall
apply only to officers appointed, by and with the advice and consent of the
Senate, prior to the time of the death, resignation, removal, from office, inability,
or fallure to qualify, of the President pro tempore, and only to officers not
under impeachment by the House of Representatives at the tlme the powers
and duties of the office of President devolve upon them.

(e) During the perlod that any iudividual serves as Prestdent under this
Act, his compensation shall be at the rate then provided by law in the cuse

of the President.
(f) Sectlons 1 and 2 of the Act entitled “An Aet to provide for the per-

formance of the duties of the oflice of President in case of the removal, deatb,
resignation, or Inabllity both of the President and Vice President,” approved
January 19, 1884 (24 Stat. 1; U. 8. (¢, 1140 edition, title 3, secs. 21 and 22), are

repealed.

The Cratrman. The bill with which we are particularly concerned
at this time is Senate Concurrent Resolution 1, introduced by Senator
Green. Senator, you may proceed and explain your bill to us.

STATEMENT OF HON. THEODORE FRANCIS GREEN, UNITED STATES
SENATOR FROM THE STATE OF RHODE ISLAND

Senator GreeN. This is Senate Concurrent Resolution 1, It is
almost identical with a similar Senate concurrent resolution, No. 50,
which was introduced a year ago last January. The one change, among
the specific matters to which attention is drawn, I believe, is the addi-
tion of a provision regarding the limitation on the term of the
President.

All these specific items to which reference is made are included in
the general terms of the investigation which is [;‘roposed, but it is
thought well to mention those to which attention has been drawn in
one way or another from time to time.

This matter of Presidential succession, under which heading all are
g;ouped, is a matter a good deal more inclusive than has ever been
thought of heretofore. It is at least more inclusive than is usually
implied in the term “Presidential succession.”

t has seemed to Mr. Smith, who"is cosponsor of this bill with
myself, both at the last session and in this, that all these questions
ought to be considered together. There are too many incidents which
might occur, as shown by our history, that will imperil the succession,
because of death. It is not only death while the President and Vice

. President are in office, as has been usually thought, but death which

occurs at other times after the time of nomination. If, after a Pres-
ident has been nominated by s party, or a Vice President has been
nominated, he dies, there is room for debate as to how that vacanc
can be filled by an election. And even after election there is still
uncertainty. upm after election and before inauguration the
President or Vice ident dies, how are those vacancies to be filled{
Then after election and inauguration—that is where they usually take
up the question-—eupg:m the President or Vice President dies, how
are those vacancies to be filled ! A

These questions ure not easily solved. 'They have been with us ever
gince the time of George Washington in 1702. It was a matter of
great debate—and I am not going to trace the history of it which is

11 °7
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The CammaN, Do you have au{ suggestion as to changing the law
80 that that would be taken care of . )
- Senator GreeN. I am not makinﬁ any suggestions as to what I think
about any of these questions. There are many of them which are
controversial. My point is that they all ought to be considered very
carelf&.llly because they affect not only this country but the whole
world.

Suppose there should be a controversy such as there was a, the time
of President Hayes, and it wasn’t possible to settle it by peaceful
means; and su %«m there should be two parties, each claiming to
have con‘rol ofp the Government—before those questions were settled
constitutionally by the Supreme Court the feeling might run so high
that it might result in a civil war, North against South, or Enst against
West, or between classes in the country; dnd if that were to happen,
since we are the test Nation in the world, other foreign nations
might join in the fray and take sides on one side or another, thinking

® that there was a conflict of ideologies at the time—and it might be-
come a world catastrophe,

It is a remote possibility and these situations haven’t arisen in the
whole history of our country, but they have come very near to arising,

_ I mesn situations which might arise we have been face to face with
a number of times. And it seems to me that these all ought to be
carefully considered, and all considered together.

So that was the occasion of this concurrent resolution, It was
introduced in the last session, as I said, referred to the Committee
on Privileges and Elections, reported out by it favorably, passed by
the Senate and sent to the House of Representatives.

1 was rather amused at a local paper, in an editorial not long ago,
taking me to task by name as chairman of that committee—that was
before the reorganization at the beginning of the year—for doing
nothing in the matter, when this very bill had been referred to my
committee, had been reported favorably, introduced in January, the
first day of the session, reported favorably and sent to the House of
Representatives by early March, and allowed to lie there dormant
ever since. But nevertheless I was accused in this editorial of bein
responsible for this delay in a very important matter, and they hope
that the crisis wouldn’t arise where it would have been needed because
that would be heavy on my conscience,

* Senator HayoeN. You were successful in obtaining a favorable
report upon the measuref

. ator GreeN. Yos,

. Senator HaYpEN, And it was placed upon the Senate Calendar and
passed by the Senate at the last session of Congresst?

Senator Green. That is right.

- . The CuammmaN, Then where did it go?

Senator GreeN. It went to the House and was referred to the Com-
mittee on Rules over there. .

The CuairMaN. And there it died?

. Senator Green, Yes,
- Benator Lobck. Your reason for having a joint congressional com-
mitltee instead of the regular standing committee, is what {
. Benator Grexw. I don’t approve of joint committees except in rare
instances, but it seems to me this is one of those instances. We don't
;
\ o
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want to start out with a conflict as to whether the Speaker of the
House or the President of the Senate shall be next in line, i

Se?nator Looge. Do you think that is our choice, either one of those

two '
Senator GreeN. No, but that is one of the choices and one of the
questions, and they both have been proposed in the line of succession
for the Presidency, and it seems to me that it is very unfortunate not
to try and adjust the different points of view if that is the solution, by
u joint committee rather than by n committee of the Senate and then
one of the House.

Senator Lovae. I understand what you mean about this little sensi-
tive point here as between the President of the Senate and the Speaker
of the House, but how would you get away from that by having a
juint congressional committee instead of having it handled by the
regular standing committees?

enator GREEN. Well, it is easier to adjust those matters in commit-
tee room than it is on the floor of the Senate and on the floor of the

House.
Senator Lonce. You could adjust it in this committee room here

without having a joint committee. :

Senator GreeN. Oh no, because they will say that we are all Senators
and we would take the view that it ought to be the President of the
Senate, and the House would take the view that it ought to be the
Speaker of the House.

Senator HoLLaNp. Furthermore, there are several of these ques-
tions which involve constitutional amendment which go to the Judi-
ciary Committee. We have one on the calendar today which has
emerged from the Judiciary Committee and hasn’t been before this
committee at all.

The Craieman. Those are matters involving constitutional ques-
tions.

Senator Horranp. That is right. '
The Cramman. But the Reorganization Act specifically assigns

the authority to this committee to determine the succession to the
Presidency. .

Senator HorLanp. The statutory succession, of course.

Senator Green. I have tried to give you the reasons why we want
8 joint resolution. Now, to take up the resolution itself, it provides
for a joint congressional committee to be composed of five Members
of the Senate to be appointed by the President of the Senate, and five
Members of the House of Representatives to be appointed by the
Speaker of the House of Representatives. The committee is to select
its chairman from among its members. A vacancy in the committee
is to be filled as provided for in the original sppointment, but a
vncéx_ncy would not interfere with the work of the committee pro.
ceedings,

That committee is given the duty to make a full and complete study
and investigation of all matters connected with the succession to the
Presidency, and the election of the President and Vice President from
the time of the nomination of the President and Vice President,
through the time of their election and the time of their inauguration
until the termination of their respective term of oftice, with the pur-
pose of making the law certain as to the Presidential election and

succeasion.
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These matters shall include, but shall not be confined to, the follow-
ing—and these are suggested because they are matters to which we

want particular answers:

(1) Whether or not the President and Vice President should be elected by
thv: electoral college, as at present; sud if eo, whether or not the members
sheald be legally bound to vote in accordance with thelr {nstructions,

A question may come “8 whether, at this stage in our history, if a
member of the Electoral College should vote contrary to the instruc-
tions he is under, whether that would be counted as cast, or whether

ke would be bound in equity, if not in law, to cast it otherwise,

Senator Lonar. You don’t go into the question of the popular elec-
tion of the President, do you?

Senator Green. No.

Senator Horraxp. He doesn’t exclude that, though. .

Senator Green. We don't exclude it. These are really questions
which it seemed to us ought to be decided. That could be decided
separately or it might be added to these.

(2) Whether or not provisgien shonld be wmade for the case where before the
election of Prealdentinl electors, or after such time but before the election of
President and Vice President, a candidate for the Presidency or the Vice Presi-
dency dies, declines to run, or Is found incligible to take office it elected.

(8) Whether or not provision should be mude for the case of the death of auy
of the individuals from whom the House of Representatives may choose a Presi-

dent whenever the right of chofce shall have devolved upon them, and for the
case of the death of any of the persons from whoin the S8enate may chouse a Vice

President whenever the right of cholce shujl have devolved upon them,
(4) Whether or not provision should be made for the case where, after election,
the President-elect or Vice President-elect, or both, die, decline to serve, or fail to

qualify. .
(8) How it shall be determined whether the Preaident, or individual acting as
President, is unable to execute the powers and duties of the office, aud how the

duration of such inability shall be determined.

That has arisen various times in our history. When Garfield was
st the point of death for months, and when Wilson was incapacitated
in the White House are two illustrations.

(6) Whetbher or not provision should be made for an individual to execute
the office of President in case of removal, death, resignation, or inabllity, both
of the President and Vice President, including provision for selecting an In-
dividual to execute such office in cnses where by reason.of removal, death,
resiguation, or inability there is no individual upon whom the powers and duties
of such office would otherwise automatically devolve. :

Senator Lobae. ‘Senator; do you object to questions while you are

going al
- Senator (rzen. Certainly not. ;
Benator Looox. This covers both.matters of statute and matters of
oonstitutiona] amendment, does it not{ "

- Benator GreeN. That is right. -
Senator Lovor. Of course you make it clear that the list of topics

which you mention are not the only things that can be looked into
but that they are the things that are, in your opinion, particularly
important. You do not mention the proposal to have two Vice
Mdﬂu ) ’ f ’ i

Seunator Gxexx. No. -

Senator Looar. Is that because you don’t think well of it?
- Benator Gaxzw. No; I put all of these in the form of questions. I
am not taking sides. I have very definite ideas on s good many of
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these things as a result of iy studies of the questions, but I thought
it was a good dgal better to put these in the form of questions,

Senator Lopse. Would-you mind telling me what you think of the
proposal to have two Vice Presidents?

Senator Green. I would prefer not to express any opinion at the

resent,

P Senator Lonae. I thought that is what you would say, but you don’t
obj;ct to mz'} asking?

Senator Green. Noj; if you don’t object to my not answering,

Senator Lobge. It would make it more interesting if you would
answer, but I can see how you feel. -

Senator Green. Now the next is very important, and I think very
little attention has been given to it by writers on the subject.

(7) Whether there are, or shonld be, any differences between the status,
powers, dutles, and privileges of an elected President and any other individual
executing the office of President. .

There are ambiguities in the Constitution. I don’t know in cer-
tain situations whether a President is simply a President, or only an
aciing President, executing the duties of the office, and the answers to
those affect the question of the Speaker of the House or the Presi-
dent pro tempore of the Senate becoming President.

Senator HoLrano, In other words, whether they should have a dual
capacity or whether they should cease to be one and become the other
with full capacity?

Senator GrReeN. Yes, and if they act in a dual capacity, aren’t they
inconsistent? Can he represent the executive and the legislative
branches of the Government at the same time?

The CrammaN. Has ihere ever been any legislation proposed, to
your knowledge, or passed, that would consider that they should have
a dual capncity? Hasn't all the legislation that has been passed, up to
this date, defined their activity as a sole activity of being acting
President ¢

Senator Greex. Well, that is open also to dual constructions, I
don’t think the point was in mind when the legislation was ;lmssed. I
think it has been assumed that the Speaker of the House should be-
come President, if he were elected, and thereby cease to be Speaker of
the House.

The CHairMAN. In all the reading I have been able to do in the
time I have been able to give to it, I have gotten the general impres-
sion—that is the reason for my question of you, who I believe has
considered it at great length—I find that every bit of legislation re-
quired the President pro tempore or the Speaker of the House to re-
sign and become the acting President. So it excluded entirely the
possibility of acting in a dual capucity,

Senator GreeN. I don’t think they all do; some do and some don’t.
But even then another difficulty arises. Supgose the vacancy were to
occur before the time of the reorganization of the House. Sometimes
tllim House would be evenly divided and there would be no head of the

onse.

The CrammMan. There would be, then, a President pro tempore.

Senator GrerN. There are other times, when a session is adjourned
and before the new Congress convenes, when there is no Speaker of

" h Srmmpitni e
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The Craieman. Have you given thought to this! Can we or can
we no_t,}liy law, prescribe that for the purpose of this act the Speaker
of the House last elected is the Speaker of the House until a new

er is chosen!

Senator Green. In that case he would be acting in & dual capuacity,
would he nott? ‘

. The CaarMaN. Noj; he would not, sir.  He would act in that capac-
ity only until he became the acting President.

Senator GrerN. Suppose he became acting President and ceased to
be Speaker of the House, then there would be no Speuker of the House.

- The Cramman. That is right, and if you had the sume provision
for the President pro témpore of the Senate, there would certainly be
ope of the two available; and if not, you could provide for succession
as the other bills have, that it would follow down the line of Cabinet
aflicers,

Senator GReeN. Well, all those suggestions are within the scope of
this concurrent resolution; they all ought to be taken into considera-
tion. To a certain extent they are interwoven. It seems to me that
after 156 years of the history of these doubts, we ought to straighten
themn out and not have these uncertainties which become more and
more important as time goes on,

The CrairMaN. In studying the bill that was passed, in 1943, by
the House, I note no provision was made for a speaker of the House
after the House adjourned sine die. Now what is your interpreta-
tion of this? Does the Speaker’s office end at that adjournment or
does he continue to be the Speaker of the House until a new Speaker
of the House is elected

Senator GreeN. As that would affect my answer to these other
questions I would rather not, I think, as & matter of policy, take any
position at present on any one of these questions.

The Caairman. 1 thought you might give us the benefit of your
study. I find that you have been studying this, as chairman of this
committee, for years,

Senator Green. Yes,

" The CuammMan. But you don’t wish to give us an opinion? .

Serator GreeN. I think it better policy not to take any position
on any of these questions, but to put them in the form of questions
" 80 as to draw attention to them and so that the committee can con-
sider them. Of course there isn’t unything to prevent the committee
from giving them attention or sympathetic consideration. It is im-
possible to answer n great many of these guestions; no one could. J
think if they went to the Supreine Court ve might get divided opinions
as t;)fthe proper construction both of the statutes and the Constitution
itself, : !

The Cmamman, Well, I assume that would be true no matter
whether you gave your views us a member of this committee or a
niember of & joiut committee or whether it was the majority of the
joint committee, there would still be that question hanging in the
air sbout what the Supreme Court would do about that.

Senator Green. It might not be if they recommended certain con-
stitutional amendments to clear these matters up, and then
the necesmary legislation as a result of those amendments.

‘T don't see, myself, ut\g other way of accomplishing it. But that
requires pretty careful thought, aud jt shouid be subjected to every

i



"matter what happens, there ought to be somebody who wou

SUCCESSION TO THE PRESIDENCY 13

severe test we can put it to of criticiam, technical criticism as well
as substantial criticism.

Senator Loooe. Then we have added this provision, which was
not in the resolution last year:

(8) Whether or not there should be any limitation on the number of terms
a person may serve as President.

The Cmamrman. That matter is presently before the Senate.

Senator GREEN. Yes,

The CHalrMAN, And has passed the House; that is right, is it not?

Senator GREEN. Yes.

Senator Loook. Is it not true that this matter has always been con-
sidered in the light of death by illness or assassination? Now wo
have to contemplate the possibility of death due to the action of mod-
ern warfare.

Senator Green. Yes.

Senator HoLLaNp, And in airplane transportation.

Senator Lopge. I don’t think airplane transportation is any more
dangerous than anything else. .

Senator HorrLanp. They used to stay home, it was a tradition that
the President should not leave the country.

Senator Lobge. That is true.

hSenator Horranp. Now, with speedy transportation, they go every-
where.

Senator Lobar. The point I am trying to make is that if all you
are guarding aguinst is death by sickness or assassination or by travel,
that is one thing; but if you are trying to guard against the effects
of modern war, then it suggests the need of havin the succession run
to people whose official business is not all in the same place; isn’t

that right? )
Senator GRrEeN. That is right, that ought to be either supple-

mented——

Senator Longe. That suggests the matter of huving two Vice Presi-
dents, one who will be in Washington presiding over the Senate, and
one who will be 500 or 600 miles away.

Senator Green. I don’t know how far away he would have to be to
escape all these possibilities of modern destruction,

Senator Lobge. You have to be a fatalist about these matters
anyway.

nator GReeN. There ought to be a way of determinin(;g that, no
1d take over

automatically without any hitch. ) )
Furthermore, I might add that in my opinion, it is far more im-

rtant to have some solution of these questions than it is to have the
t solution. I would like to see the best solution; I would like to
have, in other words, the solution which I think is best, of course.

" But I think it is far more important to get some solution, to have it

certain. Certainty in a matter of this importance is far more im-
portant than to get the best solutioh. L )
Senator Lovar. I agree with you that certainty is very important;

it is & vital consideration..
‘ r GrezN. Now then, in this resolution there are the usual pro-

visions about holding hearings, and sitting, and so forth, and s pro-

0101 ~ATml
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" probably well known to the members of this committee—but these

questions have arisen from time to time, and it usually takes the death
of a President to bring any action at all, or even any discussion.
- Qur present law which defines the succession in the case of the death
of the President, was the resuli of some 4 years of discussion after
the death of President Garfleld, and there is a renewal of the discus-
sion now since the death of President Roosevelt. It seems as though
Heaven has guarded over this country protty well, considering how
many opportunities there were for crises to arise which haven’t arisen,
how many gnps in the law which ought to be filled, how many com-
binations of circumstances there are which might arise and which are
not provided for in the law,

At the present time there are some 21 bills and resolutions, which
have been introduced in the House and the Senate relating to the sub-
Jects covered by this resolution, and my primary point is this. They
ought all to be considered together. You don’t want a succession of
constitutional amendments on different phases of this matter, and in
my opinion, if I may express it, constitutional amendments will be
necessary. ,

There is confusion in the law as drafted, there ig confusion in the
Constitution itself as to what it means, and there is much-at stake now.
There always has been throughout our history but there is more now
than ever before. This Nation is the greatest Nation in the world,
and yet a combination of circumstances may arise under which we
would have no head, no President, and we are just trusting to luck,
and it is an awful gamble with fate. Now you may say that it is taken
care of by the present succession that was adopted in 1886. However,
at that time it might have been considered comprehensive as there was
no likelihood of all the members of the Cabinet dying before the Gov-
ernment had been reorganized. But nowadays anything may happen,
in the day of the atom bomb.

If an ordinary bomb should strike the White House at a time when
the Cabinet was in session, they might all be wiped out. If no Cabinet
meeting were being held, and all its members were in Washington,
and if an atom bomb were dropped on Washington they might all be
wiped out. That is just in the case of the President and Vice Presi-
dent, which is provided for under that succession bill, but there are
all these other cases I speak of for which no provision at all is made.

. Now there is doubt as to the meaning of the law. Concerning the
Speaker of the House or the President of the Senate, who have been
proposed in line of succession, all sorts of questions come up. In the
case of the Speaker of the House, he may not be eligible to be President.
There is & question as to whether he is an officer of the Nation or
whether he is simply an officer of the House. The same thing arises
in connection with the President of the Senate. Is he anything
more than an officer of the Senate! Does he come within the Con-
stitution whereby he is eligible for the Presidency! And if we
conclude that he is, then the President of the Senate can be changed
from time to time very easily. A man may be President of the Senate
only for a few weeks when his successor is elected President of the
Senate. It isa very uncertain line of succession, and produces all sorts
of constitutional debates. !

You may sy that that might not be harmful, but it might be

harmful. The “lame duck™ amendment to the Constitution
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brought new complications. It provides that the new Congress shall
take office on January 3, but the new President doesn’t take office until
January 20. So you have a “lame duck” President for 2 weeks there,
and unless the Houses of Congress organize, that situation may last
indefinitely. In times of great division of opinion in the country
such a thing would be very serious. It might not only affect this
country but it might affect the world.

Let me tell you . humorous anecdote. In my travels in South
America, in one country at one time I got to know some of the high
officinls of the government pretty well. and at a party one of the
leading statesmen of South America said, “I wonder if I could ask
you a question, Senator. It has bothered me a good deal. If you
don’t want to answer it, of course you don’t have to, and you can
tell me so frankly.” I said, “What is your question? I would like
to know what is on your mind.” “\Volf,” he said, “it is about Presi-
dent Roosevelt’s death.” I said, “What about it?” very curious.
“Well,” he said, “tell me now, why was it when President Roosevelt ®
died that the Republicans didn’t seize the Government §”

Now that may seem very humorous to us. and I answered with a
quip. I said, “You know the Republicans are not very bright and
¥ don’t think the idea ever occurred to them.” [Laughter.]

The Cuairvan. You didn’t mean that.

Senator Lobce. You were joking when you said that.

Senator GreeN. Now, that isn’t so funny. If you think that over
it isn’t impossible that in such a situation as the death of a President,
with party feeling running very high and a controversy as to the
constitutional provisions, that such a situation could arise in the House
of Representatives and in the Senate that there wouldn't be any
President.

The Cuarman. How could that be if there was a Vice President!

Senator Grern. I am assuming a combination of circumstances;
I am assuming that the President and Vice President died.

The CuairMaN. That wasn’t in the equation about which you had
your colloquy with the high official of another government.

Senator GreeN. Oh, no—but that just suggested it to me, as remote
as it was. I thought it was a most ridicuﬁ:s idea and it showed
the difference between their conception of government and our con-
ception of government. But in thinking it over I thought a similar
condition might arise where there might not be any President, and
a party might seize the Government, with one party in control of
the Government and another party claiming the rght to that control.

The Caamman. Give us an illustration of how you think that might
come about. That is a very striking statement. Would you give us
an illustration of how you think that might developt

Senator Green. Well, suppose the President died and the Vice Pres-
ident became President. Then there is no Vice President. Suppoee
the Cabinet is wiped out by a bomb; as I suggest. it is a limited suo-
cession, a limited number of men. Then some people claim that there
is_provision in the Constitution whereby a new President can be
selected by the House of Representatives, or that the House of Rep-
resentatives can make provision for the election of the President.
Now suppose there is controversy there and neither happens—there

is no President.
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visio(xl) that the expenses of the committee shall not exceed $10,000.
I do hope that we can report this favorably and pass it in the
* Senate, and send it to the House; and I hope this time the House may
be persuaded to tpke some action. ; .
he Crnamman. The history of the House taking action of this kind,

‘indicates they declined to pass a bill similar to yours, but did pass a
bill last session at the suggestion of and following out the recommen-
dations of the President in 1945. Again this matter was brought
more forcibly to our attention by a second letter from the President,
urging that we change the law, making the Speaker of the House the
first in line for succession. His main reason for this suggestion was
that he felt it ought not to be left in the hands of any President to
designate his own successor, but that he should be one chosen from
those elected by the peoile, and that throughout our history we have
never had a Speaker of the House—although it is conceivable that you
could Wave—who was not elected a Member of the House; they always
have been House Members. History has J:rovan that they have been
- elected for a great number of terms, and that they have then been
chosen because of many gnaliﬁcations, such as knowledge of the law,
affability, knowledge, and competency as a legislator—-

hSenator Looor. That doesn’t exhaust the list of reasons why they are
chosen. :

" The CHAiMAN. No; but those are some. That, I say, is the reason
that is brought more forcibly to our attention now.

But as far as I can find, in the House at the time they passed the
bill before, Mr. Monroney had a bill quite similar to the one you now
propose, which the House declined lt:‘guss, while they did pass the bill
In accordance with the suggestions made by the President. =

Senator GrexN. Of cotirse, that is one of the phases of the matter
that the President brought up, but that Bl;ase has been discussed since
the time of the ori Constitutional Convention. In the Constitu-
tional Convention at one time they adopted a constitutional clause
which carried this idea into effect. Then the argument was reopened
and they decided no, that wasn’t right, that they would be more apt
to get & man quahﬁed for the Presidency if tzey took someone to
succéed the President of the same party; that it was more important—
our Government was & government of parties—to continue the same
purt{ in office than it was to pick out & man who was elected by the

K”ﬁ"'“ ou su, Of course, the Speaker of the House might
“hot have other qualifications for the Presidency; he may not have been
“born in this country. : o e T X
. The Cuamman. Of course, he has to be qualified to be President
.ta assume this responsibility. © ' S
. Benator Greex. Y don’t want to take the argument against it or for
it but I am saying there is a controversy as to which is most. impor-
‘lant, to be sure that one party which is elected stays in for 4 years
.until there is another general election, or to devise some other means
-of selecting a dent and avoid the criticism which cap, justly be
‘rande about the President selecting hissuccessor, - _ " ™ "
‘But this isn nnythm&:ew. At the time of Geop!;e Washington it
e of Thomas Jefferson it. was discussed.

W&W%mm of opinion.and changes. of opinion,
BRI o ool g e e el
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Now, this isn’t & new thing coming up. Ever since 1886 we have
had this line of succession, and all this debate was gone into then and
also previously, and from time to time it has been gone into ever
since the Constitutional Convention itself. They may have decided
imgmperly, but that is one of the points for this committee to consider.

he CuairMaN. I think, just as an observation, it is rather unique
that with regard to the discussion s to whether it should be the
party continuing in power or the one chosen by the people, we have
almost the identical recommendation from President Truman, both
when his party was in control of the House and when the opposition
arty was in control of the House. So it must have been considered
y the present occupant of the White House essential to change it, no
matter which party was in control at the moment. .

Senator GreeN. That is right.

The CHARMAN, Another observation. I think it might be inter-
esting, if you haven’t studied it, to note that there have been 18 in-
stances in our history where we have been without a Vice President.
Seven occurred when they moved up to the Presidency.

Senator GreenN. Mr. Farley brought that out in his recent speech.

The CrammMaN. Seven of them died in office, and one resigned to
hecome a Senator of his own State. So we have had 13 times when,
had anﬁthing happened to the then occupant of the White House, we
would have gone into succession, but it has never yet occurred. i

Is there anything further you would like to offer on your bill at
this time, Senator?

Senator Green. I think I have covered it.

Senator HaypeN. You make the su, ion here that this commit-
tee be required to report not later than May 1, 1047,

Senator Green. That date ought to be changed on-acoount of the
delay in acting. It wouldn’t of course, give tim® enough now. What-
ever date you think would be aﬁ?roprinte is le. '

The CHamuMAN. I found in the record that you had appointed &
:{)ecial committes, when you were chairman of this committee to

udy this. Did they ever make a report? .

Senator GrerN. Yes; I have a copy of it here.

Senator Haypen. It might be well to include that report in the

record.

The Caamuan. I think it would be well. -
' Senator GreeN. The report was made January 24, 1046, and here
isa copé of it.

The CHAmRMAN, Let us put it in the record so that the members
can have the benefit of it.

(The report referred to is as follows:) - ,

(8. Rept. No. 802, 79tb Cong., 34 sens.}

The Committee on Privileges and Elections, to whom was referred the con-
current yesolution (8, Con. Res. 50) relating to the succession to the Presidency
of the United States, having considered the same, report favorably thereon w;gb~

" out amendment and recommend that the concurrent resolution do pass,

Perhaps no subject has argused more speculation and discussion over the years
than the method of election of the President and Vice President and succession to

" the Presidency, Moreover, any intelligent discussjon of this su is certain

to involve grave legal and constitutional questions.,. Many of these questions
Kave from time to time comeé to the attention of your committee in the form of

"propoeed legintation. The interrelation between the many-iesues involved is suéh
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that no one phase of the subject can be given adequate consideration without
& thorough examination of the whote subject.

On June 19, 1945, the President aent a message to the Congress requesting
action on the question of Presidential succession. Bills and joint resolutions
fiave been introduced In the Senate touching this question. There hus beeu
referred to your committee a bill, H, R, 8487, passed by the House during the
ant aesninn seekiug to carry out the objective of the President’s message. Other
bills and proposed constitutional amendments dealing with some aspect of the
n’b&eﬁ uding before Benate and House committees,

what extent existing law ix inndequate, to what extent the problems {nvolved
may be solved by leglslation, and to what extent ft will be necessary to resort
to constitutional amendment has not been thoroughly canvassed,

In these circuiastances your committee believes thav it i desirable to have a
full and complele study of all matters connected with the succession to the
Presidency and the election of the Prestdent and Vice President, by a joint com-
mittée of the Senate and House of Repregsentatives, and necordingly recommends
that Senate Concurrent Resolution 50 be adopted. The resolution crectes a joint
congressional committee composed of five Members of the Senate and five Mem-
bers of the House of Representatives to make a full and complete study and inves-
tigation of all matters connected with the succession to the Presidency and the
slection of the President and Vice President, from the thime of the nomination
of the President and Vice President through the time of their election and the
time of their inauguration until the termination of their respective terms of
office, with the purpose of making the law certain as to the Presfdential election
and succeasion. Reference to the terms of the resolution will indicate the many
and grave guestions that are involved. The investigation may disclose others,
te addition to the mattera specified. Some of the questions involved are partialiy,
and some will say inadequately, covered by the provisions of existing law.
Others are in the category of matters on which the Constitution has authorized
the Congress to legislate, but no legislation has been enacted. In the case of still
other matters any change must be brought about by congtitutional amendment.

In recent months there bas been particular agituation for a change in the law
on Presidential succession. This generally follows the death in office of a
President. Under the resolution the joint committee will consider whether any
change is necessary in the law of Presidential succession, along with other issues
$avolved in the whole question,

. 1t 18 belleved that inammuch as the committee is required to submit its final
report not later than May 1, 1948, no time should be lost in the adoption of this
resolption. It is hoped that a great deal of valuable information and background
for inteiligent action will be obtained and that, as n result, all uncertainties as
-t theae fmportant guestions may be removed and all contingencies in connection
with the election and succession of Presidents and Vice Presidents may be pro-
vided for adequately.

The Cuamman. Senator McMahon was advised we would like to
hear him, but he is (ied up this morning with the Atomic Energy
Commission hearin%v X
. Semator GrreEN. What I have said applies to all these 21 bills or
resolutions which have come to us and to others which may come to us.

¥4 neams to me that it is a great mistake to act on any of them sep-
arately, and if you are going to appoint this committee, they ought
to consider them all er.
" Senator Horrano. Mr. Chairman, would it be appropriate for e
to say into the record, if I may, that I strongly approve of the pur-
: of this resolution, and hope we may. report it. I have noted
vpot only irf the case of my own State, but it has been called to my
sttention that it is also true in other States, that this recent situation
s has stepped up the examination of this very question with
06 to the succession to the governorship. And it seems to me
X the succession to the Presidency is, of course,

g

y vital one, and it certainly is not handled with certaint,
Wﬁnﬁwﬂ or statutory procedure, or bot.hS;
h. th of travel multiplied aa they are, not only by

-
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airplane and motor travel but simply by the availability or acquisition
of speed which makes it possible and desirable and a‘gparently nec-
essary that the President shall travel over distances that heretofore
wou,lX have not been regarded as at all possible, I think we would
just have to be very blind to the actualities if we didn't realize that
there is a greatly enhanced problem in this field, even without con-
sidering war; and certainly the implications of modern war are
visited much more destructively and disastrously upon civilian popu-
lation than was ever the case under war as it used to be.

It without saying that in the event there should be another war,
which we all ave doing our utmost to avoid, that at least one of the
possibilities would be that of immediate attack against the nerve
center of the Nation, the Capitol of the Nation, where most of the
hi?h-ranking officials presumably would be.

think we should by all means set up this study to see that as cer-
tainly as men’s minds can devise it, we have a machinery which will
anticipate all of the disagreeable things that might conceivably hap-
pen in this world we are living in now, and I strongly favor the
adoption of the resolution.
e CuamrMaN. If there are no further questions or no further
witnesses, we will stand adjourned until Monday morning at 10: 30.
(Whereu at 11:20 a, m., the committee adjourned vntil 10: 80

n
a. m., Monday, March 10, 1947.3
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TUESDAY, MARCH 11, 1047

UN1TED STATES SENATE,
Comyrrree oN RULES AND ADMINISTRATION,
Washington, D. C.

The committee met, pursuant to call, at 10: 30 a. m., in room 104-B,
Senate Office Building, Senator C. Wayland Brooks (chairman)
presiding.

Present: Senators Brooks (chairman), Knowland, Jenner, Ives,
Hayden, Green, McMahon, and Holland.

The CaarrMaN. The committee will come to order.

Senator McMahon, will you give us the benefit of your thinking on

your bill.,

STATEMENT OF HON. BRIEN McMAHON, UNITED STATES SENATOR
FROM THE STATE OF CONKRECTICUT

Senator McManox. Mr. Chairman, this proposal is quite simple
and direct. The essence of it is: Upon the death of the President.and,
of course, the Vice President having succeeded him and also passing
away, the Secretary of State shall me President. If, however,
more than 4 months intervenes between the date when he takes office
and election day, it is mandatory under the bill for him to notify
the governors of the States, who are thereupon directed to call the
electors who have been elected at the last presidential election together
for the pur of electing a President and Vice President,

I think that describes the proposal. I might say that if it is less
than 4 months, the intent is not to bring this machinery into oreration
" on the theory that for such a short period of time it would be all

right for the Secretary of State to continue, :
As we all know, the electoral college has been the subject of a t

deal of discussion during the past 75 to 100 years, and it has not been
a totally popular institution. However, it 18 interesting to note that
the electoral college was the thing that the founding fathers were the
most pleased with when they finished their labors in framing the
Constitution. _
- It seemed to be a subject of general congratulation that they had
worked out this so difficult problem with satisfaction to all,
Whi.l:dtha hgllectoml college has Iboenhgtucked b:';n:l(ll sides for l'z;nn(yi
ears while good argumen realize, can o against it an
favor of & direct election o?i}msident and Vice Pre:lg:ent by the.
. people; nevertheless, I think we are dealing with realities and we
, t a8 well realize that thet'e is small, if any, chance of the electoral
% . college being abolished in onr political system. : ,
',A‘ . . . . l’ .
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If you reflect on that, you can understand that the smaller States—
Nevada, for example, where they have, I believe, three electoral
votes—would be reluctant to surrender that advantaﬁe they have
proportionately over New York or Pennsylvania. That goes for
all the smaller States.

Now, there has been some suggestion that one of the things that
should move us to speedy action is the fact that in this modern world
with the weapon development being what it is, with the atomic develop- -
ment being what it is, with the possibility that in the event, the catas-
trophic event, that atomic war should ensue in years to come, that it
would be highly necessary that we provide for continuity of Govern-
ment.

Certainly, the electoral college would, I suppose, be as good a
method as any for quick action ir that respect. There is no neces-

. Wmt .many of the electoral college members should be
wiped out or killed~—there is o necessity in the Constitution that
the election of the President and Vice President be by all of the mem-

bers of the electoral college.

If that were true, Abraham Lincoln, for instance, couldn’t have
~ been elected in the second election. He was elected by the electors
from the States which had not seceded. :

Now, it has been inquired of me as to how vacancies in the electoral
college would be filled. The answer to that is in the Constitution.
Buch State shall elect its electors as it chooses. Up until the time cf
the Civil War, South Carolina and, X believe, Delaware had their
ejectors chosen b _theul,zgielnture; and there is no reason, as I under-
stand it, in the law todsy why any State couldn’t go back to that
system if they so desire. ’ ,

Under the power that has been given to the States to regulate not
only the election of the electors up to its quota and also to fill vacancies,
- the various States have enacted statutes to take care of that.

T haven’s looked at them all, but I did look at those of my own
Siats, Conneeticut, which provide that the members of the electoral
college who survive shall to the vacant places; and that is also
true in New York. : .

Much has been said about the proposition—I believe the President

psed it—that we should not have an appointed officer in the Presi-

T T it b sogmcaton the Brccite of the Hews v teibraont

» b ugesmd o and t ident.

while. are elected officers, they are not elected by the
with the of the Presidency in mind. One can agree with
arnl jon that we ought to have someone elected by the
‘bus the Spesker of the House certainly cannot be held b; ut:ﬁ
‘of the imaginstion to be the choice of the people of the Uni

ok iﬂu%of President, no more than the President pro

jeot ‘d'ﬁ%;m&eqthwmﬂsuinmemmtotthe
Nt ot Boh Sl ot T ABIRE that Je » very Youititbece
‘et wie. any sbavon, frankly, why we don’t make vse of
'- M#& ve’in sxistetiod,, whicl u;x; wu-m
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That is all I have to say, Mr. Chairman.

The CHammaN. Are there any questionsf ) _

Senator HaYoeN. As & practical matter of politics, in case the elec-
tors had to be assembled to carry on, would they do it in the spirit of
the founding fathers of this Government—that 18, meet and’deliberate
in & broad-minded manner as to what was best for the country—or
would they be guided by their politica] affiliations? . )

By that I mean, would the J)esnotT4 ftfengl Committee, if most

aghould be voted

24

of the electors were Demoe#ts, meet nds )
for; or would the parjg#hachinery be used in any way .
Senator McMangf. The approach tg.the individual Sgctors with

suggestions as to ¥ )
such as ours, woffld be open tgafl}
National Comgfittee, for jpefance
last electors wre Demogfs

hope that we legislate for the :; :: Aty
matter—] g _egncei of theif fnee

- In case their votes were N B 43
to the House of Representatives . o g
" Senator McMaroN. Under the Constitution it would have to do so.
“Thie CEAIRMAN. In your State do they elect the electors by name?
3 Benator McManon. We did up until, I think, 1986. Sinte then we
_ have put Roosevelt electors and Bewey electors on the ballot. - I think
- your question is a one. I think it makes no difference if.we
should not adopt this on—no particular difference—as to
" the indentity of the electors, but if they are &oing to be given & choioe,
; the power of really making the cholce, I think it is important that
¢ their identity be known. S S “
.. T donét know what the general standards are for selection as elec~
i - tors in the other States of the Union, but I can say that in.our State,
*  where I am familiar with it, the citizens who have been chosen by both * -
L parties as electors are outstanding citizens of the State, - =
©  While it is true that the power and suthority of being an elector is
‘Wt very under our recent history; nevertheless, the prestige is
. considerable and we consider it 80 in our State convention—of couree,
- we have & convention-<we consider it a sighal honor that we are paying
% one of our citizens. ‘ B A A
#: I think that applies in the Republican Partﬁ;bo . :
", The Caamuan, It can’t be truly said--whe {on have eandidates
or President- X and Y «nd elocters for ‘cah’t be truly sid
f'.éj‘j”um_-n-—a:‘ ‘ ‘ Con A
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that these jndividuals were chosen to exercise any independence of
thought at %l} when their name isn't even on a ballot. It is just & form.

Senator MoMaHoN. I grant you that.

The CrATRMAN. And in a great many of the States it is just a form.
Even in your State where it is just a form to make somebody think
he is quite an important person because he is chosen as an elector, when
as a matter of fact, he has no independence of thought at all; he just
does what the convention tells him to. :

Senator MoManoN, If we enacted this and put the power in his
“hands, such as is su%]gested in this bill, then 1 feel sure our State legis-
lature, no matter what its political complexion, would recognize the
different situation and again print the electors’ names.

The CrammMan, I checked 1tf but I have forgotten and do not have
the figures at hand ; but probably more than half of the States are now
not printing the names on their ballots,

Senator McManoN. That is easy to cure.

The CraizMaN. You would have to chunge the laws. Have you
ﬁons into the question of in the event of the shock of losing the Presi-

ent and then the subsequent disturbance and shock of losing the Vice
President, what another election would do to the country at the time?t

Senator MoMamoN. I can’t conceive of its being any ter shock
to let the people’s representatives gather in the various States than it
would be to permit the Speaker and the President pro tem to take
over. :

That prompts a question. I am frank to say I haven't looked re-

cently at the ident’s proposal. Does his proposal change any pro-
vinioi for the succession m President ppro mof the%em{eg
The CEamMAN: I am not sure that the letter does. I think it was
contemplated and in the bill that was in the House following
his first letter of recommendation they did provide for the Secretaries
in their accepted order, not in the order of their origin, but in the
order that they had been named since 1888. :
. Senator McManmox. That was in the bill?
- The Cuamman. That was in the bill after the Speaker of the House
* . and the President pro_tem. ‘ ' .
-Benator McManoN. Now, I would call your attention to the fact
" that every single one of those persons are residents of the District of
_ Columbia and are here all the tinie, - Literally it might happen that
ifa caustr‘?he were to come that the Secretary of Agriculture m':ght
be in New Mexico at the moment; but they could all be present within
“the area of one square mile and without in any way wanting to be sen-
" ~'sational, for I think it is Zust fgomtmtg out the obvious, and I do not
= make it my statement but refer to the testimony before the Seonate
% - Atomic Energy Committee of last year where General Groves, I be-
lieve it was, testified that one of the present type bombe such as were
dn:%)od on Hiroshima and N i were dropped on the city of
Washington it would obliterate the White House, the Capitol, and the
‘Pentagon Building and averythin{; in & torresponding radius. -
- So if the objective is to aheolutely insure continuity of government,
you haven’t doné it under this bill. . . o ,
7 The N. Have you thought of having the Senate meet at
i -ong end of the United Stateé and the House meet at the other?
= "1 Senntor MoManon, I think sometimes, Mr. Chairman, we are too
- far apart now. : | o
N N f r;r' 5
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The CrAmMAN: I am thinking of the problem that you bring so
suddenly at us. Of course, the world is conscious that if such a catas-
trophe should happen, they would drop the bomb here, but if you are
contemplating that, then you ought to contemplate underground cap-
itals and you ought to contemplate the House meeting at one place
quite different from the Senate, and the Supreme Court in another
area, and decentralizing the whole system of government.

Have you gone that far in your thinking{ :

Senator McMamoN. That 1s exactly what we should do in the event
that we do not have effective international control of atomic energy,
and the Army says there is none. The only conceivable approach to a
defense would be to burrow the whole Nation underground; which is
an attractive alternative.

Senator Green. Burrow instead of bury.

The CHAIRMAN. Every time we get into this and I think in most
legislation from now on you will always find the atomic bomb in the
legislation, or at least, it is popular to mention it when you are testi-
fying in legislation. I think we will come some day to that m
problem of having underground meeting places unless you can
effective international control; but there 18 only one barrier to the-
international control at the moment ; isn’t that truef

Senator McManoN. Apparently, yes; and a very sad one.

The CHARMAN. So that is something that we can’t legislate here at

the moment.

Senator McManoN, No. All we can do is try to anticipate—as I
suppose people in our business ought to do—anticipate anything that
a reasonably prudent man could anticipate.. It isn’t pleasant to think
of these things, I will grant you that.

Neverthelees, we have got to think about them.

The CraeMAN. Had you in your bill thought of whether gm would
elect & President for a new 4- term or for an ired term?

Senator McMamroN. Just for the unexpired term. other words,
it was the contemplation of the framers of our Constitution that a
4-year term should be had.

On pag% 8, line 4—“unexpired terms of the offices of Presi-
dent and Vice President”—no, I wouldn't want the electors chosen
in 1040 called together in 1942 to elect a President to serve until 1946,
I don't think that would be sound.

Senator KnowranD. I think the point raised by the chairman has
some considerable merit, and that is that if we had the unfortunate
circumstance of the President t‘:i(gving, the Vice President taking office
and dying, or being assassinated, and then immediately to throw the
country into the uncertainties of a Presidential election—even by
Presidential electors—whereas, the succession proposed by the Presi-
dent or some other succession under the law, you at least have a
certainty as to who shall take the oath of office immediately following
the duti of the occupant of the Presidency. ,

However, while it may seem a little farfetched, perhape, I think

the s\?gestion of the Senator from Connecticut is entitled to
some consideration, I)ethsﬁ after we-have gone down the sacces-
gion—the Speaker of the House and the President pro tem of the
Senate, or whatever order they shall be in, and then the President’s
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. Hawever, if on Inauguration Day, for example, you should wipe
out the entire Government here at Washington, there should be some
machme;{ available so that the country wouldn't be absolutely in
chaos, not knowing by what machincry they should elect a President
- of the United States.
- X think we have some responsibility in giving thought to that even
though it might be a farfetched eventuality. You can imngine what
condition the country would be in with the entire seat of government
wiped out and everyons who is listed as a possible Presidential suc-
.gessar, and in this atomic age it is certainly a possibility.
. .Senator HowLanp. As I read this bill it doesn’t propose to amend
d4he earlier sections of the Presidential Succession Act, but assumes
they will be operative at once in the event of catastrophe and this
simply provides machinery to be used in the event there is more than
4 months between that date and the date of expiration of the then
-current Presidential term. This doesn’t propose to set up the imme-
diats succession that disturbs you. .
- Frankly, that is a ground for disturbance of all of us. However,
ithis seeks simply to make available the electoral college, as it then
may be stepped u& to full membership, to select a President for
the people; notwithstanding what immediate succession may have
been provided. Is'that correct!

Senator MoMamon. That is right, Senator. In other words, I
think that meets the objection of the chairman, about this throwing
the country into another election. The Secretary of State imne-
diately takes over and under the bill if the Secretary should be out
of the way, then the Secretary of the Treasury, and so on down the
line would take over. )

Senator Houranp, If that list isn't lonﬂenough, then your point
would be immediately applicable to the lengthening of 1t so there
would be sure to be | ody available. There should be somebody
available to step in y. . R
.. ‘This machinery &ments the operation of any machinery in such
& way as to defeat the people and prevent them from having a choice
. y in the event of more than four months’ hiatus.

i Senator Knowranp. Of course, the situation like this wouldn’t be
 likely to happen unlees we have a Pearl Harbor attack on the National
* Capital to be immediately followed by a declaration of war, or that
we be involved in war; so that we must just maintsin, as you point
‘out there, & continuity of government here that wouldn't leave us in
uoomploulﬁdisorgamzed position. ) :

Senator HouLanp. That is one question and a very important one,
but his question is a different one, as I see it,

Now you are talking about disagreeable things, but suppose on one
of his journeys the President should have a mishap and eome to an
¢ sgnfortunate snd untimely. death. He was el Vice President.

Then the Secretary of State, General Marshall, would immediately

.. become avaidable to act, but under this bill if more than 4 months
then remain from the date of that accession by General Marshall
. 40 the Presidency to the end of the term, this machinery would imme-
. diately become operative to prevent that kihd of a choice of the Pres-

. #denocy being operative for the whole rest of the term.

4
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Instead, through the electoral college the people would be given a
chance to name someone. They might name the same man, but they
at least would be given the chance to act.

That is it, unless I misunderstand the intent of the bill,

Senator McMauon. That is right.

Senator HoLranp, The thing you brought up, which is extremely-
important as an objective, i8 not the objective of this bill.

nator McManon. It serves a good purpcss.

Senator Green. I wanted to draw attention to a statement the
Senator made, which I don’t think should go uncommented on. That
is that the Speaker of the House was necessarily elected by the people,
although not the people of the whole country, by Yeople of one con-
gressional district. That isn’t necessarily the case, legally.

Senator McManon. I didn’t say that, Senator. T said that the
Speaker of the House and the President pro tempore were not elected
by the whole people—at least, that is what I meant to say.

Senator Green. But they were elected by a small proportion of
the people.

Senator McManon. By the people in their districts.

Senator GreeN. That is the statement I am criticizing because that
isn’t true, as a matter of fact. They have been, but they don’t have
tobe. The Speaker of the House does not have to be a Representative.

Senator McMauon. That is right, and I might call attention to
the fact—— N

Senator GreeN. So even under the President’s suggestion, the al-
ternative he suggested, in order to have somebody elected by the
people to some degree isn’t fulfilled by providing for the Speaker
of tﬁe House to be in line.

Senator McManon. I will add the President pro tempore by point-
ing out that the President pro tempore conceivably could be an a
pointee of some Governor seeking to pay off a political obligation 1n
the event of the death of a Senator.

Senator GreeN. Furthermore, you can have a new President pro
tempore of the Senate every week. It can legally be done.

Senator McManoN. Yes. ‘

Senator HoLuanp, He would have to have a political potency much
greater than any I have observed,

Senator JaNNER. Sometimes the people that elect the Speaker of
the House and the President pro tem of the Senate are representatives:
of all the people assembled together, which is the equivalent of electors
of all the people.

Senator Horrann. The man elected to be Speaker in order to be
President may be fine for his parliamentary knowledge, fine for his
sense of fairness, fine as a legislator, but entirely without experience
as an executive in important mattersi‘and- it doesn’t follow at all that:

& man who could make a Speaker or President pro tem would
necessarily be good material or even be considered as material for the:
pmde .

' SanuoryJ ENNER, It likewise doesn't follow that the eléctors wouldn't
make the same mistake by picking somebody out of the blue, so to-

Senator HoLranp, They were selected by the people to do this job.

’
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Benator Jenxzr. They were selected under our system to elect cer-
tain mle as they were voted on in this election and if these people
are y z&at are they going to dot They weren’t elected to elect
an y e

é:gtor McManron. They would be under this bill. That is the
poin

t.

Senator Grern. They are up against the same difficulty if the candi-
date whose name appears on the ballot dies before the electors meet.

Senator JENNER. That is right.

Senator Horranp. It might follow if this bill were passed that peo-
ple with veg sound judgment, very sound general judgment, would be

as electors instead of its being a matter of honorary selection.

Senator McManroN. You have good people, don’t yout

Senator JenNER. Yes.

Senator GreeN. I think this bill takes care of certain contingencies.
but the one which we discussed the other day should take care of all
the contingencies, and that seems most desirable,

Senator Haypen. May I make this suggestion to you, Senator?
The Senate is entitled to have a Vice President to preside over it in
the event that the President dies and the Vice President becomes Presi-
dent. Why not have your proposal in operation and have the Presi-
dentisal electors elect a Vice President whenever a vacancy occurs?

Senator MoManon. 1 see no reason why that couldn’t be done.
Senator.

Senator Hayoen. Then there would always be a Vice President tc
take the place of the President in case of death or disability.

Senator McManroxN. That is a good suggestion,

Senator HoLiaxp. Senator Lodge’s suggestion was good. He sug
gumed that the Constitution be so changed as to have two Vice Presi

ents,

. Senator Hayven. But your plan would not require an amendmen
to the Constitution. -
.Senator McManon. No. .

Senator Havpxn. In the event the Vice President of the Unite
States should die in office or should become President, the electo:
would then be assembled within a comparatively short time to ele
another Vice President. In that way there would always be & Vi
President, If took that step, we would not have to wa
until an atomic bomb explodes. '

* Senator McMamon. I would be happy to incorporate that sugge
tion. I think it is an added attraction, if I might call it that.

Senator Hotranp. Just one statement in your remarks, Senatc
‘that T have a question about in my mind, and that is this: T unde
stood you to eay that in the event the electors made no choice, that t!
choice would then under the Constitution devolve upon the House

tives. :
i of courme, is the case with reference to the quadrennial electic
but I believe it would have to be so included in this statute—mi
Taveto be incladed in this statute to become applicable to this kin

- Benator McManmon. Don’t you think section 7 on page 4 would te
enreof thatt Iteays: - . i

. Nxoept as g:mm in this act, the electors, where required by section 4
- elect & Presidént and a Vice President, shall proceed in the manner provided
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the Constitution and by law for & regular quadrennial election of a’President
and & Vice President and all laws relating,

and so forth. .

Senator HoLLanp. Do you mean that you think the phrase “all law
relating” would incorﬁornte the constitutional provision applicable
to the House in this bill{ .

Senator McManon. That is the catoh-all phrase, but in the first
line—

Except as provided in this act, the electors, where required by section 4 to
elect a President and a Vice President, shall proceed in the manner provided by
the Constitution— '
the Constitution spells out specifically what happens in the event a
majority does not occur,

nator HoLranp. This is very specific so far as the functioning of
the electors is concerned, but I don’t see anything specific in there
with reference to the functioning the House, unless it is included
in that latter part.

Senator McManoN [reading]:

All 1aws relating to a regular quadrennial election.

I think it is included, but it might be added to make certain.

Senator Horranp. I think that mifht be looked into because cer-
tainly the Constitution as written does not spell out any further
function of the House than at the lar quadrennial election,

The CramMaN, If there is no further comment, Senator Fulbright
is here and we will proceed to hear him on his proposed bill.

Senator McManoN. Thank you, Mr. Chairman.

STATEMENT OF HON. J. WILLIAM FULBRIGHT, UNITED STATES
SENATOR FROM THE STATE OF ARKANSAS

Senator Fuisrigar. Mr. Chairman, I have hardly had a chance

‘ to look at my own notes, and I do not have a prepared statement.

You have seen the bill and it is not, I mi';ht. say, an original idea.
This bill is modeled after the original Succession Act of 1792. 1t
was approved March 1 by President Washington. Many of the men
who passed upon that act had participated in and were members of
the Constitutional Convention. s
. The principal &rovimon, of course, which I was interested in and am
interested in, is the provision for an election to supply & vacancy after
the death, disability, resignation, etc., of the Vice Bresident and of the
President. . That is what we are interested in, as I understand it—the
m%ter of sufcession thereafte;. @ .d for the call ;
. Very simp suggestion for that is to provide for the calling o
an election. 'Ph’:yperson who succeeds the President would be :\n‘ct&ﬁg
in the nature of a caretaker, following the death of the President
Vice President, under the law a8 it now is. That is, through the Sec-
retary of State, the Secretary of Treasury, Secretary of War, and so
on; but the significance of who becomes the acting President is not
particularly great because his only function is to act as President
pending the calling of an election and the election of a real President.
The 1dea that either the President pro tempore of the Senate or the
Speaker of the House should suoceeJ #8 President and really. succeed
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to the office of President has never appealed to me. It seems to me
that is not the proper approach. There was always much disagree-
ment about that when it was discussed in the consideration of this
original act.
ether or not they are officers within the meaning of the Consti-

tution--we have assumned that. There is still debate about it, whether
they would come strictly within the meaning.

ut there are many comglications that can arise from using such
officers as either of those. The thought that they are elective officers
a8 opposed to appointed officers doesn’t seem to be very significant
today because they certainly wouldn’t be elected to the office of the
President.

They were elected, certainly in the case of the Speaker of the Houso,
by a very small constituency and with no thought thut there was a
possibility of his acting as President or becoming President.

I have examined the various proposals. The others have been the
Supreme Court Justices. None of those seem to be appropriate. I
don’t think that the members of the Cabinet are properly men to act
as President indefinitely—that is, for the full term.

The vacancy, as was pointed out on the floor yesterday, often occurs
during the first year. Until we have an election, I think they are
properly what I would call the carétaker President. I think the only
way you can properly have a man really to discharge in the fullest
sense the office of President is where he is elected, either the President
or Vice. President, or in the case of their deaths, as President again.

The bill by Senator McMahon has iust come to my attention, It
utilizes the services of the existing electoral college to achieve the
Of course, if the vacancy occurs shortly after the

common pur
election of hig predecessor, I see no real objection, but if it occurs a.
long time after, there may be a,very considerable change in the settle-
ment of the people

In that case it wouldn’t be as safe a way as to follow the procedure in
my bill; that is, have a new election, which would reflect the attitude
and the.will of the people as of the time when the contingency arises.

Senator McManon. Could I interrupt you, Senator{

Senator Fursriour. Let me make one nore point. I may forget it.

This original bill, adopted in 1792, which carries the provision in
section 10 relating to elections very similar to the one in my bill, was.
examined by the Committee on the Judiciary of the Senate, I think in
1856, or 1858—and I have read that report. I didn’t bring it here, but
I can get it if the committee is interested.

That committee examined that act and gave their views as to its.
constitutionality, and so forth.

The Caamman. They also said in their judgment the Speaker of
the House and the President pro tempore were officers within the

_ meaning of the Constitution ¢
o Senator FuLaaiorr. Yes; and they also said, that the act was con-

. stitutional in providing for 'eléction%

. As I understand:iv, in the original discussions in the House about
- Whether or not it should be oné or the other the Hoyse wanted the
*. President pro tempore and the Speaker, and the Senate wanted the
.. Secretary of State, . There wad'a differenge in the political views of
(. thetwo bodies, -+~ i oL T R

/ 4
! i
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The real quarrel centered nround Thomas Jefferson—whether or not
it should be made possible for him to become President, as he was then
Secretary of State.

Senator Haypen., Were they printed committee reports?

Senator Fursriour. The one in 1856 is printed. I did have it in
my office.  You have seen that, I think.

The CirairMan. I read excerpts from it.

Senator FuLsriont. I have the report and I have the citation in my
office. It is a very interesting report by the Committee on the
Judiciary, but it is true that the choice, whether it be the President
pro tempore and the Speaker or the Cabinet officers, has varied
primarily, I think, because of tlre politics of the House and Senate as
to whéther they are in accord with the Executive,

Senator Haype~. I take it that your objection to the use of the
electoral college is purely a matter o¥ timing

Senator Fuwsriont. Yes. If the death occurred immediately or
soon after election, of course, it is all right. However, in view of the
shifting of opinion, it would be funny to have them called together 3
years after they were elected and under the circumstances now I think
it would be a very rash man who would say they reflect the opinion
of the country,

Senator Haypen. On the other hand,dhe farther away it was the less
time the newly elected Vice President or President would have to serve.

Senator FursrigaT. On that particular term, but under our system
it certainly ‘creates a very great advantage, and, I think, creates a
situation that is difficult to get away from in the next election if this
old electoral college is given the chance to elect.

I might add further that I don’t think the electoral college is a veliy
good instrumentality of glovernment. as it operates at t}‘)resent. t

rforms a function entirely different from that which the founding

athers intended.

Senator Greex. Wouldn’t this return it to its original purposet

Senator Fuusrianr. No; because of the development of parties.
They didn’t foresee the development of (})artiee. My view is'the parties
ought to be strengthened, improved, and not abolisged; and I don’t see
how you can get away from party government, '

Senator GrReeN. I am not taking a position for or against, but I
would like to ask what you think of the general proposition often
made that the important thing is not to have any change in policy for
the 4 years, that once in 4 years is often enough to have a fundamental
change in policy that usually occurs as a result of party government in
this country. . ,

Senator Fursrieut. I don’t think these modern conditions lend
themselves to any such rigidity. . I think it was all right during the
first 150 years of our history, but to say you can’t change a policy for
4 years is not sound. Conditions change too fast.

Senator McManoN. If you follow your idea to its ultimate end, it
. would man the strict adoption of the British parliamenatry system.

A President may not die—to follow your line of thought—but at any
ﬁxen time in his term he might have much less than a plurality of

18 people who would on that day elect him to office, and yet he goes
on under the Constitution until the end of his term.

90101478
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I don’t see the strength of your objection to the fact that if the
electors 8 years after they are chosen select one who would pursue
the basic policy of his predecessor—particularly, as Senator Hayden
points out, that brings him nearer to the election.

' Now, a8 to your objection that the man selected by the electoral
college would have a leg up to the nominution--he still has to be

ssed upon by the peoFle, and if under the bill sugﬁested by the Pres-
1dent, he, unfortunately, was to pass away and the Speaker of the

House was to succeed him, I daresay that he would have a leg up on

a nominhation.

Senator Fotsrient. I don’t approve of that, either.

Senator McManoxN. But the people would have a chance to pass
on it. :

Senator Fuwarionr. First let me say smnething about that great
bugaboo about the parliamentary system. I don’t consider my bill
introduces that, The essence of the parlinmentary system is election
of: the executive by the legislature. We still retain the election by
the people. All this idea that this is a British idea is not so.

That very thing was discussed in the Convention, and the Virginia
plan, which was one of the leudiugiglans. had that provision in it—
the election of the Executive by the Legislatuve.

As a matter of .fact, during the course of the Convention on three
difterent. occasions they decided that that was the way it should be,
but . finally they changed their minds and developed this electoral
system; but my bill will not introduce the parliamentary system.

Senator McManon. Of course, it wouldn’t; but I say the basic
philosophy behind it, which: I.am neither agreeing with nor disagree-
ing . with—I- am simply. pointing out that there are certain things
that there is no likelihood you are going to change our system. I
think the electoral college 18 one of them, as I said before while
explaining the bill; and I think another thing is the 4-year term for
the President. I do not see an t likelihood of change in those
basic concepts. Since there will be na basic change, I think we had
better formtilate our thinking to that fact.

I could make & good argument against the electoral system, however.

Senator HaypeN. It seems to me that the only thing necessary to
take cave of the election of a Vice President because if the Presigent

assed away there will be another man selected by the electoral col-

ege, as proposed by the Senator from Connecticut, ready to take his
© place. Then the electoral college will select another Vice President.

‘+  Senator Furerienr. Three or four years later? .

. Senator Haxoen. Yes; but all that is needed is to be sure that there

{  isa waiting Vice President to take the office. Congress does not have

.’ - to do anything more, . »

Senator Foramianr. You don’t think it is important that the people
. have anything to do with his selection—that it is just & matter of
. having sombodly“themi If that is true, why not-leave that out and

let it.go down the Cabinett: You have some man who can- function,
2> and if it makes. no difference whether he represents any particular

g, views or has any ability, that is all right. o

5 Senator Grern. Doesn’t it meet the objection the President made,

% that he is selecting his own suocessor? - ¢ .

”
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Senutor FuLsrieut. I don't see that there is much difference in
his making the selection and having it made by my old district in
the Ozark Mountuins consisting of 2§0,000 Peop]e.

Senator Green. It is the same point, isn’t it?

Senator FuLsmont. The point, Senator Hayden makes, if I under-
stand him, is, that it doesn’t make any difference who the successor is
s0 long as you have a man. He is not elected to be President and he
is not elected by any electors who have.been recently designated by the
people to choose & man.

The real men who name the President are the men at the convention.
Under our system, the electors are just a conduit. They have no func-
tion to play of any importance. After the election in November we
know who was clected before the electors even meet.

Senator HaypeN. Congress might provide by law that there shall
be party conventions to instruct the electors, -

Senator FoLsrianr, That is what really happens now, isn’t it?:

Senator Haype . To follow the modern practice, a national con-
vention of the party that had the majority of electors could meet and
mstruct them.

Senator Grekn. Do you think it would be a good thing to have cam-
paigns and elections 6 months after one or 6 months before another?

Senator Funsricirr. I don’t think it is a bad thing to have the pos-
sibility of elections because it keeps the people much more aware of
their Government. Under our present system there is a tendency to
get excited every 4 years and then forget about it.

Senator GrexN. They would never have a change to forget about it.’

Senator Fursricir, They shouldn’t have a chance to forget about

.it.  They ought to become familiar with the Government in view of

the difficulties that confront us. .

Senator Grren. The whole country is alwal's upset during a pre- °
election canlxzpaign and during the election itself.

Senator FuLsrient. I think. if they knew they would have them,
they would get used to them, they would not be in the nature of a
county fair, as elections are now. .

Senator Greex. Why not have a President and Vice President
chosen every year? Then they would keep in close touch with the
aople, and the people would be educated to all the measures before the

Jongress,

Senator Fursrieur. I don’t propose that we must have a definite
time. Whenever the circumstances and occasion indicates that it is
proper to have one, we ought to have one, and I think that the death
of the two people who were elected for these two officés is a proper
occasion. .

That is about all. I think the circumstances that we are under indi-
cate whether we need it. I wouldn't advocate one every year regard-

less,

Senator GrexN. If it was beneficial, why not? I thought you re-
gerded it as beneficial. A

Benator Futsricur., It might possibly be beneficial. I can’t think
of any reason why it should be set down as a rule. In this bill I am
going back to the faith of the founding fathers. .

Incidentally, there is a very excellent little statement that ¢oncerns
that., It is by the Library of Congress, and if you don’t have one, I

Y
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think it ought to be made a part of the record. It condenses the history
of this original act. :

Senator Green. It is already in the Congressional Record.

Senator Knowranp. I think it would be well to have it in the record.

Senator Ives. Yes; I believe it should be in the record.

Senator FurarigHT. It is & very conservative suggestion. It is
gom back to the way the founding fathers thought this ought to be

andled ; and as I said, there were a number, about 16 Members, that
had participated in the Convention in one way or another, and Wash-
ington approved it. So it has pretty good authority and was the Inw
until 1886,

Senator GreeN, Washington changed his mind, if I remember
correctly. '

Senator FuLerianT. I am not one to say nothing should be changed.
I merely mention that it isn’t anything too radical.

The CHamrMAN. Are there any further questionst Have you any-
thing further that you wish to add, Senator?

Senator FuLsrianTt. I might add further ubout these other bills. I
saw the one the Senator from Rhode Island suggested, Senator Green,
about a committee to study the entire question of succession. I cer-
tainly think that is a good idea. If this committee doesn’t feel that
it is necessary to pass any one of these bills, I think that it is of suf-
ficient importance to warrant a study by the committee.

There has been one other idea that I had thought of that there might
be made a distinction regarding the way this contingency came about
—that is, as between accidental vacancy and a vacancy which might
be cansed by voluntary ‘action on the }iart of the Executive.

. Idon’t want to go into that now. It is a thought I just wanted to
mention—that if this is taken and considered seriously and pursued,
I think that ought to be fuither considered.

The CrairMaN, I guess that is all the witnesses we have this
morning.

Senator Ives. Do you want that ‘document in the record, Mr.
Chairman?

The CuairMan, Yes.
- (The following is the document referred to by Senator Fulbright:)

Section 0 oF THE PRESIDENTIAL ELECTION AND SUCOESSION Avr' or 1792

On March 1, 1792, President Washington approved “An act relative to the
election of a’President and Vice President of the United States, and declaring
the officer who shall act as President in cnse of vacancies in the offices both
of President and Vice President.” Section 9 of this act provided :

“That in case of removal, death, resignation, or Inability, both of the Presi-
dent and Vice Presfdent of the United States, the President of the Senate
tempore, and in case there shall be no President of the Senate, then the 8 er
of the House of Representatives, for the time being shall act as President of
the,Un'i't‘ed States unti! the disabllity be removed or a President shall be
elected. :

Inasmuch as both the legislative and executive sessions of the Senate were
‘held behind closed doors until 1703, the arguments presented in the Senate
debates relative to Presidentinl succession are inaccessible; the Senate suf-
fered only an outline of {ts proceedings to be reported. The House of Repre-
pentatives, on the other hand, permitted its debates to be reported, but only
meagerly. A study of the A3 - of Congress reveals,. comiequently, little
e a—— . . “‘“‘;\,“’ ARSI Lo . ] K ‘
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mo;d tPan the mechanics by ‘which the Succession Act of 1702 was finally

When the Second Congress first convened, October 24, 1701, the legislators
found it imperative to devise quickly some method for the choice of electors for
the Presidential campaign of the ensuing year. On November 1, 1701, the
Senate appointed John Rutherfurd, Roger Sherman, and Aaron Burr to serve
on & committee “to report a bill determining the time of choosing the electors
of President and Vice President, and the day in which they shall give thelr
votes, and prescribing the mode of transmitting the votes to the seat of govern-
ment.”® The committee reported a bill on the 15th of November; on the 284
of that month the bill was recommitted and the committee instructed to insert a
clause in the bill providing for the administration of the Government in the
case of vacancies in the offices of President and Vice President. Five days later
the committee reported the hmendments, which were agreed to and read, and
the bill was ordered to a third reading. On the 30th of the month it was
read the third time and passed, with the ninth sectlon precisely the same,
save for punctuation, as it appeared in the act of March 1, 1792 As the Senate
debates were closed to the public at that timme, there is no record as to why
the subject of Presidential succession should have been coupled in the same
bill with the provisions relative to the cholce of electors.

The House received the bill on November 30, 1701; on the 1st of December
it was read the first thme, and on December 22 the House In Committee of
the Whole proceeded to consider 1t* Representative Alexander. White, of
Virginia, a Federaligt, moved that section 9 be struck out, on the grounds that
it was not germane to the manin purpose of the bill and that the Speaker
“was not a permanent officer, If he could be considered as one in any point
of view.” White was convinced that the Speaker “was no more an officer
of the Government than every other Member of the House.” Representative
Jonathan Sturges, of Counecticut, likewise a Federalist, supported White's
contention, adding that he did not believe that the framers of the Constitu-
tion endowed cither Speaker or President pro tempore with the status of officer
of the Government. Sturges nlso observed that inasmuch as the Speaker pos-
gessed the power to declde the amounts of compensation to bhe accorded the
President and Vice President, it would be “‘evidently improper” for the Speaker
ever to have the opportunity to assume the Presidency. Representative Theodore
SBedgwick, of Massachusetts, another Federalist, supported the section, asserting
that its passage was necessary immediately to settle the question of succes-
slon, and that the present Speaker and President pro tempore were as far re-
moved from Executive influence us any persons could possibly be. After the
expression of & few more pro and con arguments, none of which varled from
those already outlined, the question for striking out the section was negatived.®

Immediately after White's motion was defeated, Bturges moved, on Decem-
ber 22, that the words “‘the President of the Senate pro tempore, and the Speaker
of the House of Representatives” be struck out. Representative William B.
Giles, of Virginia, an anti-Federalist, supported the motion, declaring that the
Constitution contemplated the creation of sowe permnanent officer, and nelther
Speaker nor President pro tempore could b» considered even a temporary officer.
Mr. Sedgwick countered with the remark that it was impossible to determine
what constituted a permanent officer. He was also surprised to leara that
anyone doubted that the leaders of Congress were officers. Representative El-
bridge Gerry, anti-Federalist from Massachusetts, agreed with Bedgwick's view.

int, and read the clause from the Constitution which states that the House
Psoto choose its Speaker “and other officers.” Gerry hoped, nevertheless, that
the provision for the Speaker of the House be struck out, “in order teo avoild
blending the legislative and executive branches together.”'

Representative Jumes Hillhouse, a Federalist from Connecticut, stated that
the President pro tempore, rather than any officer appointed by the Executive,
should be made eligible to sacceed to the highest office. - Otherwine, a favorite of

$ Frederic A. and P, Otman ni. Introduction to American Government (New York
and Mndon,‘}_lgg, . 816; Robert Luce, tive Procedure (Boaton and Netr York, -
;0%), D, 2‘ 244 Kluul- of Congrees, vol. 24 Cong., 1st-24 aces. (Washington, 1849},
¢ Annals of Con 1 8, 34 . 19t-34 " T e
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the President, and not the choice of the people, might become President, 8uch
an eventuality would violate “the first principle of a full elective Government,
The Senate are appointed by the people, or their Representatives, and hence
¢ * ¢ filing the vacancy would devolve with the greatest propriety on that
body.” Hillhouse apparently had reference to proposals—which were not re-
med in the sketchy debates—that Cabinet officers replace the Speaker and the

ident pro tempore as Presidential eligibles. Representative Hugh Willlam-
80D, .8 F‘e&emust trom North Carolina, disagreed with Hlillbouse, and favored
Sturges’s motion to strike out the Speaker and the President pro tempore. He
observed that the broad construction of the word “officer,” as advocated by the
proponents of section nine, would make it possible for any person in the Natlon,
whether Government employee or not, to fill Kxecutive vacancies.*

On January 2, 1792, the Committee of the Whole negatived the motion to strike
out the congressionul leaders, Amendments having been made to the prior clauses
of the bill, the entire bil}, aloug with the amendments, was reported to the House.
Mr. Williamson then renewed the Sturges motion, which was linmediately divided.
On the motion to strike out “the Presldent of the Senate pro tempore,” the vote
was yeas 24, nays 27." Amoug those supporting the motion were four Mewmbers
who had been delegutes to the Constitutionul Convention: Abrabham Baldwin,
Thomas Fitzsimons, Hugh Willlamson, and James Madison. 'The nays included
the name of but one Member—Nicholas Gilman—who had served in the great
Conventlon.* The qyestion then being put on striking out the words “and in
case there shall be no President of the Senate, then the Speaker of the House of
Representatives for the time belng,” the vote was yeas 26, nays 25. The bill
thereupon was tabled. !

On January 6 the bill was recommitted to a committee of the whole House,"
where, upon its reconsideration on February 8, the ninth section was struck out.
A motion was then made to fill the blank with a provision by which the “senior
Assoclate Judge” [Justice] would succeed to the Presidency In the event of Ex-
ecutive vacancies. An amendment to this proposition guickly followed, to the
effect that the S8ecretary of State, rather than any member of the judiciary, should
succeed. After a short debate, the details of which were not reported, the Com-
mittee rose without taking the question . The next day the House again resolved
itself into a committee of the whole House and voted, 82 to 22, to substitute the
Secretary of State for the congressional leaders as an eligible for the Presidency.
'lmns t.lmo” Nicholag Gilman sided with his old Constitutional Convention col-
eagues.

On the 14th of February 1792, the House, again resolved into a Committee of
the Whole, resumed consideration of the bill, but did not even allude, according
to the Annals, to the question of succession. The next day the bill, incorporating
the provislon for the succession of the Secretary of State, was read the third
time and passed.® Several days later the bill, with various amendments, was
returned to the Senate. To all of the propused changes, save that pertaining to
‘the ninth section, the Senate agreed, Determined to make the President pro
tempor: of the Senate and the 8peaker of the House the only eligibles for Presi-
dential succession in the event of slinultaneous vacancies in the two highest ex-
.ecutive offices, the Senate, on February 21, sent the bill back to the House. The
‘same day that body, by a vote of 81 yeas to 24 nays, receded from its objectional
amendmnent.” ‘

. Whereas the debates do not disclose the motives for the Senate's rejection of
the House succeesion amendment, Ap extract froimn the writings of Fisher Ames
does. The cholerie Mr, Ames, a Federalist Representative from Massachusetts
in the Second Congress, confessad in a letter to Thomas Dwight, dated February
‘28, 1792, that his Federalist brethren in the SBenate had blocked the House amend-
ment fmerely because they feared that Thomas Jefferson, Secretary of State, and
the principal object of Federalist jealousy, might possibly siip into the White
House by virtue of the indirect route provided by the amendment. Ames glee-
. fully informed his friend that: “The Secretary of State is struck out of the bill
for the future Presidency, in case of the two first offices becoming vacant. His
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friends seemed to think it important to hold him up as King of the Romans, The
firmness of the Senate kept him out.” ®

Among those who voted for complying with the Beunate's demand were two
Members who had participated in the Constitutional Convention: Mr. Jonathan
Dayton, who had previously refrained from voting upon the succession bill, and
Mr. Thomas Fitzsimons, who had hitherto voted with Baldwin, Williamson, and
;La:ldlsoa‘. The last three, along with Gllman, voted against the surrender to the

ate,

The uct became law on March 1, 1702. It Is interesting to note that the re-
visers of the statutes, in embodying the act of 1792 in thelr compilation, refer to
the presiding officer of the Senate as merely the “President of the Senate"—
omitting the words “pro tempore.” "' The omission obscured the meaning of the
law. As the Vice President is designated by the Constitution “President of the
Senate,” and as it is only in his absence or when he assumes the Presidency of the
United States that the Senate is empowered by the Constitution to elect a Presi-
dent pro tempore for itself, the law, when referring to the latter, should have
employed the full Constitutional designation. If the revisers had been interested
only in brevity, one wonders why the words “for the time belug,” which followed
“the Speaker of the House of Representatives,” were retalned.

That section nlne of the Succession Act of 1792, or its pecullar interpretation
in the Revised Statutes, remained valid for nearly a century may be attributed
more to the fact that no occasion calling for the actuation of its provisions
ever arose than to any lack of criticism of the section. Doubts as to its con-
stitutionality, propriety, and efficacy were sounded from the first—in and out
of Congress. James Madison, who had voted against the section in the House
debates, revealed his views more succinctly in a letter to Edmund Pendleton,
dated February 21, 1792. Madison asserted that “the bill certainly errs,” and
listed four objections to it:

“1. It may be questioned whether these are officers [President pro tempore
and Spenker) in the Coustitutional sense, 2. If officers, whether both could be
introduced. 3. As they are created by the Constitution, they would probably
have been there designated If contemplated for such a service, instead of being
left to the Legislative selection. 4. Either they will retain thelr Legisiative
stations, and then fncompatible functions will be blended ; or the incompatibili
will supersede those stations, and then those being the substratum of the ad-
ventitious functions, these must fail also. The Constitution says, Congress may
declare what officers, ete., which seems to make it not an appointment or a
translation, but an annexation of one office or trust to another office * ¢ *¢"»*

It was not until 1856 that the question of revising the act of 17902 was seriously
considered, In that year the Senate Cowmmittee on the Judiciary reported that
the act was eutirely constitutional, including the provision for a special election,
but pointed out that it was possible for neither congressional officer to be eligible
for the Presidency, as each might lack the age and citizenship qualifications.
The committee recommended, therefore, that in cases. where both these officers
were Ineligible, the Chief Justice, provided he had not participated in any trial
of the President, should succeed. Should this officer prove unqualified, the
various Justices of the Supreme Court, according to the dates of their com-
missions, would be next in line for the Nation’s highest honor. Nothing came
of the committee’s recommendations.” .

- For the next quarter-century the act of 1702 remained unchallenged. In
1881 the fight for revision was resumed, but it was not until after § years of
heated debate that section 9 (or 146) was invalidated. On January 19, 1888,
a new Presidential Succession Act was approved, whereby Cabinet office
beginning with the Secretary of State, were designated Presidential successors.
Arguments similar to those advanced by the proponents of the long-awaited
::lnen?;ntzm have been summarized by two prominent American political

ent! : ’ .

“Under it [the act of 1792], the presidency would devolve upon a person
who had been sent to the National Capital to be not an executive but a legislator,
It ight aiso bring the Government under the direction of a CQhief Execuiive
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belonging to & different party from that to which the President and Vice President
d belonged. 8till more serious, if both the President and Vice President

ha
shonld die daring the intexval between the expiration of one Congress aud the
meeting of the next, there wight be no president of the Senate, and. there certainly
wounld be po Speaker of the House.” ™

Senator Howtanp.- What we are all concerned about seems to be
two things. First, under the amendment of section 1 of the Succession
Act to provide for an orderly succession that would be as fully repre-
sentative as possible, and if not regnrded as representative, then for
machinery through which in an orderly way a representative Presi-
dent or Vice President, or both, could be chosen to fill the vacancy.

The second thing that comes up in connection with the discussion
of Senator McMahon’s proposed resolution is the matter of having
flexibility under which we could have immediate action and succession
in the event that everybody that was named under section 1 as now
constituted or as amended should through modern catastrophe, which
at least is possible, be wiped out by one common calamity.

. He suggested one course of action and others have been suggested.
I wonder if anybody has thought of the matter of referring the choice
in the event of any sudden catastrophe of that kind to a new college
or agency, which we might refer to as the College of the Governors.

The governors are selected by the people of the various States and
have been recently selected. They certainly can speak with some au-
thority in regard to the point of view of the people whom they do

represent.
t would be a small group and would be a flexible groui). They are
used to working together through the Governors’ Conference, and
they know each other. In the event of a real catastrophe or calamity—
considering only that aspect of the thing now—I just wanted to throw
out the su 1on that we might possibly consider availing ourselves

of the services of the governors in the event of that.

The CuammmMaN. A college of governors?

Senator HoLLanp. Something of that sort because it gives flexibility,
speed of action, and pretty close tie-in with the peog e because they
have, of course, been selected recently, each of them, by the people of
their respective States. .

If you wanted to make it a little more thoroughly representative,
lv,;ou might include with the governors the presiding officers of the two

: ouses of the legislature—or the one house in the case of one State—
v, tosit with them.
W Certainly in that way you would get a highly representative opinion
.. speaking for the people of each of the 48 States. I have no amend-
. ment to suggest. -I am just mentioning that. -

. Senator FursmigrT. As opposed to the electoral college, I think they
% would be.more regresentatnve. The electors in my State—I don’t

%' kmow about the others—their election is & very perfupctory matter.
.- Senator HorLaxp, You would have that advantage, and then you
would alsa have the advantage of speed of action, flexibility, small size
 of group, and the‘nblhtz’of the group to work together because they
‘t-are finding it necessary to wark her very closely. ’ '
“ . Senator KNowrLann. Would you have any objection—just thinking
7iont loud on this thing—te have the governors cast votes commensurate

.With their vote in the electoral collegel =
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Senator HoLranp. No; I think you want to preserve the weight of
the various States as it is in the electoral college. That could be done.

Senator McManoN. The only objection I can think of—right off-
hand it sounds plausible and I don’t say it is a valid objection—in that
event you are likely to have a change in the basic policy within the
4-year period. That may be a good thing. It might be a thing we
would want to do. I am not arguing the pros and cons of it, but that
could come about where it would not come about with the electors.

Senator HorLranp. From my somewhat recent experience with the
governors as a group, watching them work, I found them exceedingly
nonpartisan. e have a custom, for instance—or had a custom—in
successive years of having a chairman from one party and then from
the other party, regardless of how the balance may be among the
States as to the number of governors.

Senator Green. Do you think they would be nonpartisan when it
came to the selection of a President?

Senator HorLanp. Noj; but I think they would be highly patriotic
and not be partisan to the point of selecting anybody who would be
inferior.

Senator McMano~. My idea goes to the philosophical concept of
keeping basic policy for 4 years. I was interested In your statement
about the nonpartisanship of the body, which Senator Green questions,
as to whether it would go so far if the majority of them were Demo-
crats that they would pick a Republican as the President.

I am'reminded of the Tilden-Hayes contest when they went to the
Supreme Court and they had two and two and let four of them choose
the fifth, and they chose the fifth, and we all know what happened.

Senator HorLranp. I just called attention to the fact that this
machinery, as set up, would be functioning -only in time of terrible
national disaster, and I can’t think of any group that would be more
calculated either to act with good judgment or to act with sound
patriotism than that group.

Senator KNowrLaND. It would be easier to get them together to func-

tion than the electors.
Senator GrEewn. Is your proposal supplementary to the present

+lawi

Senator HoLLanp. My suggestion would be.
Senutor Green. Otherwise, it would be in time of national

calamity.

Senator HoLranp. My suggestion would be to make it applicable
only to cover the case where all the persons designated in the line of
succession were removed quickly by a common disaster. That was the
thmf; we were speaking about; particularly when we considered your
resolution.

Senator Haypen. It seems to be a just criticism that the Speaker
of the House and President pro tempore of the Senate do not occupy

. executive positions. They are not necessarily qualified to be an execu-
tive. Your ﬁlan has the merit that men who have been exercisin

executive authority would be called upon to select a Chief Executive o

the United States. _
Senator Horranp. I would bet they would select a good man and
they would be functioning only in such a condition as we have been

[} 4 ) CS
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play a very small part and whoever came out would have the backing
of all 48 men, .

Senator Gremn. But it doesn't meet the occasion which brought
about all these various bills and that was the President’s letter where
he wished to have removed the necessity of a President choosing his
own successor. It has nothing to do with that.

Senator HorLanp. It has nothing to do with the amendment of the
Succession Act, section 1 of the Succession Act, at all, and I suggest it
only to be used in the event of removal summarily of everyone in the
line of succession.

The CHAIRMAN. One of the members of the qress has requested me
to ask if under the college of governors it would be the plan to give
Georgia two votes.

Senator Howranp. I will bet that the other 47 would come out with
as sound a solution of that as anybody has offered as yet.

The CramaMAN, Is there anything furthert

If there is no objection, we will meet at 10:30 tomorrow morning.

(Whereupon, at 11: 40 a. m. the committee adjourned until 10: 30

a. m., Wednesday, March 12, 1047,)
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WEDNESDAY, MARCH 12, 1047

UNiTED STATES SENATE,
CoMMITTEE ON RULES AND ADMINISTRATION,
Washington, D. C.

‘The committee met, pursuant to recess, at 10:30 a. m., in room
104-B, Senate Office Building, Senator C. Wayland Brooks (chair-
man) presiding.

Present: Senators Brooks (chairman), Wherry, Hickenlooper,
Knowland, Lodge, Jenner, Bricker, Hayden, Green, and Holland.

The CHAIRMAN. The committee will come to order.

Senator Wherry, will you tell us what you have to say about your
proposed bill?

STATEMENT OF HOR. KENNETH S. WHERRY, UNITED STATES
SENATOR FROM THE STATE OF NEBRASKA

Senator WHERRY. Mr. Chairman, T am not sure just what the me-
chanics should be here. I have a right, I understand, to modify my
bill or amend the bill that I have introduced, prior to its consideration.
At any rate, if it takes a motion I would like to move to substitute,
as my own amendment, S. 564 entitled “Committee Print” in paren-
theses, which bill is in italics. This is to be substituted for the orig-
inal S. 564 bill before the committee for consideration. If the com-
mittee desires to accept it as a committee amendment, I have no
objection.

would like to also ask you to take up the committee print and turn
to page 2; and on line 10, after the words “shall continue to act,” strike
out “unti] & President shall be elected in the manner prescribed by
law, and”. That is unnecessary and was supposed to have been de-
leted when they made the committee print. »

Another word should be corrected, and that is on page 4, line 4,
where it says “During the period that any individual serves”. The
word “serves” should be changed to “acts”. I use the word “acts” all
the rest of the way, but somehow that got in there. .

The Cramua, Without objection, we will consider your substitute.

Senator Looae. Maty I ask what the difference is between the twof

Senator Waezry. 1 will explain that to you in my statement. :

Senator Hayoen. Why not have the substitute printed in the record,
and then we will have it before us.

Senator Wazary. Is there any question about that?

The Cramuan. No. It may be printed in the record at this point.

®»
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(8. 564 (committee print) is as follows:)
[Committee print, March 13, 1947)
(8. 584, 80th Cong., 1st sess.]

A BILI: To provide for the performance of the duties oi the office of President in case of
the removal, resiguation, or inability both of the Prealdent and Vice President

Be it enacted by the Benate and House of Representatives of the United States
of America in Congress assembied, That (a) (1) if, by reason of death, resigna-
tion, removal from office, inabllity, or fallure to qualify, there is neither a Presi-
dent nor Vice President to discharge the powers and duties of the office of Presi-
dent, then the Speaker of the House of Representatives shall, upon his resigna-
tion as Speaker and as Representative in Congress, act as President.

(2) The same rule shall apply in the case of the death, resignation, removal
from office, or fnability of an individual acting as President under this subsection.

(b) If, at the time when under subsection (a) a Speaker is to begin the dis-
charge of the powers and dutles of the office of President, Ahere is no Speaker,
or the Speaker fails to qualify as Acting President, then the President pro
tempore of the Senate shall, upon his resignation as President pro tempore and
a8 Senator, act as President.

(c) An individual acting as President under subsection (a) or subasection (b)
shall mul:tlnno to act until the expiration of the then current Presidential term,
except that— .

&)‘.‘) if his discharge of the powers and dutfes of the office is founded in whole
ot in part on the failure of both the President-elect and the Vice-Presldent-elect
to qualify, then he shall act only until a President or Vice President qualifies;

and .

(8) 1f his discharge of the powers and duties of the office {8 founded in whole
or in part on the inability of the President or Vice President, then he shall act
only until the removal of the disability of one of such individuals.

{d) (1) If, by reason of death, resignation, removal from office, inability, or
failure to qualify, there is no President pro tempore to act as President under
subsection (b), then the officer of the United States who is highest on the fol-
lowing list, and who is not under disability to discharge the powers and dutles
of the office of President shall act as President : Secretary of State, Secretary of
the Treasury, Secretary of War, Attorney General, Postmaster General, Secre-
tary of the Navy, -Secretary of the Interfor, Secretary of Agriculture, Secretary
of Commerce, Secretary of Labor. )

(2) An individual acting as President under this subsection shall continue so
to do until the expiration of the then current Presidential term, but not after
a qualified and prior-entitled individual is able to act, except that the removal
of the disabllity of an Individual higher on the list contalned in paragraph (1)
ot the ablility to qualify on the part of an individual higher on such list shall not
terminate his service. :

(8) The taking of the oath of office by an individual specified in the list in
paragraph (1) shall be held to constitute his resignation from the office by virtue
of the holding of which he gualifies to act as President.

(e) Subsection (a), (b), and (d) shall apply only to such officers as are eligible
to the office of President under the Constitution. Bubsection (d) shall apply
only to officers appointed, by and with the advice and consent of the Senate,
prior to the time of the death, resignation, removal from office, inability, or fail-
ure to qualify, of the President pro tempore, and only to officers not under fm-

chment by the House of Rrepresentatives at the time the powers and duties

the office of President devolve upon them.
(£)" During the period that any individual acts as President under this Act,

his compensation shall be at the rate then provided by law in the case of the

t
g) Sectlons1and 2 of the Act éntitled “An Act to provide for the performance
of the duties of the office of President in case of the removal, death, resignation,
or inability both of the President and Viee President”, approved January 16, 1888

(24 Stat. 1; U. 8. G, 1040 edition, title 8, secs. 21 and 22), are ;?enled. .
Amsend the title so as to read: “A bill to provide for the performance of the

duties of the oftice of President in case of the removal, resiguation, death, or
inability both of the President and Vice President.”
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case of the removal, death, resignation, inability, or failure to qualify
both of the President and Vice President,

In such event, the bill provides that the Speaker of the House of
Representatives shall, upon his resignation as Speaker and Repre-
sentative in Congress, act as President until the disability be removed
or a President or Vice President qualifies.

If there is no Speaker or the S{)eaker fails to qualify as acting
President, the bill Provides ‘that the President pro tempore of the
Senate shall, upon his resignation as President pro tempore and as
Senator, discharge the powers and duties of the Office of President
until the expiration of the then current Presidential term.

If, by reason of death, resignation, removal from office, inability,
or failure to qualify, there is no President pro tempore to discharge the
powers and duties of the Office of President, then the bill provides that
the Secretary of State, Secretaay of the Treasury, Secretary of War,
Attorney General, Postmaster General, Secretary of the Navy, Secre-
tary of the Interior, Secretary of Agriculture, Secretary of Com-
merce, or the Secretary of Labor, in the order named, shall discharge
the powers and duties of the Office of President.

The bill provides that the taking of the oath of Office by any of the
Secretaries designated, shall constitute his resignation from office.

The oriﬁinal bill introduced by me—I am speaking about the
original bill, 8. 564—is identical with the bill that passed the House in
the Seventy-ninth Congress, not the bill that was introduced by Con-
gressman Sumners but the bill that passed the House. -

The committee print that I have asked to substitute for S, 564 makes
the following changes:

It reinstates the provision originally in the Sumners bill requiring
the Spealer, before accegltin office as President, to resign as Speaker
and Representative in the House. The bill that passed the House
took_(éut that provision and left him the Speaker as well as the acting

ent.

I do this to complss; with the Constitutional provision that no Mem-
ber of the House or Senate shall hold any other Federal office.

The commitee print also changes the bill so that once a Speaker
qualifies or a President pro tempore qualifies, he can only be displaced
by a President or Vice President.

Senator GreeN. Would you prefer not to be interrupted {

Senator Waerry. No, that is all right.

Senator Green. What do you mean by “qualify”; taking the oath
of office voluntarily?

Senator WHeRRY. The qualifications run not only to the provisions
of the Constitution as originally adopted but also include the provi-
sion that is in the twentieth amendment.

The twentieth amendment brings up the word “qualify.” Failure
to qualify is one of the things that is provided in the twentieth amend-
ment which was not in the original Constitution and thus not con-
gsidered in connection with the Act of 1792.

Benator Green. Then you would want to include all the other quali-
fications for being & President or being elected & President?

Senator Wuerry. If there is any reason in the world why a Speaker
does not qualify, then the succession would go to the next Speaker if
he had been elected; and if he failed to qualify, then it would go to
the President pro tempore. S :

s
RN
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Senator Green. Is that set out in the billt

Senator Wuerry, Yes. Now you have to do that——

Senator GreeN. But in the meantime he would have resigned both
as Speaker and as Represenative! . :

Senator WHERRY. t is the chance he has to take, because you
can’t have a man holdi}l? two offices, that is, be President and Speaker.

Senator Howraxp. He wouldn’t resign, of course, if he wasn't the
requisite age or if he hadn’t been born in the United States.

ator WHeRRY. There might be some men that might not want to
resigm, but if he fails to qualify, it would go to the President pro
tempore. And my bill provides that once the Speaker takes over, he
cannot-be supplanted by anyone except the President and the Vice
President; and once the President pro tempore takes over, he cannot
be supplanted by anyone except the President and the Vice President,

Senator GreeN. Then the contest would be thrown into the House.

Senator Wrrrry. No, there wouldn’t be any contest,

Senator Green. You say if a Speaker did not qualify, then the next
person appointed Speaker in his place—— :

Senator Wierry. For example, a Con man might be elected,
and there might be some question ag to whether or not he qualifies—
there are many reasons why he might not. In the meantime, if they
heve elected another Speaker, he would be in the line of succession in
the event a President should die; and if he fails to qualify, then it
goes te the President pro tempore. ' For that reason the bill accom-
plishes what I want to do, and that is to make the Speaker always
the man that is to be the Acting President. - ' -

Senator GreeN. I understand the pur but is it accomplished ¢
Pecause & man as Speaker might resign, and then find he was incapable
of l:akmagt: the office of Pregident, somebody might dig up something
m his p T N T T o v '

" Senator WaerrY.: Then he had better not resiFn. 1f he does resi

to take up the office of President and cannot qua lg, and subsequently

s new Speaker is elected and he can ascend to the idency, he steps

in and the other man is out. . oo g ‘
- Senator GrxEN, . Su the Speaker doeen’t want to be President !
- Sengtor Wamzy. Then he does not qualify and it goes to the next:

er. . :
Senator Gemen. Does he have to resign as Speakert
Senator Waemay. Certainly not. .
* Senator GxxxN. Then there would not be any next Speaker
. Senator Wazrry. I didn’t get your question. :
Senator GuxxN. Suppose ‘President died, President Truman
died, and the Speaker did not want to be President. '
- Senator Wazzey, Then it would go to the President pro tempore.
Senstor Looea. On that point——w ‘ '
Senator Wamazy. I think if you will let me continue with this
mant, you .are bringing up exactly what we are going to talk
al : '

" Senator Lovax. My question relates exactly to the point Senator
m?;ﬂghtup,mdmhwhﬁmeipmm and this relates
You o‘ s case in which the Speaker Tesigned.as Speaker in

 onder to becorne Presiderit, and then could not . Can you give
,-an illustration, & spocific illustration® - T o

i
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Senator Waxray. That isn’t necessary. I can give you some, and
will in these remarks, but the Xoint is that to keep the Speaker d’wayn
the first choice to become the Acting President—we want to give him
the opportunity. .

Now the provision in this bill provides that if the occasion demands
and we need a Speaker for an Acting President, he shall resign. Now
you have to do that first. The reason I have already given, that is,
1 order to get over the constitutional hurdle that he can’t hold two
offices. - If he resigns and for any reason does not qualify—he might
resign and not know, for example, that he was not born in the United
States or that he is not of the qualified age, he could hold the office
of a Congressman, but he could not be a President.

Senator Loboe. That is the point, It seems to me he would always
know, would he not?

- Senator Waxrry. Then he would not resign.

Senator Longe. He would certainly know 1f he was born abroad.

Senator Waerry. If he knows he is not qualified, he wouldn’t re-
gegn. In that case it will go to the President pro tempore of the

nate.

Senator Lopge. I am trying to imagine a case in which he resigned,
not knowing that he would not qualn%{. .

Senator WraERrY. I don’t imagine he would resign if he did not
know that he would qualit(z; but 1f he does resign and cannot qualify,
then it would pass on to the President pro tempore. I can't imagine
a case, myself. : -

Senator Lopae. Then he would be out of luck.

Senator WHerry. I don’t think he would ever do it. You are rais-_
ing s remote case. But if he did do such a thing, the provision for
succeesion is here. ’ '

Senator Looae. Isee. Thank you. o
Senator Waerry. You are welcome; and I would be glad to have °*

t.}?y questions, I didn’t mean that I wouldn't, but the statement covers

ese

This bill amends the act of 1886 so as to bring the line of succession -
first to the Speaker of the House, where I think it belongs .

The reason for this is.obvious in that the Speaker of the House
is elected as a Member of the House every 2 {ears from his district,
and in turn elected by the House of Representatives as Sfeaker. Thus,
next to the President and Vice President he is closer, I think, to the

people than any other elected officer.
And it should be pointed out that in the event of the death of the

S , who is acting as President, a succeeding Speaker, if he qual-
1.%’ continues to succeed as Actmﬂ' President of the United qu
so that wherever ible you will always have the officer who is
closest to the people acting as President. I have stated before, the
xaku; is cloger than any other elected officer called upon to discha
duties as Acti dent. Onlgwhomﬂnmianospuhror

Speaker fails to lgru:ify does the bill provide for the extension of
succession to the President pro tempore of the Senate.

But, once the President pro tempore qualifies—and this is & change
%_ g’hgmmobmme&ﬁ;idg’pmm u;iu%tm pltsted

3 a gdm @ is only su a President or Vice ident-
3y of the United States. PP R o
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Now the reason for that is obvious, because if a Speaker fails to
qualify and it becames the opportunity for the President pro tempore
to succeed as Acting President, we require him to resign as not only

" President pro tempore but as a Senator, and he ought to have the

protection, st least, if he does that and qualifies as Acting President,
that a Speaker doesn’t supplant him during the unexpired term for
which he serves as President of the United States.

Senator GreeN. Are you assuming in this bill that the Speaker of

, the House and the President pro tempore of the Senate are officers

within the meaning of the Constitution?

Senator Wazzry, Not only do X assume that, but I make them
officers in this bill,

Senator Green. Well, if they are not now, under the Constitution,
how could you make them officers by this billt

Senator WHEeRrrY. I think they are officers, but I also make them

. officers in this bill,

+ 8 report to the Senite full committee, and also to the

Senator Green. How could you if they are not already under the
Constitution ¢
Senator Wrxerey. That is my interpretation of it. That has heen
argued since 1793,
ator GreeN. I understand the firet point, you mith think they
were; but how could you make them officers by this bill
Senator WHzrRY. By naming them as the officers who succeed. We
designate that this is the way it shall be when we pass the bill,
Senator GreeN. My point is—— : :
Senator WHERRY. f s:n’t make them officers in the sense of the con-
stitutiona] definition, because I can’t legislate what is required in the
Constitution. I will say, Senator Green, that in 1856—1 don’t believe
T mention that in this statement—the Benate Judiciary Committee
went over the complete history of this; and they brou%l;;gu!t finding,
ate, that they
o%t that the Members of the House and the Senate were constitutional

cers.
~ Senator Grexn. I am familiar with that, ) .

Senator Wazrry. Secondly, we have some cases in point that I think
substantiate that. ‘ , . )

I will also say for the benefit of Senator Fulbright’s resolution that
they also comisemdthat » special resolution would be held constitu-
tiona) in the event you wanted to go that way. I don’t think there is
a hurdle there, but I do think there is a hurdls in a President pro
tempore or & épuker.holdmg the office of Speaker or President pro
tempore and also ?ctmg President at the same time, I think that
i8 not canstitutionsl, : ‘ o

Senator Gaeen. Would you mind ele-mmg why you think you
could change the Congtitytion by this bill, and make the Speaker and
the President pro tempore officerat ) : .

. Benator Wazanx. I don't think you are changing the Constitution

- hy this bill. -
b’Semtoeru.Thtia ing they are officers under this bill;
but assuming the contrary, oumz.thiswouldm;kothunoﬁceg&',
: Senstor Wiy, The fmyyouun amend the Conatitution is
to amend the 0. . [ kmow thef, and o do you. . -,

’,

. Senator Grenx. . R

I
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Senator Wienny. But after approximately a hundred years of con-
gressional interpretation, a very competent Senate Judiciary Com-
mittee brought In the report in they felt we were officers. I could
ask you why we are not officers, and you couldn’t answer the question
for many reasons. I think there are just as many reasons to say we
are officers as that we are not,

Senator GreeN. But my point is, how could you change it either
wegeby this bill? A

nator Wiuerry. The onli way you can change the Constitution is
by the provisions by which the Constitution can be changed.

Senator GrerN. But not by this bill.

Senator Waeary. You have your own opinion of that.

All the research in the world would not help you out on that.

Senator GreeN. No; the Supreme Court has not decided it.

Senator Waeary. The Supreme Court in the case of Lamarv. U. 8.,
which I later intend to cite, covers it.

May I proceed? o :

The CHAIRMAN. Yes,

Senator WHEerrY. Recently there has been a revival of interest in
legislation relating to the Presidential succession. This interest was
brought to a focal point by the message of the President to the Con-
gress on June 19, 1945, which reads as follows:

To the Congreas of the United States:

1 think that this is an appropriate tiine for the Congress to reexaiine the
question of the Presidential succession,

The question is of great importance now because there will be no elected Vice
President for almost 4 years.

The existing statute governing the succession to the office of President was
epacted In 1886, Under it, in the event of the death of the elected President and
Vice President, members of the Cabinet successively fill the office.

Each of these Cabinet members is appointed by the President, with the advice
and consent of the Senate. In effect, therefore, by reason of the tragic death
of the late President, it now lles within my power to nominate the person who
would be my immediate successor in the event of oy own death or fnabllity

to act.
1 do not believe that in a democracy this power should rest with the Chief

Executive.

Insofar as possible, the office of the President should be filled by an elective
officer. There is no officer in our system of Government, besides the President
and Vice President, who has been elected by all the voters of the country.

The Speaker of the House of Representatives, who is elected in his own district,
18 also elected to be the presiding officer of the House by a vote of all the Repre-
sentatives of all the people of the country. As a result, I belleve that the
Bpeaker is the official in the Federal Government whose selection, next to that of

" the President and Vice President, can be most accurately sald to stem from the

people themselves. ,
nder the law of 1792, the President pro tempore of the SBenate followed the

Vice President in the order of succession. .

In this bill we reverse them, but the theory, the principle is th
same. .

The President pro tempore is elected as & Senator by his Btate and then as
Presiding Officer by the Semate. But the Membess of the Senate are not
closely tied in by the elective process to the le as are the Members of
House of Representatives. A completely new House 18 elected every 2 years,
always at the-same time a8 the President and Vice President. Usually it is
agreement politically with the Chief Executive. mg one-third of the Sena

Bscige
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therefore, have & majority hostlle to the policles of the Presldent and might
concelvably fill the Presidential office with one not in sympathy with the wiil of
the majority of the people,

Bome of the events in the impeachment proceedings of Presldent Johnson
suggested the possibility of a hostile Congress in the future seeking to oust u
Vice President who had become President, in order to have the President pro

- tempore of the Benate become the President. This was one of the considerations,

among several others, which led to the change in 1888

No matter who succeeds to the Presidency after the death of the elected
President and Vice President, it is my opinion he should not serve any longer
than until the next congressional election or until a special election called for
the purpose of electing a new President and Vice President. This perlod the
Congress should fix. The Individuals elected at such general or special election
should then serve only to flll the unexpired term of the deceased President and
Vice President. In this way there would be no interference with the normal
4-year {nterval of general national elections,

I want to make it clear that the Preaident'in his message stated
that if the Congress cares to, they .can provide a special election.
This bill that I present does not provide for a special election.

I recommend, therefore, that the Congress eunct legislation placing the
8peaker of the House of Representatives first In order of succession in case
of the removal, death, resignation, or inability to act of tho Presldent and
Vice President. Of course, the Speaker should resign as a Represeutative in
the Congress ag well as Speaker of the House before he assumes the office of

President. '

I want to point out again that in the bill that pussed the House
similar to the one 1 introduced, that provision was taken‘out; and
when I introduced the bill I wasn't careful enuuqh to examine it,
I took the original bill which was introduced which made that pro-

. vigion, and that is why I want to correct it.

If there is no qualified Speaker, or if the Speaker fails to quallfy, then I
recommend that the succession to the President pro tempore of the Senate,
who should hold office until a duly gualified Speaker is elected.

And therv I change it n%ain, I say if the President pro temnpore
once qualifies, then he should continue through the unexpired term,
even though a ogruker might qualify after the President pro tempore
has taken the office. _

If there be neither Speaker nor President pro tempore qualified to succeed
‘on the creation of the vacancy, then the succession might pass to the members
of the Cabinet as now provided, until a duly qualified Speaker is elected.

It the Congress declgu that a special eloction should be held, then 1 recom-
mend that it provide for such election to be held as soon after-the death or dis-
qualification of the President and Vice President as practicable, The method
and procedure for holding such special election should be provided now by law,
So that the election can be held as expeditiously as possible should the contingency

arise.

Iu the Interest of orderly, democratic government, I urge Congress )
its early considera tomlmmmpomntnbjet&, the o0 give
. : Hamay 8. TaUMAN.

" The Warew Housm, Juns 19, 19045, -

To carry ou the recommendations of the President’s message, Rop-
-resentative Hatton W. Sumners of Texas, chairman of the House Com-
mittes on the Judiciary, introduced H. R. 8587. No hearings were
held but the bill was reported to the House on June 27, manﬁ came
up for consideration-and passage on June £9, 1048, ¢ - -
1. Xt will be noted that the President’s message recom s change
in the act of 1886, to themmo& where it was
the act of 1792, which was the first Iaw on the subject except that the
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Speaker first succeeds. In order to understand the several problems
involved, it may be helpful to trace the history of that part of the
Federal Constitution which provides for succession to the office of
President. Article II, section 1 (par. 8), of the Constitution of the
United States, which provides for such succession, reads as follows:

In case of the removal of the President from Office, or of his Death,
Resignation, or Inability to dischargé the Powers and Duties of the
said Office, the same shall devolve on the Vice President, and the Con-
gress may by Law provide for the Case of Ramoval, Death, Resigna-
tion or Inability, both of the President and Vice President, declaring
what Officer shall then act as President, and such Officer shall act ac-
c;)rdil(ligly, until the Disability be removed, or a President shall be
elected,

Senator KNowranp. Might I interrupt right at this point? I
think there is no problem involved, as I see it, in the case of either the
death or.the resignation of the President or the person who shall be
acting as President, But I would like you to explore a little here—
and it is true in other legislation that has been introduced——whzgmf)-
»ens in the case of the inability of the President to act? Does the
gpeaker in that case, in order to become acting President, have to
resign his oftice as Speaker of the House, or does the President pro
tempore of the Senate have to resign his office as President pro tempore
of the Scoate in order to become acting President, during the in-
capacity of the occupant of the White House to perform his functions;
and then what happens if the incapacity is removed? You could
have that situation with a stroke or something, where a President ob-
viously would be unable to perform the duties of the Presidential
office, and it might continue for 6 months or a year, and then he might
become well and be able to resume his position as President of the
United States. What then? ) i

Senator Wurrry. That ruises one of the most difficult questions you
have to answer in the pagsage of this legislation: When is there an
inability or disability? en can’t someone serve{ .

To begin with, it would be quite a test upon the Speaker, if we had
a Speaker, or upon the President pro tempore. They certainly would

not want to resign if they thought the disabilit{ was onl’y temporary.
‘We have had two cases where that came up, but didn’t have to
President Garfield, who

handled. One was in the long incapacity o

was shot and who lingered for nearly a year, In fact, just a few da
more and it would have been over the period when his murderer could
have been brought to justice. During the last 3 months he was at

. death’s door. en, also, in the case of President Wilson; ri): will
remember he was for a long time ill prior to the expiration of his term
.of office. But in both cases they continued to act as President, and

that decision was not made. L. ~
I can conceive, however, of a case of temporary insanity caused by

m illness, or & stroke, where they might linger for months, where

: tha would not be physically qualified to sorve.
nato

r BRIOKER. o woulll determine that disqualification?

- .Senator Wazary. The only way I can eee is:that it would have to
be the one upon whom the duties of the acting President would fall
i ' R v

oo
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Senator Wuerry. By resigning his office and taking the office of the
acting President, with the understanding that if the President recovers
he will accede again to the Prasidenci.

Senator HickenrLoorer. Who will he have that understanding with

- Senator HoLLaNp. The Supreme Court is the only way that that
could be done.- .

Senator Waerry. Finally, yes; it is a constitutional question.

Senator KNowraND. You would have two people, otherwise, holding
Presidential office, with considerable confusion. *

Senator Wrerry. There would be no confusion in this bill, because
wa provide that when the disability is removed, whoever is acting as
President is supplanted by the President and the Vice President of
the United States only.

Senator Knowranp, I didn’t mean to interrupt you, but I think it
i8 a question, :

Senator WHaerry. I have §ot that covered later on in my remarks,

Senator Hickenroorer. You would have a man who was unques-
tiombly legally elected as President. You would only have two ways,
in the case of disability, as I see it, two general ways, in which his
inability to act could be determined—either by his own statement
and declaration that he was unable to act, that would undoubtedly
establish that fact ; or secondly, as Senator Holland says, by a judicial
review and finding of the fact of inability to act.
thSen‘a:t'm- Bricker. How are you going to raise that judicial review,

oug ~

Senator Hickentoorer. I don’t know how, but that would be the
only authoritative source other than the man’s own statement. Other-
wise you would have 8 man who was duly elected and a man who had
resigned an office and became a claimant. What authority would
the claimant have unless you had some forum or some yardstick by

. which to measure that inability? I think probably it is a situation
. . that we may never have to meet, “
.?ﬁnator HERRY. Well, that is the point I was going to conclude
with, : :
“ - .Senator Howtanp. We certainly have jurisdiction to entertain a
* petition that would throw the issue into the Court.
% . Senator Wrrgry. Mr. Chairman, that can be argued from now to
;  doomsday. The way to raise it is, of course, the way suggested by
. Senator Holland. But in this bill we do provide that if a g‘:sident
" pro tempore or a Speaker does resign and becomes Acting President,
e does it with the full knowledge that if the diaability is removed
h:am supplanted by the President or the Vice President of the Uni

States. :
- The Cuamman. Is it alsg possible under your bill that if the dis-
:!l:él;tny is ;;:Kar;r;gydwrgpong, and t(lixiedSpeakmd not choose to
- and the ident pro tempore did not ¢ to resign, th
* ‘thenitcouldgotoa Cabmgz memb‘:;' . resigm, that
Senator mxar. Certainly. If. they don’t qualify, it could pass

.« The Cramuar, T it was only one of those apparent tem ry

: pora
they probably would not want to their office, -
v .. Senstor Wammmy, 1 br’i'ng that up. There is thierlt‘l. gny that
-*tho Bmeor didn’s: mention. - If the President pro templore aid the

b . .
o oo
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%geaker felt it was only temporary, they would not have to quulify.
en the President could appoint the Secretary of State. ‘

The Cuarman. It would fall to him automatically.

Senator Wierry. By the law we are making. If we pass this, this
is an automatic succession.

I don’t believe that question will ever confront us—it has happened
twice in all the history of the country, and itwas settled satisfactoril
without a judicial determination; and I think from a practical stand-

oint that if the Speaker of the House or the President pro tempore
elt that it was a temporary disabilitg’, there would be no question but_
what they would wait and see what happened.

Senator Knowranp, In the two cases where it happened, in the
case of Garfield and in the case of Woodrow Wilson, there was a
Vice President serving who obviously, if the disability was removed
would continue to occupy the office of Vice President of the Uni
States. So it was not a question of resigning a job.

Senator Waerry. But in this particular case you could pass it on
to the Secretary of State if the President pro tempore or the Speaker
did not care to resign and there were no Vice President. So from a
practical point of view this settles it. But I do admit that that is
the most difficult constitutional question to answer, I think, of all
of them, because who is going to determine the inability of anyone?

Senator Lopur. It has never been settled at any time in our his-

tory.

&nator HickenLoorer, We have a precedent in our State where
at one time we had a governor who became very ill, and really physi-
cally disabled, and by his own declaration he absented himseh for
almost a year. He acknowledged his physical inubility to perform
the duties of office, as I remeinber, and designated t{;e lieutenant
ﬁovemor to take over the job. and no question was raised about it.

ut that was not a question of mental disability. . His mental ability
under the circumstances was sufficient, but he put it upon the basis
of his physical inability to’perform the duties of his office. -

Senator Waenry. That was a question of where a man made his
own declaration. Here we provide by statute the line of succes-
gion. First it goes to the Speaker; if he fails to qualify for any
reason—say he didn’t want to do it—then it goes to the President
pro tempore. If he fails to qualify for any reason, then it goes to
the Secretary of State, :

The Crammman. That doesn’t completely answer that question, which
I agree js difficult to answer here. We have a similar situation in
Illinois, where the Lieutenant Governor and the Governor, although -
of the same party, were at very great odds; and the Governor was .
ill, and he stayed in the mansion and they called it government b
cabinet. They didn’t let anybody in to see him. But the{l issu
releases from him, and orders, out of the capitol; and finally he died,
and it was then quite generally known that he hadn’t been competent
for some months. But he did not admit he wasn't competent, his
cabinet wouldn’t let” him admit it; and they ran the government
as a_government by cabinét; which might be done pretty much in
this instance unless you finally decide how the question can be ra

- who can settle the question. But that is beside the point in this bill,.

| N
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Senator Wrerey. I agree with that a hundred percent. The only
final way you can }udge the disability of a person would be either
for those who are favorable to the individual, or those who are op-
gsed, to raise the question. Then you would have to have a judicial

termination of it. I imagine that is the only way you can get
over that constitutional question.

But for all practical purposes, I think from a legislative point of
view that this would handle the situation better than any bill I know
of that has been introduced. With that thought in mind, I made
that succession that way.:

Going back to my statement, I had read to you article II, section 1

ar. 5) of the Constitution. Like most of the provisions of the

eral Constitution, that paragraph was the result of compromises
in the Constitutional Convention, as will appear from the following
excerpts from the report of James Madison on the Federal Con-
vention of 1787, that had to do with this succession bill. I hope
some of you feel this isn’t too dry, but it represents a lot of wo
and it gives quite & lot of the foundation on how the Congress passet{

the act of 1792. .
The Convention met on,Mondag, May 14, 1787, adjourned over
tates were convened, and elected

until Friday, May 25, when seven
h President of the Convention,

George Washinﬁon ) o

On Tuesday, May 29, Mr. Randolph introduced the “Virginia reso-
lution,” one of which reads as follows: .

7. Resalved, That a national executive be instituted; to be chosen by the
national legislature for the term of —; to receive punctually, at stated times, a
fixed compensation for the services rendered, in which no increase or dintinution
shall be made, 8o as to affect the magistracy existing at the time of increase or
diminution; and to be ineligible a second time; and that, besides a general
authority to execute the national laws, it ought to enjoy the executive rights
vested In Congress by the Federation. ‘

Later the same day, Mr. Charles Pinckney introduced his plan for
a Constitution, Article VIII of which read; in part, as follows.;

. ¢ ¢ ¢ Incase of his removal, death, resignation, or disability, the President
;- eof the SBeuate shall exercise the duties of his office untii another President be
. ehosen. And in case of the death of the President of the Senate, the Speaker of

the House of D.iegates shall do 80. ' ’
On Friday, June 1, in debate on Resolution 7 (Virginia resolutions),
f succession did not arise, as there was then no unanimity

the matter o
as to the number of persons who should comprise the Executive.
Oix Wednesday, June 13, Mr. Gorham- reported the following

.. . .. . . s ] .

9. Resolved, That a National Executive be instituted, to consist of a single
person ; to be chosen by the National Legisiature, for a terin of seven years; with
power to carry into execution the national jaws; to appoint to offices in cases not
;- etberwise provided for: to be ineligible a second time; and to be removable on
”f, ‘tmpeachment and conviction of malpractice or neglect of duty; to recelve a fixed
¢ stipend by which he may be compensated for the devotion of his timq to the
public sexvice, to be;puld out of the National Treasury. oo .
f._-On Friday, June 15, Mr. Patterson: laid before the Convention the
3 *New Jerssy Plan,” Resolution 4 of which phovided for a multiheaded
+; Xecutive’ for «ss years; ineligible for a second term, removable by
o on application of & majority of State. Executives; and 80

:mt no mentiqn was made of & SUCCespOr.

£
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In the debates which followed, Hamilton proposed—dJune 18—in his

plan:
1V. The Supreme Executive authority of the United States to be vested in a
Governor, to be elected to serve during good behaviour; the election to be made

by Electors chosen hy the people in the Election Districts aforesaid ¢ * ¢,

V. On the death, resignation, or removal of the Governor, his authorities to
exerclsed by the President of the Senate until a successor be appointed.

In the ensuing debate on Federal versus State government, the ques-
tion seems not to have arisen at all, and it was not until July 19 that
the Convention reached a discussion of the appointment of an Execu-
tive. However, there was no discussion of a successor.

On July 6—Thursday—the proceedings “since Monday last” were
unanimously referred to the dommittee of Detail; and the Conven-
tion adjourned until Monday, August 6. Resolution 12, so referred

rovided for “a National Executive, to consist of a single person.’

ere was no mention of a successor.

On August 6, Mr. Rutledge delivered the report of the Committee
on Detail. Article X, section 1 read as follows:

The Executive power of the United States shall he vested in a single person,
His style shall be “The President of the United States of America”, and his title
shall be, *His Kxtellency”. He shall be elected by ballot by the Legislature. He
shall hold hia oflice during the term of seven years; but shall not be elected a

second time.
(Note—Article V, section 4 provided: “The Senate shall choose its own

President and other officers.”) Article V, section 4 was agreed to August 9.
The last part of section 2 of said article X read as follows:

¢ ¢ ¢ He shall be removed from his office on impeachment by the House
of Representatives, and conviction In the SBupreme Court, of treason, bribery, or
corruption. In case of his removal, as aforesaid, death, resignation, or disability
to discharge the powers and dutles of his office, the President of the Benate shail
exercise those powers and duties, until another President of the United States
be choeen, or until the disability of the President be removed.

On Monday,_August 27, in Convention, article 10, section 2, being
resumed—quoting from Madison's notes:

Mr. Gouverneur Morris objected * * ® to the President of the Senate
being provisional succaessor to the President, aud suggested a designation of the

Chief Justice.
Mr. Madison adds, as a ground of objection, that the SBenate might retard the

appointment of a President, in order to carry points whilst the revisionary power
was in the President of their own body ; but suggested that the executive powers
during a vacancy be administered by the persons composing the Council to the.

President.
(Nore.—At this time, provision had been made for selection of the President

“by ballot by the Legislature”.—Article X, section 1). ’

Mr. Willlamson suggested that the Legislature ought to have power to provide
for occasional successors; and moved that the last clause of Article 10, Section
8, relating to a provisional successor to the President, be postponed. }

Mr, Dickinson seconded the postponemnent, remarking that it was too vague.
What is the extent of the term “disability” and who is to be the judge of it? -

The postponement was agreed to, nem con.
On A t 31, such Im'ts of the Constitution as had been post-
, and such parts of reports as had not been acted upon, were re-
to a committee of a member from each State; which committee,
‘in Convention, made a al report on September 4—Tuesday—in-
cluding a propoeal for addition to article 10, section 1, as follows: ,
After the word “Excelléncy”, in Section 1, Article 10, to be inserted : “He shall
hold his office during the term of four years, and together with the Vice President,
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chusen for the saiue term, be elected in th¢ following manner, viz:" (Here fol
lows the “electoral system” provisions and the cholce of one out of five by the
Benate, in the event there was no majority in the Electéral College).

“ Section 8. The Vice President shall be ew oficio President of the Senate,
except when they sit to try the impeachment of the President; in which case the
Chief Justice shall preside, and excepting also when he ghall exercise the powers
and duties of President; in which case, and {n case of his absence, the Senate
shall choose a president pro tempore, g"

There followed a debate on the manner of choosing a President and
Vice President, but nothing concerning the “succession.”

On Friday, September 7—again quoting from Madison’s notes:

In Convention—The mode of constituting the Executive being resumed—

Mr. Randolph moved to lusert, in the first section of the Report (having to do

with electors) mude yesterday, the following:
“The Legislature may decinre by law what officer of the United States shall act

as President, in case of the death, resignation or disability of the President and
Vice President ; and such officer shall act accordingly, until the time of electing

a President shall arrive.”
Mr. Madison observed that this, as worded, would prevent a supply of the

vacancy by an intermediate election of the President, and moved to substitute
“until such disability be removed, or a President shall be elected”.

Mr. Gouverneur Morris seconded the motion, which was agreed to.
vision, with some that, according to the

It seemed to be an objection to the %ro
proceas established for choosing the Executive, there would be difficulty in ef-
fecting it at other than the fixed period; with others, that the Legislature was

restrained in the temporary appointment to “ofieers” of the United Statcs. They
wighed to be at liberty to appoint others as such.

. With regard to their feeling that there would be difficulty in effect-
ing it at other than the fixed period, I think that is the reason right
now that mechanically it would be unwise to have special elections.
You would have to go out and chang;:she primary laws of 48 States.
You would have the confusion if a ident died immediately after
he was installed and you had to have a special election; or, if you‘ﬁo
along to within & E’ar from the end of his term, you would have the
same confusion. ' So they were raising the same points then that we

raise now,
_ On the motion of Mr. Randolph, as amended, it passed in the affima-
tive, aye—6; no—4; divided—1. :
“ the same day the Convention took up the third section: “The
Vice President shall be ex officio President of the Senate.”

There was discussion as to whether the Vice President should also
be President of the Senate. Mr. Gerry opposed having any Vine Presi-
. dent. Mr. Morris pointed out that if there were po Vice Presiden&

the President of the Senate would be temporary successor, which woul

amount to the same thing. . .
On the question, shall the Vice President be ex officio President of

the Senate, the vote was: ‘ﬁera—& no—2; absent—1. - . )

On September 12, the draft for the Constitution, submitted by
Dr. Johnson, provided for a 4-year term for President and Vice
President, and that: S )

. . . the Congress may by law provide for the case of removal, death, res-
igoation or inability of both the President and the Vice President, declaring
what officex shall then act as Presjdent; and such officer shall act accordingly,
antil the d hﬂt;i be removed, of the perion for choosing another President«
. arrive. (Article IT, Bectlon 1) ~ ' R ,

On September 15, when article IT, section 1 was'discussed the words
“or the period for, choosing another President arrive” were changed

-
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to “or a President shall be elected,” confdrmably to a vote of the Tth

of September. . L.
Those were excerpts from Mr. Madison’s notes on the preliminary

debates.

Now we come to the act of 1792, enacted in the Second Congress,
which provides that the Vice President pro tempore—President pro
tempore of the Senate—was the first in order of succession and the
Speaker of the House, second, and that is the way we continued for
a hundred years. There had been some discussion of making Cabinet
members the first successors, beginning with the Secretary of State
who at that time was Thomas Jefferson, However, this move was
blocked by Alexander Huamilton, then Sccretary of the Treasury, who
was bitterly opposed to Jefferson and his policies. Hamilton’s rec-
ommendations prevailed and the act of 1792 which was in effect for
almost a century, placed the President pro tempore of the Senate as
first in line of succession followed by the Speaker and the Cabinet
members in their rank. :

Throughout the years, and especially during the times when a
Vice President was called upon to take over the duties of the Pres-
idency, bills were introduced in the Congress to provide for amend-
ment or revisions of the act of 1792, but it was not until 1886 that
& new succession law was enacted. This act, now in effect, provides
for succession by the Secretary of State, Secretary of the Treasury
and the other members of the Cabinet in the order of their rank.

Many of the questions which arose during the recent debate in the
House and which will probably be injected into any Senate debate
which may follow, were thoroughly discussed in the &mgress in 1856,
which I told you about a few moments ago, and in 1885 and 1886, when
the present act was enacted. The discussion in the Senate at that
. time is too lengthy to be inserted in this memorandum, but excerpts

and quotations from that debate may help to clarify the questions

which are arising in connection with present proposals to change the
line of succession to the Presidency.

On December 15, 1885—Forty-ninth Congress, first session—the
bill, 8. 471, to provide for the performance of the duties of the office
of President in case of the removal, death, resignation, or inability
both of the President and Vice President, came up. Consideration
was put over, but Senator Hoar gave “brieﬁy” the purpose of the bill,
from which discussion the following is ahstractef:

Tlie bill provides for two changes in the existing law. First, it
substitutes for the President pro tempore of the Senate and the
Speaker of the House as the officers upon whom the duties of Presi-
dent and Vice President, the members of the Cabinet in the order
of their official seniority—the order in which the various depart-
ments were created, exce%etlmt the head of the Department of
Justioe, which is the last Department created by law, is continued
in his old place as Attorney General, ranking the heads of the Depart-
ments created since the original establishment of the Cabinet. [i'hat
is the first change proposed in the existing law. ‘

Second, the bill as re‘ported from the committee provides that the
officer who shall be called upon to act as President in the case of a

. vacancy in the office of President and: Vice President or in case of
inability, shall continue so to act during the term for which thé

-
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President and Vice President had been elected, and ubrogate the
provisions of law providing for an election in the interval.
Continuing with Senator Hoar's discussion :

. QCertalnly the present arrangement, which devolves the office of the President
of the United States In any contingency upon the President of the Senate
(pro tempore) or Speaker of the House, is A most awkward and luconvenient
one. It was adopted originally in opposition to the opinion of Mr. Madison
and In opposition to the opinton of the first House of Representatives, of which
he was the leader. It was adopted as the resuit of a continuance of the
.old controversy in the convention which framed the Constitution of the United
States, of the struggle for the equality of the small States in the Government
as against the claim that the powers of the Government should be wilelded
by the people of the different States in proportion to their population. The
scale was turned, however, in favor of the adoption of the e¢xisting principle
by the jealousy entertained toward Mr. Jefferson by the lending Federalists
of the first Administration; and undoubtedly but for the apprehension of the
growing public influence of Thomas Jefferson and of the political opinions of
which he was the representative, the provision would have been made in the
First Congress (the Act of 1792 was passed in the Second Congress) that
the Becretary of State should succeed to the executive function in case of &
vacancy.

The present arrangement Is bad, (now he is talking about the Act of 1702—I
want to give you both sides of the question) first because during a large portion
of the term there i8 no officer in being who can succeed. That was the case
during the whole of the last vacation after the expiration of the last Con-

gross. .
I would like to say there that that is true and would be true under
my bill if it were not for the fact that since 1901 we have elected the
President pro tempore to serve at the pleasure of the Senate. He is a
oontinuing officer. So there would be no vacation period in which we
would not have an officer who would succeed to the Presidency, and
has not been since 1901. So the argxment made hereby Senator Hoar
would not apply now. I checked that with Mr. Watkins, the Parlia-
mentarian; morning, and he verifies my statement in that regard.
Senator GreeN. Would that apply to the Speaker of the House?
< Senator WaEsry, He says that the Speaker of the House is elected

continuously for the term of the Congress in which he is elected.
SBenator GreeN, What happens when the Congress adjourns?
. Senator Waeray. It doesn’t make any difference. :
- Senator KNowrnAND. When the Congress ends, he is throught
.. Senator Wrzrry. Yee. You might have a situation where, before
the next term of Co , 0 Speaker having been elected, in the House
of Representatives they would have no one to qualify during that

" interiin’ period. In that case the President’ pro temsore would be

bligible. There would be only one time when you would have a Presi-
dent pro tempore ineligible, and that would be in a situation such as
existed with Senator McKellar, when he was President pro tempore
and his 6-year term expired. You might run into that again, but
that is the only time in the period of our existence that that thing has
happened. Yiu gee then we didn't have a Vice President. and Senator

ellar was elected President pro tems’ore and his 6-year term
expired and he couldn’t preside as Presid: .. pro tempore because
that ended with his senatorial term. But that is the only case I know
of, Senator Green, and that has happened only once in the history of

i~ -the United States, It is interesting, but that is true.

1 Of course under my bill if the President; pro tempore did nmualify,
then the Cabinet members hold over until they are reappoin The

/
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custom is to resign, but they hold over until the President appoints a
new Cabinet. the succession would be complete under this hill.

Senator Hoar continued :

It is inconvenient, also, becsuse it would be almost impossible for the President
of the Benate (pro tempore) to continue to perform the functions of his office,
which is the principal office, to which the Presidency of the United States is made
a mere adjunct or appendix in the contingency which {8 provided for by law,

Now this Km't of the debate hinges upon the fact that under the
act of 1792 the President pro tempore did not resign and neither did
the Speaker. I don’t agree with that; I think that they cannot hold
two offices und that they have got to resign.

Senator Hoar went on to say:

Nothing can be conceived more awkwanrd, more repugnant to our sense of pro-
priety, than for the President of the United States to sit In the chair of the
Senate and preside over and listen to discussions in regard to his own nomina-
tions, voting upon them himself as an equal in the Senate, and presiding over

and listening to the severe criticism of Executive policy which In times of high
party antagonism must always be heard in this Chamber, and ought to be always

heard in this Chamber.

There followed a discussion on the advisability of the President pro
tempore of the Senate or the Speaker presiding both as President of
the G)nited States and as Speaker or President of the Senate; lists the
Presidents pro tempore of the Senate and the Speakers of the House,
us well as the Secretaries of State; and the point was made that the
latter are much better known and more outstanding men. There was
also a discussion of the advisability of repealing the Revised Statutes
relating to holding of special elections, other than at a 4-year interval,
calling attention to the difficulty that would result from having elec-’

tions in “off” years.

The immediate occasion for this bill, which has given it its prominence in
public estimation, although it has passed the Senate once or twice when there
was no such contingency-—the Immediate occasion of this bill is the impression
upon the public mind of the grave and serlous necessity for casting new safe-
guards about the life of the President of the United States, It is clear, ds I
said Just now in another connection, that the security against the attempts on
the life of the President by any political criminal in a time of great public excite-
ment, when persons are maddened and crazed as the feeble mind of Guiteau was
by a political quarrel, or a person who persuades himself that he is performing
the part of a Brutus by ridding the country of a tyrant, who is sand—will be
mu greater under this bill than under existing law. But if the principal
adviser, the principal leader and exponent of the policies and principles of the
party that elected the existing President is to succeed to the office, and so in
turn his other Cabinet advisers, that motive 18 entirely gone, And it is not a
man, it Is under the theory of our Constitution a principle of political conduct
for which the people of the United States declare when they elect a President and
Vice President ; and that is continued in the provisfons of this bill.

~ The bill went over until the next day, when general discussion was
had. Thete is a history of the legislation, including a history of their
reasons which produced the act of 1792, the first Act on Succession,
which was superseded by the act of 1886, then under discussion. Sena-
tor Mazxey'’s 8 goes into the reasons behind the law of 1792—
namely, Hamilton's dislike for Jefferson, then Secretary of State.
Point is also made by Senator Maxey that neither the President pro
tempore of the Senate, nor the Speaker of the House of Represent-
atives, is an “officer” of the United States, And ususally they refer

‘to the Blount case to prove that point.
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. _In the Blount case; there was a Senator Blount elected from the
Btate of Tennessee, impeached by the House and tried by the Senate,
and the impeachment proceedings were not concurred in because the
Senate felt that they should not take jurisdiction, that the Senator
‘was not an officer of the Federal Government. I believe that is &
correct statement of the facts. :

The Crameman. May I interject there? It went also on another

int and that was that in the section of the Constitution that provided
‘for impeachment it designated specifically that the President, the
Vice President or “civil” officers were subject to impeachment ; whereas
another section of the Constitution provided that each House shall
‘make its own rules and may punish its members. And by counsel for
Senator Blount it was very forcibly presented that that was the reason,

not that he wasn’t an ofticer, but that he wasn’t a civil officer and that

'he shouldn’t have been tried under the impeachment provisions as a
civil officer when there was another provision of the Constitution by
which each House could punish their own Members.

Senator GreeN. What was the distinction? If he was not a civil

-officer, what kind of an officer was het -
The CHairMAN. He was an officer of the legislature, he was an offi-

-cer -of the Qovernment. .

“elected,” and concludes

Senator GreeN, What is the distinction between that and a civil
officer? I am asking for information on‘lty.
The CaamuaN. Why should they say “civil” officers if they meant
all officers, and why should they in another section of the Constitution
provxdeh‘f:lr' each House punishing their Members, if they wanted them
m . §
nator GreeN. Unless “civil” officer was to distinguish it from a
~military officer.
- The CHamMAN. It might have been that, or else it might have been
to distinguish from a legislative officer.
. Senator Waerry. That point is raised later on in my remarks. . I
‘was only giving the quotation on the point raised by Mr. Maxey. I
in:n glad you brought it up because it clarifies what I expect to state
ter. :
" The CHamMAN. I just wanted you to know that in the case counsel
for Blount raised that question and, I think, very forcibly presented
it. It didn’t hinge on the assertion or claim that he wasn’t an officer,
‘but that he wasn’t included in the group that could be impeached but
‘was included within the provision of the Constitution that Members
.of both Houses cauld remove their own Members,
Senator WarERY (continuing). Senator Maxey also discussed the
uestion of the meanin%hgf the la “or a President shall be
t it was the intent of the framers of the

Constitution to have 4-year elections and not byelections,

" * Senator Beck received permission to insert in the record a paper by

‘Mr. Murphy (the Reporter of the Senate) compiled in 1881, after the
assassination of President Garfield, which gives the histery of the
-controversy in the Constitutional Convention and also a story of what
‘happened in the Becond Congress, when the act of March 1,1792, was
passe;lg This act was title I1I, Revised Statutes, sections 146, 147, 148,
«Rn I 0 ‘ ' . “ : - .
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Mr. Murphy's report also goes into the Blount case, as follows:

In 1788, the House of Representatives exhibited articles of impeachment
against William Blount, who had been a Senator from Tennessee. Mr. Blount
presented by demurrer the point that a* 8enator was not a civil officer of the
United States, and the Senate, sitting as a court of impeachment, negatived reso-
lutions declaring that a Renator wus a civil officer of the United States, and
therefore liable to fpeachment. This has ever since been considered a decision
that & Senator was not a civil officer within the impeaching power of the Consti-
tution, and I presume tie same reasoning would apply to a Representative, ¢ ¢ ©,

Mr. Murphy continues: )
If a Senator or Representative is not a *“Civil officer of the United States”

within the impeaching clause of the Counstitution, how can he be an “officer of
the United States” capable of being designated to perform the functions of acting

President of the United States in any contingency?

Senator Morgan, continuing the debate, argued that the Speaker
of the House and the President pro tempore of the Senate were in-
eligible, because they are not “officers” of the United States. He also
called attention to the fact that a person taking the Presidency by suc-
cession takes it for the remainder of the {-year term for which
the origexg:l President for that term was elected. )

On mber 17 the Senate resumed consideration of the bill 8. 471
when Senator Evarts made this observation:

Now was it not a very precise way used by the framers of the Constitution when
they said that all Congress could do was to declare whiit officer should fill the
place? Did they not mean an officer of the United States? They certainly
could not name an officer of a State, much less an officer of a foreign state. An
officer of the United States unquestionably was meant; and then, having in
thelr minds that Congress should not meddie with the constitution of the Presi-
dency, they saw when they limited it to an officer of the United States that they
excluded a Senator and a Repreventative, (that was his position) because in the
same Constitution, using the samne phrase, not pointed to any particular circum-
stance of this kind, there was this provision touching the question of who could

by possibility and who could not by possibility be an officer of the United States:
“And no person holding any office under the United Stutes shall be a member

uf either House during his continuance in office.”

You have not only shut out the two Houges fromn meddling with the Presidency,
but you have shut out the members of the two Houses from any possible succes-
slon, because they can not ever be officers of the United States. * ¢ *

Senator Evarts continued his discussion with his argument against
the Speaker or President pro tempore assuming the Presidency by
stating that the{eccould not discharge their respective duties as well as
the Presidency, because of the obvious embarrassment and the further
fact that as legislators they were not impeachable, and as President
they would be; that is, that acting as President pro tempore or Speaker,
they would be embarrassed by the votes they would have to cast.
There seems to have been no provision for their resignations from their

The bill, 8. 471, passed without a record vote on December 17, 1885.

Once again they argued this question which was fully discussed in
the report of the Senate Judiciary Committee of 1856, which analyzed
this bill. They went clear back to the beginning and brought in s
unanimous report that a Congressman and Senator were officers of
the United States and as officers they came within the constitutional
provision. There are debates there that you can read far into the
night for weeks, if you want both sides of the question. .

. 471 came up in the House on December 18, 1885, under unani-

mous consent, was objected to, and then came up for reference on
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. January 8, 1886. It came to the floor from the Committee on Election
of President and Vice President, when that committee was called
~ on January 18, 1888, There were ms&ﬂicient numbers of the majority
and minority committee reports, §o the bill: went over until the next
day, January 14, . ‘ . .
debate followed much along the same lines as in the Senate,
“ but a speech by Representative Peters answers the allegations in the
8enaste that because of the Blount case & Senator or Representative
was not an “officer” of the United States. = ,
Said Mr. Peters, in part:
I submit, however, that the decision in the Blount case is not in point. A
- Sedator or a Representative may not be an officer of the United States, but a
Pregident pro tempore of the Benate is sowething more than a Senator of the
United States. A Speaker of the House of Representatives is something more
thian a member of the House. These positions are created by the Constitution.
.~ It might be observed that the positions of Senator and Representa-
tive are also “created by the Constitution.”
‘Following Mr. Peters was Mr. Sem who gave arguments for the
pending 1 tion. He based his on the temporary character
of both of President pro tempore and Speaker of the House,
and that they might both be vacant in event of a President’s death

during a recess of nFress. of course, was prior to the changes
that were made in 1901, - Th'l_‘t’ . -
" The debate was continued on January 15, 1886, and passed that
afternoon by a vote of 146 to 119, with 59 not voting."
Now coming up to the Seventy-ninth Con which is when the
umners bill was passed, as mentioned g;evlously in this statement,
1. R. 3887 p the House on June , 1948, There were other
bills pen before the House, but the discussion in the Committee
_of the Whole on June 29 dealt almost exclusively with H. R. 8587.
This bill as reported to the House provided, among other things, for
an interim election in event the Speaker was called to act as President
al a time more than 90 days preceding the next regular election.
There was considerable debate on the floor concerning the constitu-
tionality of this provision, and it was finally stricken from the bill as
it passed the House. That is the original ers bill that went in,
reconunended by tha committee on the floor. ‘
. In its present form, H. R. 8587 provides that:
¢* ® % |if, by reason of death, resignation, removal from office, Inability,
or failure to quality, there is neither a President nor Vice President to discharge
the powers and duties of the office of President, then the Speaker of the House
of Representatives shall act as President until the disabllity be removed, or
& President shall be elected. ’
The bill further &'guvides thag if the Speaker should be called u
to act as President because of the failure of a President-elect and Vice
President-elect, then he is to act only until a President or Vice Presi-
dent qualifies, In the event there is no Speaker at the time of such a
mmcy or if he fails to qualify as Acting President, then the Presi-
t pro tempore of the Senate is to di io the powers and duties
of the President until the expiration of the then current Presidential
< term, but not after a qualified and prior entitled individual is able to
¢ wct, and htehegiouse made t:l[m“l;x:sxt:h;nt bro tempore eligibl:l :’i go dlln
-, there when he gualified.. I take that part 8s to prior entitled indi-
’ ;_'{iquglgugl_:?fymgout inmybill., .- 0 Lo
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. Senator GreeN. Why did you take it out f

Senator Wierry. Because if the Speaker does not qualify, we want
someone from the Congress to step in and be Acting President. So
I chose the President pro tempore. Furthermore, if Jou are going to
require the President pro tempore to resign—they don’t require the
Speaker to resign authough I think you should require him to resign.
I think we should do it not only with the Speaker, but I think if we
im upon the President -pro wm‘)ore the question of resignation,
and he decides to do so, that he shouldn’t be supplanted by a Speaker
who does becoine qualiéed after the President pro tempore takes over
the Acting Presidency. I think it is only fair.

The CamrMan. Can it be provided that his oath of office as Acting
President constitutes resignation? ,

Senator Whegry. I thought that over. That is a question that
might have to be looked into by the committee. I first amended the
Lill to provide exactly what you say, thinking that the time between
when the man would resign and the time he would take his oath of
office might be an interim period in which the Speaker might pass out
of the picture.

The CHamrMan. We had that close split-second question with the
Governor of West Virginia uppointin,(r1 his successor, and it was a
very close decision in the senate, and I don’t think it has been settled
yet. Soif it can be done I would think that the oath of office might—
if it constitutionally and legally can be done—that the administration
of the oath constitute resignation. Then there would be no laPse.

- Senator Longe. Perhaps a personal note at that point would be of
interest. When I resigned from the Senate I resigned with one hand
and got my orders to go the service with the other. Worth Clark,
President pro tempore of the Senate, was on my right, and an officer
of the War Department was over here on my left. So there was no
interim period of time there. L

Senator Wuerry. The President pro tempore is always qualified.
He is elected for 6 years. If you say “until he takes the oath of office,”
and if there is trouble in electing a Speaker after the Congress con-
venes, you will have the President pro tempore always available,
The question you raise is answered by the President pro tempore being
available, in case the Speaker becomes unavailable for any disability,
or is not qualified during that interim period. You always have that
to rely upon. The only difference would be that it mlq‘ht deprive
8 Speaker from being Acting President, and I am for the Speaker
being the President because he is closer to the peo;)le,'instead of the
President pro tempore, But there isn’t anything lacking in the leg-
islation to provide for the circumstance that you mentioned might -
arise. :

Senator Green. What is your idea as to what would happen where
the President pro tempore dies when the Congress is not in sessiont
. Senator Wazrry, Dies while the Congress is not in session?
~ Senator Green. Yes. o :
~ _ Senator Waxsry. Then you would have a vacancy until a new

President pro tempore is elected, but in that case you would simply
go to the Secretary of State. g .

Senator Green. I understood you to say several times that there
might not be a Stpeaker of the House always, but that there was
always a President'pro tempore of the Senatet
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Senator Whrrry. I I said that, that is an excessive statemnent and
I would like the record to show a correction, What I meant to say
is that the office of President pro tempore continues during his election
for 6 years, and in that respect he is more permanent than a Speaker.
In othy:: words, a President pro tempore is elected President pro tem-
pore at the pleasure of the Senate.

Senator GreeN. But they could be changed every week.
- Senator Waxrry, If you wanted to, but if you changed them every
week you would not have a new President every week.

‘Senator GreeN. But you wouldn’t have a President pro tempore
every week if the Congress was not in session. .
- Senator Waerry. If you elected a new President pro tempore it
would be almost instantaneous. How could it be otherwise, unless
& man dies? If you are not in session and the President pro tempore
dies, and you don’t have a Speaker—that probably would never arise,
that situation, because the death of those two men would be rather
remote. But if it should happen then we provide that the Secretary
of State qualifies. y L

Here is another thing that is different in this bill from the House
bill. If a Secretary takes over he cannot be supplanted by a Secretary
who is a grade above him. He is qulplantod y either the President,
the Vice ident, the Speaker, or the President pro tempore. That

certainly takes care of the situation. .
The CramMaN. Do you wish to complete your statement before it

'i8 necessary to adjourn to the floor!

Senator Wnekry. I would be glad to. I realize that it is very diffi-
cult in an hour and a half to present this question. I have tried to
boil it down and bring up both sides of the question so that the com-
mittee would be informed. If you have to wade through all this his-

tory and dig it out, it is quite a job.
T &natora :

ReEN. It has been under discussion for 50 years, and as a

Nation we secm to wobble back and forth.
Senator Wrerry. We didn’t wobble for a hundred years.
Senator Green. We are talking about wobbling in a shorter interval

now.

. 'Senator Waxrry. That is because we have no Vice President and

there is an emergency, and it has always been an emergency that
brought this matter up for discussion.

Senator Green. To make it clear, the difference between the present
law and what you propose is this—I am sorry to use illustrations be-
cause:I dont think temporary politics should enter into it; this is
manent legislation without rd to who is in control of the

idency or the Senate or the House—but if President Truman
should die today General Marshal], as Secretary of State, would
become President ; is that correct! ‘ = .
- Senator Wuerry. That is right. - .

Senator Gueen, Then suppoee that this law were in effect, in that,
event Representative Martin, as Speaker of the House, would become
President. . , ‘

- Senator Wieary. If he could qualify. L

Senator Green, Yes; and if not, then,Senator Vandenberg would

beeome President? - g -
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Senator Wurery, That is right. And if he couldn’t quslify it
would go to General Marshall, and if he couldn’t qualify it would go
to the gntary of the Treasury, and then right on down the line.

Senator Greex. Suppose that Congress adjourned next June and
the President died the day after Congress adjourned, then who would
become President

Senator Waerry. Joseph Martin.

Senator Green. And if for any reason he was unavailablef

Senator Waerry. Then Senator Vandenberg.

Senator GreeN. But if both of them died ?

Senator Wierry. Then it would go to Secretary Marshall and he
would be the Acting President only until the President or Vice Presi-
dent or Speaker or President pro tempore qualified. But the differ-
ence between my bill and the Sumners bill is that we don’t permit the
Speaker to come in and take over when a President pro tempore once
qualifies. That is the difference in the bills. E

Senator Green, The difference is that the Secretary of State would
only hold tempomrili‘?

&nator Wnerry. He does under the Truman plan.

Senator GreeN. But the Speaker of the House or the President pro
temp«;re of the Senate, once sworn in, would hold for the balance of the
term ’

Senator WHerry. No, that isn't exactly it. It first goes to the
aker, and if he quaiiﬁes, all right. If there is another Speaker
elected during the time that the first Speaker doesn’t qualify, he would
succeed. But in the event there is no Speaker who is able to qualify
then it goes to the President pro tempore. If the President pro tem-
Ere once qualifies, he is not supplanted by a Speaker of the House of
resentatives.
nator Lobce. He remains for the duration of the unexpired term?

Senator Waerry. Yes. I think that is fair. Now the House is
goinibo disagree with us on that. The House bill requires that the
Speaker doesn’t have to resign. The language in their bill on pa
2 provides that when the individual can qualify, meaning that the
Speaker can come in—

Senator KNowLAND interposinﬁ). Even a month later?

.Senator WuezrY. Yes. My bill requires a Senator to resign—to
give up as President pro tempore. My theory is that as long as they
all are elected officers I would much rather it would go to the Speaker
first ; then to the President pro tempore as next closest to the Sgeaker,
mayi». But in the event neither one of them is available, then 70
down through the line we have now, and they act as President on
until either the President, Vice President, the Speaker, or the Presi-
dent pro tempore qualifies. In that order they can supplant the
Secretary of State. ¢ -

Senator KnowraNp. You speak of the line we have now. I think
you add the Secretaries of Commerce and Labor, who are not in there
now;doyounott . ..

Senator WaERRY. Yes, sir; that is right. I name each one in the
bill. . That is why I think they are.officers. Senator Green doesn’t

agres, . . : . ‘

Senator Green.- T didn’t express any opinion myself as to whether -
they were officers or not.". 1 was simply trying to get your position.
o PR S T .
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" tor Wmmry. I have a great admiration for your ability and .
y‘omow that, Senator (ih'een.gr-e : you e
. Senator Grexx. Thank you. | '
*‘Senator Horrano. This just occurred to me while you were tslkinF,
and maybe theré isa simg::aanswer forit. Does the present law ap;;
equally to Cabinet members regardless of whether ? have actually
been confirmed? That is, does it apply to appointees during a recess?

Senator Waesey. 1 believe I have covered that in the committee
print of my bill, wherein, beginning at line 20, page 3, the following
appears: '

_(e) Subsection (a), (b), and (d) shall apply only to such officers as are
eligible to the office of President under the Constitution, Subsection (d) shall
apply only to oficers appointed, dy and with the advice and consent of the

ate, prior to the time of the death, resignation, removal from office, inability,

or failure to qualify, of the President pro tempore, and only.to officers not under
impeachment by the House of Representatives at the time the powers and duties

of the office of the President devolve upon them.
Now I agree with President Truman completely on the main prin-
(:iplo‘:il of l‘xim hlkett::, beutl)s&, I think he ::d cosgect.. -
. ' te to complete my. prepar tement. .
,,’%‘heégn.\mmx. If you wiﬁ 30 80. )
Senator Waezey. H. R. 35687 further provides that succession after
the President pro t@mgore shall devolve upon the Secretaries of the
Cabinet in the order of their rank. However, any person in the line
of succession taking the powers and duties of Acting President shall
relinquish them after a Speaker of the House is qualified. -
e debate in the House on June 29 was confined largely to the
ific provisions of H. R. 8587 but it also brought out the several
constitutional questions which have complicated the matter of Presi-
dential succession since the first debates were held in the Constitu-
tional Convention of 1787. In discussing whether or not the S&mker
of the House and the President pro tempore of the Senate are “officers”
of the Federal Government, the famous Blount case was referred to.
That case, which was an impeachment of William Blount, a former
United States Senator from the State of Tennessee, in 1797, estab-
lished the rule, which was undisputed for many years, that a éena.tor
was not sucg.avcivil officer of the United Statea as to be liable to im-
peachment by the House of Representatives. o ‘
" Those who argued in the House on June 29 that the Speaker and
President pro tempore of the Senate are not suh “officers” as are
eligible. to succeed to the Presidency, based their argument on the
hoﬁmg in the Blount case. In opposition to this stand, however,
attention was called to the case of v. United States (241 U. 8.
102), which holds that a Member of the House of Representatives of
the of the United States is an officer acting under the au-

* thority, of the United States, within the meuuniof the United States
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-v?fa/s._vnnuuvel to the Government of the Unjfed B’utel are borne in mind, and the

Criminal Code, section 82, making criminal the false im nation of
such officer wieih inte’ntaﬁ defragd. In this case the «iefen'dant had
contended that he could not be guilty under this Federal act, prohib-
iting im ion of a Federal officer, becayse a Member of the

¥ Ilonusse whom he had sought to impersonate) was not a Federsl offi-
o " 08Py Court, however, decided otherwise, steting: .. =~ ..~
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Guided by these rules, when the relations-of Members of the House of Repre-
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nature and character of their duties and responsibilities are considered, we are
clearly of the opinion that such members are embraced by the comprehensive
terms of the statute. If, however, considered from the face of the statute alone,
the question was susceptible of obscurity or doubt—which we think is not the
case—all ground for doubt would be removed by the following considerations:
(a) Because prior to and at the time of the original enactment in question the
common understanding that a member of the House of Representatives was a
legislative officer of the United States was clearly expressed In the ordinary, as
well as legal, dictionarfes. (See Webster, verbo “office”; Century Dictionary
verbo “officer” ; 2 Bouvier's Law Dictlonary, 1897 ed. 540, verbo ‘‘legislative offi-
cers” ; Black's Law Dictionary, 2d ed., p. 710, verbo “legislative officer.”)

(b) Because at or before the same period in the Senate of the United States,
after considering the ruling {n the Blount case, it was concluded that a Member
of Congress was a civil officer of the United States within the purview of the law
requiring the taking of an oath of office. (Congressional Globe, 88th Cong., 1st

8ess., lllllécl' pp. 820-331.)

(c) ause also In varfous general statutes of the United States at the time
of the enactment in question a Member of Congress was assumed to be a Clvil
officer of the Unlted States, Revised Statutes, Secs. 1786, 2010, and subdivision

14 of Bec. 563.
(d) Because that conclusion is the necessary result of prior decisions of this

court, and harmonizes with the settled conception of the position of members
of state legislative bodies as expressed In many state decisions.

It will be seen that there is considerable weight of arument on both
sides of this question and that a solution might be made by positive
legislative statement that the Speaker and the President pro tempore
are “officers of the United States” and, as such, eligible to succession
to the Presidency. )

The House struck from the bill the provision for a special interim
election on the ground that such a procedure would require amend-
ment of the election laws of all of the 48 States, and in many cases, of
their constitutions. The debate also shows that the Members felt that
should the Presidency within a short space of time pass first to the
Vice President and then to the Speaker that to call a special election
would subject the country to so severe a shock that both the economical
and political life of the eoun:g would be imperiled.

at completes my prepared statement, and I would like to devote
whatever time remains to pointing out the difference between my bill
and these other three or four bills that have been introduced.

Take Senator Green’s resolution—that is a study and I am not
averse to a study, we have been arguing this for 150 years; but when

ou get through you will have about the same facts before you as you
avVe Now. : ‘

The CHAmRMAN. May I interrupt you to say that when we sit down
in committee to discuss these various bills we will have a chance to

go into all these differences, and if you don’t mind saving your com-

ments in that respect until that time, we will close this hearing so-

that we can get over to the Senate.

Senator Wrzrry. It is perfectly agreeable to me to take that matter
up in committee session,

The CaammaN. Then I will declare the hearings on these bills

- closed.

(Whereupon, at 11: 50 a. m., the hearing was closed.)
A x _
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