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SUCCESSION TO THEiPRESIDENCY

TRrDAY, XARCH 7, 1947

UNITED STATES SENATE,
CoXXr1' ON RULES AND AMImurTATION

Washington, b. 0.
The committee met, pursuant to call, at 10: 30 a. m., in room 104-B,

Senate Office Building, Senator C. Wayland Brooks (chairman)
presiding.

Present: Senators Broqks (chairman), Lodge, Hayden, Green, and
Holland.

The CHAIRMAN. The committee will come to order.
This is the first of a series of hearings by tle committee on Senate

Concurrent Resolution 1, S. 139, S. 536, and S. 564. I will ask that
these be incorporated in the record at this point.

(S. Con. Res. 1, S. 139, S. 536, and S. 564 are as follows:)
IS. Con. Res. 1, 80th Con#., lot s.)

CONCURRENT RESOLUTION

Resolved by the Sewote (the House of Representatives concwvring), That
there is hereby created a Joint congressional committee to be composed of five
Members of the Senate to be appointed by the President of'the Senate and five
Members of the House of Represeentatives to be appointed by the Speaker of the
House of Representatives. The Joint committee shall select a chairman from
among its members. A vacancy In the membership of the Joint committee shall
not affect the power of the remaining members to execute the futictions of the
joint committee, and shall be filled Iln the same manner as in the case of the
original appointment.

8tc. 2. It shall be. the duty of the Joint committee to make a full and complete
study and investigation of all matters connected with the succession to the
Presidency, and the election of the Presldent and Vice President from the time
of the nomination of the President and Vice President, through the time of their
election and the time of their iauguration'until the termination of their respec-
tive terms of offke, with the purpose of making the law certain as to the Presl-
dential election and succession. These matters shall include, but shall not be,
confined to, the following:

(1) Whether or not the President amd Vice President should be elected by
the Electoral College, as at present, and if so whether or not the members
should be legally bound to vote in acordance with their instructions.

(2) Whether or not provision should be made for the case where before
the election of Presidential electors, or after such time but before the election
of President and Vice President, a candidate for the Presidency or for the
Vice P-'sidency dies, declines to run, or is found Ineligible to take office If
electewi.

(8) Whether or not provision should be made for the case of the death
of a y of the Individuals from whom the House of Representatives may choose
a lrstident whenever the right of choice shall have devolved upon them,
ard for the case of the death of any of the persons from whom the Senate
asy choose a Vice President whenever the right of choice shall have devolved
wi on them.
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(4) Whether or not provision should be made for the case where, after
election, the President-elect or Vice President-elect, or both, die, decline to
serve, or fall to qualify.

(5) How it shall be determined whether the President, or Individual acting
as President, Is unable to execute the powers and duties of the office, and
how the duration of such Inability shall be determined.

(6) Whether or not provision should be made for an Individual to execute
the offIce of President in case of removal, death, resignation, or Inability,
both of the President and Vice President, including provision for selecting
an Individual to execute such office in cases where by reason of removal,
death, resignation, or Inability there is no Individual upon whoti the powers
and duties of such office would otherwise automatically devolve.

(7) Whether there are, or should be, any differences between the status,
powers, duties, and privileges of an elected President and any other Indl-
vidual executing the office of President.

(8) Whether or not there should be any limitation on the number of
terms a person may serve as President.

Ba. 3. The Joint committee small report to the Senate and ilous, of Represen-
tatives the results of Its study and investigation together with Its recommenda-
tions including drafts of legislation recommended and of any Prolx)Wd constl-
tutional amendments considered necessary or desirable. The joint conduit toe
shall submit its final report to the Senate and House of Representatives not later
than May 1, 1947, and thereupon the existence of the joint committee shall
terminate.

Ow. 4. For the purposes of this concurrent resolution, the joint committee, or
any duly authorized subcommittee thereof, is authorized to hold such hearings,
to sit and act at such times and places during the sessions, recesses, and ad-
journed periods of the Congress, to employ counsel, clerical and other assistants.
to require by subpena or otherwise the attendance of such witnesses and the
production of such correspondence, books, papers, and documents, to administer
such oaths, to take such testimony, and to make such expenditures as it deems
advisable. The cost of stenographic services to report such hearings shall not
be In excess of 25 cents per hundred words. Disbursements to pay the expenses
of the committee, which shall not exceed $10,000, shall be made by the Secretary
of the Senate out of the contingent fund of the Senate, such contingent fund to
be reimbursed from the contingent fund of the House of Representatives In the
amount of one-half of disbursements so made.

[8. 189, 80th Cong., 1st seas.

AMENDMINT (in the nature of a substitute) Intended to be proposed by Mr.
FUJMIOUT to the bill (S. 189) to provide for the holding of special elections to
fill vacancies caused by removal, death, resignation, or inability of both the
President and the Vice President, vIz: Strike out all after enacting the clause
and Insert in lieu thereof the following:

That the first section of the Act entitled "An Act to provide for the per-
formance of the duties of the office of President In case of the removal, death,
resignation, or inability both of the President and Vice President", approved
January 19, 1886 (24 Stat. 1; U. S. C., 1940 edition, title 8, sec. 21), is amended to
rfd as follows: "That in case of removal, death, resignation, or Inability of both
the President and Vice President of the United States or In case, at the time
fixed for the beginning of the term of the President, neither a President-elect nor
a Vice-President-elect shall have qualified, the Secretary of State; or if there
be none, or In case of his removal, death, resignation, or inability, then the
Secretary of the Treasury; or If there be none, or In case of his removal, death,
tesignation, or inability, then the Secretary of War; or if there be none, or In
case of his removal, death, resignation, or inability, then the Attorney General;
or if there be none, or in the case of his removal, death, resignation, or inability,
then the Postmaster General; or If there be none, or in case of his removal,
death, resignation, or Inability, then the Secretary of the Navy; or If there be
none, or in case of his removal, death, resignation, or Inability, then the Secretary
*t the Interior, shall act as President until the disability of the President or
Vice President is removed or a President shall be elected or shall have qualIfled:
houEke4 That whenever the powers and duties of the office of President of the
Ulitd states shall devolve upon any of the persons named herein, If Congress
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be not then in session, or if it did not meet in accordance with law within twenty
lays thereafter It shall be the duty of the person upon whom said powers and
duties shall devolve to Issue a proclamation convening Congress in extraordinary
session, giving twenty-day notice of the time of meeting."

Sao. 2. Such Act is further amended by adding at the end thereof of a new
section as follows:

"SEc. 4. Whenever the powers and duties of the office of President of the
United States shall devolve upon one of the persons named in the first section
of this Act, such person forthwith shall cause a notification of the event by
reason of which such powers and duties so devolved to be made to the executive
of every State, and shall specify' in such notification that electors of a President
and Vice President to fill the unexpired term shall be appointed in the several
Slates on the first'Tuesday which occurs more than ninety days after the date
of such event. Electors appointed pursuant to such notification shall be ap-
pointed in the same manner as is provided by law for the appointment of electors
for a regular quadrennial election of a President and Vice President, and shall
met and give their votes on the first Monday which occurs more than thirty
(lays after the date of their appointment, at such place in each State as the legis-
lature of such State shall direct. Except as otherwise provided in this section,
all provisions of law relating to the choosing of a President and Vice President
at a regular quadrennial election shall apply with respect to the choosing of a
President and Vice President to fill an unexpired term as provided in this section.
The person chosen for such purpose shall take office on the thirtieth day follow-
Ing the date on which the electors were chosen."

Amend the title so as to read: "To provide for the holding of special elections
to fill vacancies caused by removal, death, resignation, or inability of both the
President and the Vice President, or the failure of both the President and the
Vice President to qualify."

(o. 530, 80th Cong., lst "ea.)

A BILL To provide for the holding of a special election by the members of the electoral
college to fill vacancica caused by the removal, death, resignation, or Inability of both the
President and the Vice President

Be it enacted by the Senate and House of Representatlves of the United Staee
of America in Congress assembled, That the Act entitled "An Act to provide for
the performance of the duties of the office of President in case of the removaL
death, resignation, or inability both of tile President and Vice President" . ap-
proved Jluary 19, 1886 (24 Stat. 1 ; U. S. C., title 3, sees. 21-2"2), is snmsded by
adding at the end thereof four snew sections as follows:

"Sac. 4. If the powers and duties of the office of President of the United 8tates
shall devolve upon one of the persons named in the first section of this Act at a
time which is more than one hundred and twenty days before the time provided

by law for the appointment of the electors of President and Vice President, such
person shall, within ten days after the powers and duties of the office of irmeideut
hare devolved upon him, cause a notification of the event by reason of which much
powers and duties have so devolved to be tiade to the chief executive of eacL
State. The notification shall Include a request, which it shall be tie duty of each
chief executive to carry out, that each of such chief executives shall came the
members of the electoral college of his State appointed for the last regular quad-
rennial election of a President to be assembled at some place in the State on the
first Monday following the fifteenth day of such notification for the purpose of
casting their votes for a President and a Vice President to fill the liilpired
terms of the offices of President and Vice President, which have become vacant
by reason of the removal, death, resignation, or inability of both the President
and the Vice President. Any vacancy which has occurred In the college of
electors since its appointment shall be filled in the manner provided by law for
filling vacancies before a regular quadrennial election. The electors salI the"
proceed, in the manner provided by the Constitution and by law for the regular
quadrennial election of a President and a Vice President, to cast their votes for a
President and a Vice President, who shall serve the unexpired terms of the of-
fices of President and Vice President, which have become vacant by reason of tike
removal, death, resignation, or inability of both the Presideut and the Yke
President.

"Sac. 5. The certificates and Ists of the electors shall be tramoItted I the
manner as provided by the Constitution and by law for a regular quadrmata)
election of a President and A Vice President so as to reach the President og
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; *% enate not later than the second Monday after the meeting of the electors
II1 have been held. If such certificates and lists are not received by such

t~me, the procedure provided in sections 5 and 6 of the Act entitled 'An Act
providing for the meeting of electors of President and Vice President and for
tOe Ismuance and transmission of the certificates of their selection and of the
result of their determination, and for other purposes', approved May 29, 1928,
as amended, shall be followed.

"Sac. 6. For the purpose of counting the votes of the electoral college, the Con-
gress shall meet on the third Monday after the meeting of the electors shall have
been held. The certificates and lists of the electors shall be opened, presented,
and acted upon in the manner provided by the Constitution and by law for a
regular quadrennial election of the President.

"IEc. 1. Except as provided In this Act, the electors, where required by section
4 to elect a President and a Vice President, shall proceed in the manner pro-
vided by the Constitution and by law for a regular quadrennial election of a
President and a Vice President and all laws relating to a regular quadrennial
election of a President and a Vice President, so far as they are applicable, shall
govern the election of a President and a Vice President as provided in this Act."

18. 04, 80th Cong., lot sess.l

A BILL To provide for the performance of the duties of the office of President in case of
the removal, resignation, or inability both of the President and Vice President

Be it enacted by the Senate and House of Representatkes of the Unitcd States
of Amerio in Congrcss.assembled, That (a) (1) if, by reason of death, resigns.
tio, removal from olffce, inability, or failure to qualify, there is neither a Presi-
dent nor Vice President to discharge the powers and duties of the office of
President, then the Speaker of the House of Representatives shall act as Presi-
dent until the disability be removed, or a President shall be elected.

(2) The same rule shall apply In the case of the death, resignation, removal
from olice, or Inability of an Individual acting as President under this subsection.

(8) An individual acting as President under this subsection shall continue
to act until a President shall be elected In the manner prescribed by law,
and until the expiration of the then current Presidential term, except that-

(A) if his discharge of the powers and duties of the office Is founded
in whole or in part on the failure of both the President-elect and the Vice
President-elect to qualify, then he shall act only until a President or Vice
President qualifies; and

(B) if his discharge of the powers and duties of the offce is founded
In whole or in part on the inability of the President, Vice President, or
Individual acting under this subsection, then he shall act only until the
removal of the disability of one of such individuals.

(b) If, at the time when under subsection (a) a Speaker is to begin the
discharge of the powers and duties of the office of President, there Is no Speaker,
or the Opeaker falls to qualify a% Acting President, then the President pro
tempor6 of the Senate shall, upon his resignation as President pro tempore
ad as Senator, discharge the powers and duties of the office of President
until the expiration of the then current Presidential term, but not after a
qualified and prior entitled individual i able to act.

(c) (1) If, by reason of death, resignation, removal from office, inability,
or failure to quality, there is no President pro tempore to discharge the powers
and duties of the office of President under. subsection (b), then the officer of.
the United States who in highest on the following list, and who Is not under
disability to discharge the powers and duties of the office of President, shall
discharge such powet% anl duties: Seqretary of State, Secretary of the Treasury,
Secretary of War, Attorney General, Portmaster General, Secretary of the Navy,
Secretary of the Interior, Secretary of Agriculture, Secretary of Commerce, See.
rtary of Labor.

(2) An individual discharging the powers and duties of President under
this subsection shall continue sO to do until 1a President shall be elected or
until a Speaker Is qualified In the manner precribed by law but not after a
Speae of the House is qualified and prior-enttile4 individual In able to serve,
except that the removal of the disability of an Individual hg hler on the list
0ontaim In paragraph (1) or the ability to quality on the part of a Individual
higher on on&h lst shall not terialusts bit sw*Ift
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(8) The taking of the oath of office by an Individual specified herein shall
be held to constitute his resignation from the office by virtue of the holdlng
of which he qualifies to serve as President.

(d) Subsection (a), (b), and (c) shall apply only to such officers as are
eligible to the office of President under the Constitution. Subsection (c) shall
apply only to officers appointed, by and with the advice and consent of the
Senate, prior to the time of the (teath, resignation, removal, from office, Inability,
or failure to qualify, of the President pro tempore, and only to officers not
under impeachment by the House of Representatives at the time the powers
and duties of the office of President devolve upon them.

(e) During the ierihA that any Individual serves as President under this
Act, his compensation 'shall be at the rate then provlded by law In the case
of the President.

(f) Sectlons 1 aind 2 of the Act entitled "Aln Act to provide for the per-
formance of the duties of the offi e of President In ease of the removal, death,
resignation, or Inability both of the President and Vice President," approved
January 19, 188M (24 Stat. 1; U. S. C., 1140 eliti~m, tWtle 3, se.s. 21 and 22), are
repealed.

The CHAIRuiAN. The bill with which we are particularly concerned
at this time is Senate Concurrent Resolution 1, introduced by Senator
Green. Senator, you may proceed and explain your bill to us.

STATEMENT OF HON. THEODORE FRANCIS GREEN, UNITED STATES
SENATOR PROM THE STATE OF RHODE ISLAND

Senator GiuF.r. This is Senate Concurrent Resolution 1. It is
almost identical with a similar Senate concurrent resolution, No. 50,
which was introduced a year ago last January. The one change, among
the specific matters to which attention is drawn, I believe, is the addi-
tion of a provision regarding the limitation on the term of the
President.

All these specific items to which reference is made are included in
the general terms of the investigation which is proposed, but it is
thought well to mention those to which attention has been drawn in
one way or another from time to time.

This matter of Presidential succession, under which heading all are
grouped, is a matter a good deal more inclusive than has ever been
thought of heretofore. It is at least more inclusive than is usually
implied in the term "Presidential succession."

It has seemed to Mr. Smith, who is cosponsor of this bill with
myself, both at the last session and in this, that all these questions
ought to be considered together. There are too many incidents which
might occur as shown by our history, that will imperil the succession,
because of death It is not only death while the President and Vice
President are in office, as has been usually thought, but death which
occurs at other times after the time of nomination. If, after a Pres-
L,dent has been nominated by a party, or a Vice President has been
nominated, he dies, there is room for debate as to how that vacancy
can be filled by an election. And even after election there is still
uncertainty. Suppose after election and before inauguration the
President or Vice President dies, how are those vacancies to be filled?
Iien after election and inauguration-that is where they usually take
up the question--suppose the President or Vice President dies, how
are those vacancies to be filled I

These questions are not easily solved. They have teen with us ever
since the tinie of George Wasington in 1792. It was a matter of
great debate--and I am not going to trace the history of it which is

it - ,
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The OHAxIaRA. Do you have any suggestion as to changing the law
so that that would be taken care ofI

Senator GREEn. I am not making any suggestions as to what I think
about any of these questions. There are many of them which are
controversial. My point is that they all ought to be considered very
carefully because they affect not only this country but the whole
world.

Suppose there should be a controversy such as there was at the time
of President Hayes, and it wasn't possible to settle it by peaceful
means; and suppose there should be two parties, each claiming to
have control of the Government-before those questions were settled
constitutionally by the Supreme Court the feeling might run so high
that it might result in a civil war, North against South, or East against
West, or between classes in the country; dnd if that were to happen,
since we are the greatest Nation in the world, other foreign nations
might join in the fray and take sides on one side or another, thinking
that there was a conflict of ideologies at the time--and it might be-
come a world catastrophe.

It is a remote possibility and these situations haven't arisen in the
whole history of our country, but they have come very near to arising,
I mean situations which might arise we have been face to face with
a number of times. And it seems to me that these all ought to be
carefully considered, and all considered together.

So that was the occasion of this concurrent resolution. It was
introduced in the last session, as I said, referred to the Committee
on Privileges and Elections, reported out by it favorably, passed by
the Senate and sent to the House of Representatives.
i I was rather amused at a local paper, in all editorial not long ago,
taking me to task by name as chairman of that committee-that was
before the reorganization at the beginning of the year-for doing
nothing in the matter, when this very bill had been referred to my
committee, had been reported favorably, introduced in January, the
first day of the session, reported favorably and sent to the House of
Representatives by early March, and allowed to lie there dormant
ever since. But nevertheless I was accused in this editorial of being
reponsible for this delay in a very important matter, and they hoped
that the crisis wouldn't arise where it would have been neededbecause
that would be heavy on my conscience.
! Senator HAmtw. You were successful in obtaining a favorable
report upon the measureI

senator Gm.r. Yes.
Senator HA .Dr. And it was placed upon the Senate Calendar and

paswd by the Senate at the last session of Congress?
Senator GniZN. That is right.
The CHMuaMaA. Then where did it go I
Senator Gmin. It went to the House and was referred to the Com-

mittee on Rules over there.
The CuAiuxA, And there it died f
$enator Gazrx. Yes.
Senator Lomm. Your reason for having a joint congressional com.

mittee instead of the regular standing committee, is what?
Senator Gmw. I don't approve of joint committees except in rare

instances, but it seems to me this is one of those initances. We don't
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want to start out with a conflict as to whether the Speaker of the
House or the President of the Senate shall be next in line.

Senator LoDoi. Do you think that is our choice, either one of those
twoI

Senator Gu1F.N. No, but that is one of the choices and one of the
questions, and they both have been proposed in the line of succession
for the Presidency, and it seems to me that it is verT unfortunate not
to try and adjust. the different points of view if that is the solution by
a joint committee rather than by a committee of the Senate and then
one of the House.

Senator LonoR. I miderstand what vou mean about this little sensi.
tive point. here as between the President of the Senate and the Speaker
of the House, but how would you get away from that by having a
joint congressional committee instead of having it handled by the
regular standing committees?
senator GREEr. Well it is easier to adjust those matters in commit-

tee room than it is on the floor of the Senate and on the floor of the
House.

Senator LoDrG. You coul adjust it in this committee room here
without having a joint committee.

Senator GEN. Oh no, because they will say that we are all Senators
and we would take the view that it ought to be the President of the
Senate, and the House would take the view that it ought to be the
Speaker of the House.

Senator HOLLAND. Furthermore, there are several of these ques-
tions which involve constitutional amendment which go to the Judi-
ciar, Committee. We have one on the calendar today which has
emerged fronm the Judiciary Commit tee and hasn't been before this
committee at all.
The CHAIRMAN. Those are matters involving constitutional ques-

tions.
Senator Ho.AND. That is right.
The CHARMAz;. But the Reorganization Act specifically assigns

the authority to this committee to determine the succession to the
Presidency.

Senator HOLLAND. The statutory succession, of course.
Senator GEE.N. I have tried to give you the reasons why we want

a joint resolution. Now, to take up the resolution itself, it provides
for a joint congressional committee to be composed of five Members
of the Senate to be appointed by the President of the Senate, and five
Members of the House of Representatives to be appointed by the
Speaker of the House of Representatives. The committee is to slect
its chairman from among its members. A vacancy in the committee
is to be filled as provided for in the original appointment, but a
vacancy would not interfere with the woik of the committee pro.
seedings.

That committee is given the duty to make a full and complete study
and investigation of all matters connected with the succession to the
Presidency, and the election of the President and Vice President from
the time of the nomination of the President and Vice President,
through the time of their elect ion and the time of their inauguration
until the termination of their respective term of office, with the pur-
pose of making the law certain as to the Presidential election and
Succmion.
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These matters shall include, but shall not be confined to, the follow-
lug-and these are suggested because they are matters to which we
want particular answers:

(1) Whether or not the l'rvaident and Vice Preoident should be elected by
ttv, electoral college, as at present; and if seo, whether or not the members
shold be legally bound to vote In acmirdance with their Instructions.

A question may come up whether, at this stage in our history, if a
member of the Electoral College should vote contrary to the instrue-
tions he iR under, whether that would 1* counted as cast, or whether
he would be bound in eqtiity if not in laW, to cast it otherwise.

Senator LoGe. You don t go into the question of the popular elec-
tion of the President, do you I

Senator Guimaz,. No.
Senator otiL.AmND. He doesn't exclude that, though.
Senator GimfEN. We don't exclude it. These are really questions

which it seemed to us ought to be decided. That could be decided
separately or it might be added to those.

(2) Whether or not provision should be made for the case where lwfore the
election of Presidential electors, or after such time but before the election of
President and Vice President, a candidate for the Presidency or the Vice Presi-
dency dies, declines to run, or Ix found ineligible to take t4ltce If electid.

(8) Whether or not provision should w inade for thie case of the death of aiy
of the individuals from whom the House of Representatives may choose a Presi-
dent whenever the right of choice shall have devolved upon them, nnt for the
case of the death of any of the persons from whom the Senate may choose a Vice
President whenever the right of choice shall have devolved upon them.

(4) Whether or not provision should be wade for tho case where, after election,
the President-elect or Vice President-elect, or both, die, decline to serve, or fa il to
qualify.

(5) How It shall be determined whether the President. or individual acting as
President, Is unable to execute the powers and duties of the oflce, and how the
duration of such inability shall be determined.

That has arisen various times in our history. When Garfield was
at the point of death for months, and when Wilson was incapacitated
In the White House are two illustrations.

(6) Whether or not provision should be made for an Individual to execute
the office of President In ease of removal, death, resignation, or Inability, both
of the President and Vice President, Including provision for selecting an In-
dfvdual to execute such office In cases where by reason, of removal, death,
reiguation, or Inabilitythere is no individual upon whom the powers and duties
of sit diace would otherwise automatically devolve.

Senator Lowo.. "Senatori do you object to questions while you aregigalona |e nator G s. Certainly not.

Senator LoDoL. This covers both matters of statute and matters of
conatitutional amendment, does it not I

Senator (Umax. That is right.
Senator Lowa. Of course you make it clear that the list of topics

which you mention are not the only things that can be looked into
but that they are the things that are, in your opinion, particularly
important. You do not mention the proposal to have two Vice
Presidents.

Senator GXmwr. No.
Oenator Lmoou In that because you don't think well of it ?
Senator Oax. No;I put all of then in the form of questions. I

am nut taking side. I have very deite ideas on a good many of
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these things as a result of my studies of the questions, but I thought
it was a good dgal better to put these in the form of questions.

Senator L DGE. Would-you mind telling me what you think of the
proposal to have two Vice PresidentsI

Senator GREEN.. I would prefer not to express any opinion at the
present.

Senator LODE. I thought that is what you would say, but you don't
obRct to my asking?

Senator G(Et.N. No; if you don't object to my not answering.
Senator LOwE. It would make it more interesting if you would

answer, but I can see how you feel.
Senator GREEN. Now the next is very important, and I think very

little attention has been given to it by writers on the subject.
(7) Whether there are, or should be, any differences between the status,

powers, duties, and privileges of an elected 'resident and any other individual
executing the office of 'resident.

There are ambiguities in the Constitution. I don't know in cer-
tain situations whether a President is simply a President, or only an
acting President, executing the duties of thie office and the answers to
those affect the question of the Speaker of the house or the Presi-
dent pro tempore of the Senate becoming President.

Senator HOLLAN.D. In other words, whether they should have a dual
capacity or whether they should cease to be one and become the other
with full capacity?

Senator u E . Yes, and if they act in a dual capacity, aren't they
inconsistent? Can he represent the executive and the legislative
branches of the Governmnent. t the saee ti e e?

The CIRMAN. Has here ever been an y legislation proposed to
your knowledge, or Hasel, that would consider that theyshoul have
aydual capacity? Hasn't all the legislation that hasbeen passed, ip to
this date, defined their activity as a sole activity of being acting
President?

Senator GREEN. Well, that is open also to dual constructioils. I
don't think the point was in mipd when ate legislation wts passed. I
think it has been assumed that the Speaker of the House should be-
come President, if he were elected, and thereby cease to be Speaker of
the House.

The CHAIRMAN. In all the reading I have been able to do in the
time I have been able to give to it, I have gotten the general impres-

sion-that is the reason for my question of you, who I believe has
considered it at great length-I find that every bit of legislation re.
quired the Presidt t en empire or the Speaker of the House to re-
sign and become the acting Preoir t. So it excluded entirely the
possibility of acting in a dual cap eity.

Senator Guc. don't think they all do; soe do and some don't.
But even then another difficulty arises. Suppose the vacancy were to
occur before the time of the reorganization of the Housc Sometimes
the House would be evenly divided and there would be no head of the
House

The CHAURMA. There would be, then, a President pro tempore.
Senator Gn.N. There are other times, when a session is adjourned

and before the new Congress convenes, when there is no Speaker of
Ui. o .
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The CUIRvAx. Have you given thought to this? Can we or can
we not, by law, prescribe that or the purpose of this act the Speaker
of the House last elected is the Speaker of the Houte until a new
seaker is chosen I

Senator GrxN. In that case he would be acting in a dual capacity,
*ould he not?

The CHAIMAN. No; he would not, sir. He would act in that capac-
ity only until he became the acting President.Senator Gir.N. Suppose he became acting President and ceased to
be Speaker of the House, then there would be no Speaker of the House.

Thie CHAIRMAN. That is right, and if you had the same provision
for the President pro tempore of the Senate, there would certainly be
ove of the two available; and if not, you could provide for succession
as thje other bills have, tiat it would follow down the line of Cabinet
ohlcers.

Senator GRsRN. Well, all those suggestions are within the scope of
this concurrent resolution; they all ought to be taken into considera-
tion. To a certain extent they are interwoven. It seems to me that
after 155 years of the history of these doubts, we ought to straighten
them out and not have these uncertainties which become more and
more important as time goes on.

The CRUAIRNA. In studying the bill that wits passed, in 1945, by
the House, I note no provision was made for a speaker of the House
after the House adjourned sine (lie. Now what is your interpreta-
tion of this? Does the Speaker's office end at that adjournment or
does he continue to be the Speaker of the House until a new Speaker
of the House is electedV

Senator GEYS. As that would affect my answer to these other
questions I would rather not, I think, as a matter of policy, take any
position at present on any one of these questions.

The CHAIRMAN. I thought you night give us the benefit of your
study. I find that you have been studying this, as chairman of this
committee, for years.

Senator Gwmm. Yes.
The CHAIRMAN. But you don't with to give us an opinion I
Seidator Gia. I think it better policy not to take any position

on any of these questions, but to put them in the form of questions
so as to draw attention to them and so that the committee can con-
sider them. Of course there isn't anything to prevent the committee
from giving them attention or sympathetic consideration. It is im-
picasible to answer a great many of these questions; no one could. I
think if they went to the Supreme Court we might get divided opinions
as to the proper construction both of the statutes and the Constitution
itself.

The CHAIMAN. Well, I assume that would be true no matter
whether you gave your views as a member of this committee or a
number of a Joait committee or whether it was the majority of the

joint committee, there would still be that question hanging in the
air about, what the Supreme Court would do about that.

Senator Gawi. It might not be if tley recommended certain (on-
stitutional amendments to clear these tMatters up, and then passed
the iemewary legislation as a result of those amendments. .

I don't see, myself, any other way of sccomplishing it. But that
quiress pretty careful thought, and it should be subjected to every
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severe test we can put it to of criticism, technical criticism as well
as substantial criticism.

Senator LOaD. Then we have added this provision, which was
not in the resolution last year:

(8) Whether or not there should be any imitation on the number of terms
a person may serve an President.

The Cu aRmAx. That matter is presently before the Senate.
Senator GR Exi. Yes.
The CAnIMAzN. And has passed the House; that is right, is it not?
Senator GtEEN. Yes.
Senator ULoe Is it not true that this matter has always been con-

sidered in the light of death by illness or assassination? Now we
have to contemplate the possibility of death due to the action of mod-
ern warfare.

Senator GREEN. Yes.
Senator HOLLAND. And in airplane transportation.
Senator LoDoE. I don't think airplane transportation is any more

dangerous than anything else.
Senator HOuMAD. They used to stay home, it was a tradition that

the President should not leave the country.
Senator IAoE. That is true.
Senator HoLLAND. Now, with speedy transportation, they go every-

where.
Senator LODE. The point I ai trying to make is that if all you

are guarding against is death by sickness or assassination or by travel,
that is one thing; but if you are trying to guard against the effects
of modern war, then it suggests the need of havin the succession run
to people whose official business is not all in the same place; isn't
that right I

Senator GwmN. That is right, that ought to be either supple-
mented-

Senator LethE. That suggests the matter of having two Vice Presi-
dents, one who will be in Washington presiding over the Senate, and
one who will be 500 or 600 miles away.

Senator GREEN. I don't know how far away lie would have to be to
escape all these possibilities of modern destruction.

Senator LDoE. You have to be a fatalist about these matters
anyway.

Senator Gazng. There ought to be a way of determining that, no
matter what happens, there ought to be somebody who would take over
automatically without any hitch.

Furthermore, I might add that in my opinion, it is far more im-
portant to have some solution of these questions than it is to have the
et solution. I would like to see the best solution; I would like to

have in other words, the solution which I think is best, of course.
But i: think it is far more important to get some solution, to have it
certain. Certainty in a matter of this Importance is far more im-
portant than to get the best solution.

Senator Lo n. I agree with you that certainty is very important;
it is a vital consideration.

Senator Gmw. Now then, in this resolution there are the usual pro-
visions about holding hearings, and sitting, and so forth, and a pro-
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probably well known to the members of this committee-but these
questions have arisen from time to time, and it usually takes the death
6f a President to bring any action at all, or even any discussion.

Our present law which defines the succession in the case of the death
of the President, was the result of some 4 years of discussion after
the death of President Garfield, and there is a renewal of the discus-
sion now since the death of President Roosevelt. It seems as though
Heaven has guarded over this country pretty well, considering how
many opportunities there were for crises to arise which haven't arisen,
how many gaps in the law which ought to be filled, how many coi-
binations of circumstances there are which might arise and which are
not provided for in the law.

At the present time there are some 21 bills and resolutions, which
have been introduced in the House and the Senate relating to the sub-
jects covered by this resolution, and my primary point is this. They
ought all to be considered together. You don't want a succession (;f
constitutional amendments on different phases of this matter, and ini
my opinion, if I nmy express it, constitutional amendments will be
necessary.

There is confusion in the law as drafted, there is confusion in the
Comstitution itself as to what it means, and there is muchat stake now.
There always has been throughout our history but there is move now
than ever before. This Nation is the greatest Nation in the world,
and yet a combination of circumstances may arise under which we
would have no head, no President, and we are just trusting to luck,
and it is an awful gamble with fate. Now you may say that it is taken
care of by the present succession that was adopted in 1886. However,
at thiat time it might have been considered comprehensive as there was
no likelihood of all the members of the Cabinet dving before the Gov.
ernment had been reorganized. But nowadays anything may happen,
in the day of the atom bomb.

If an ordinary bomb should strike the White House at a time when
the Cabinet was in session, they might all be wiped out. If no Cabinet
meeting were being held, and all its members were in Washington,
and if an atom bomb were dropped on Washington they might all be
wiped out. That is just in the case of the President and Vice Presi-
dent, which is provided for under that succession bill, but there are
all these other cases I speak of for which no provision at all is made.

Now there is doubt as to the meaning of the law. Concerning the
Speaker of the House or the President of the Senate, who have been
proposed in line of succession, all sorts of questions come up. In the
case of the Speaker of the House he may not be eligible to be President.
There is a question as to whether he is an officer of the Nation or
whether he is simply an officer of the House. The same thing arises
in connection with the President of the Senite. Is he anything
more than an officer of the Senate I Does he come within the Con-
stitution whereby he is eligible for the Presidency? And if we
conclude that he is, then the President of the Senate can be changed
from time to time very easily. A man may be President of the Senate
only for a few weeks when his succesor is elected President of the
Senate. It is a very uncertain line of suecesion, and produces all sorts
of Constitutional debates.

You way my that that might not be harmful, but it might be
very harmful The lam dck*" amendmmmt to tho Conttution
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brought new complications. It provides that the new Congress shall
take office on January 3, but the new President doesn't take office until
January 20. So you have a "'laine duck" President for 2 weeks -there,
and unless the Houses of Congress organize, that situation may last
indefinitely. In times of great division of opinion in the country
such a thing would be very serious. It might not only affect this
country but it might affect the world.

Let me tell you . humorous anecdote. In my travels in South
America, in one country at one time I got to know some of the high
officials of the government pretty well. and at a party one of the
leading statesmen of South America said, "I wonder if I could ask
you a question. Senator. It has bothered me a good deal. If you
don't want to answer it, of course you don't have to, and you can
tell me so frankly." I said, "What is your question? I would like
to know what is on your mind." "Well," he said, "it is about Presi.
(lent. Roosevelt's death." I said, "What about itt" very curious.
"Well," lie said, "tell mie now, why was it when President Roosevelt q
died that the Republicans didn't seize the Government I"

Now that may seem very huniorous to us. and I answered with a
quip. I said, "'You know the Republicans are not very bright and
I don't think the idea ever wcurred to them." [Laughter.]

The CHAIRMAN. You didn't mean that.
Senator A)DorE. You were joking when you said that.
Senator GRUEN. Now, that isn't so funny. If you think that over

it isn't impossible that in such a situation as the death of a President,
with party feeling running very high and a controversy as to the
constitutional provisions, that such a situation could arise in the House
of Representatives and in the Senate that there wouldn't be any
President.

The CHAIRMAx. How could that be if there was a Vice President?
Senator GRE.N. I am assuming a combination of circumstances;

I am assuming that the President and Vice President died.
The CHAIRMAN. That wasn't in the equation about which you had

your colloquy with the high official of another government.
Senator (*REzN. Oh, no-but that just .uggested it to me, as remote

as it was. I thought it was a most ridiculous idea and it showed
the difference between their conception of government and our con-
ception of government. But in thinking it over I thought a similar
condition might arise where there might not be any President, and
a party might seie the Government, with one party in control of
the Government and another party claiming the right to that control.

The CIRAMAN. Give us an illuRtrat ion of how you think that might
come about. That is a very striking statement. Would you give us
an illustration of how you think that might develop?

Senator Gisrmw . Well, suppose the President died and the Vice Pres-
ident became President. Then there is no Vice President. Suppose
the Cabinet is wiped out by a bomb; as I suggest. it is a limited suc-
cession, a limited number of men. Then some people claim that there
is provision in the Constitution whereby a new President can be
seletd by the House of Representativw, or that the House of Rep.
rement"ves can make provision for the election of the Presids6,
Now suppose there is controversy there and neither happem--thsr
s so Piaddent.
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vision that the expenses of the committee " not exceed $10,000.
I do hope that we can report this favorably and pass it in the

Senate, and send it the House; and I hope this time the House may
be persuaded to tjk some action.

The CuIammA. The history of the House taking action of this kind,
'indicates they declined to pass a bill similar to yours, but did pass a
bill last session at the suggestion of and following out the recommen-
dations of the President in 1945. Again this matter was brought
more forcibly to our attention by a second letter from the President,
urging that we change the law, making the Speaker of the House the
first in line for succession. His main reason for this suggestion was
that he felt it ought not to be left in the hands of any President to
designate his own successor, but that he should be one chosen from
those elected by the people, and that throughout our history we have
never had a Speaker of the House-although it is conceivable that you
could Ikove-who was not elected a Member of the House; they always
have b;mn House Members. History has proven that they have been
elected for a great number of terms, and that they have then been
chosen because of many qualifications, such as knowledge of the law,
affability, knowledge, and competency as a legislator-

Senator Lot*. That doesn't exhaust the list of reasons why they are
chosen.

The COtAI Am. No; but those are some. That, I say, is the reason
that is brought more forcibly to our attention now.

But as far as 1 can find in the House at the time they passed the
bill before Mr. Monroney had a bill quite similar to the one you now
propose, which the House declined to pas, while they did pass the bill
in accordance with the suggestions made by the President.

Senator Gsm. Of course, that is one of the phases of the matter
that the President brought up, but that phase has been discussed since
the time of the originalConstitutional Convention. In the Constitu-
tional Convention at one time they adopted, a constitutional clause
whioh carried this idea into effect. Then the argument was reopened
and they decided no, that wasn't right, that they would bemore apt
to get a man qualified for the Prieidency if they took someone to
iSzOeed the P dentt of the same part; that it was more important--
our Government was a government o1 partie--4o continue the some
party in office than it was to pick out a man who was elected by the
people, as you sug Of course, the Speaker of the House might

ot have other qu a tons for the Presidency; he may not have been
bornin this country.

The CnAuxw. Of course he has to be qualUqd 'to be President
to saume this responsibility.

senator Gizzw. I don't want to take the argument against it or for
"ItbUt I am sying there is a ontroverqy as to which is most inpor-
tat to be sure that one payy which i4 elected stays in for 4 years
fintil there is another general election, or to devise some other means
of " elig a PreSident and avoid the priticiesz which cap. T lye
mad. about the President selecI hisw+oesO~r- , " ' +'..

TIkt this isn't anything new. At h time of'ogeWatdngtoi itwts 4jscuMed; at the tu mas Jefferson ,t waU dis .
401s m Sg w pyon, -on

aid ihey Jin1l"deidctit
was thisway,
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Now, this isn't a new thing coming up. Ever since 1886 we have
had this line of succession, and all this debate was gone into then and
also previously, and from time to time it has been gone into ever
since the Constitutional Convention itself. They may have decided
improperly, but that is one of the points for this committee to consider.

the CHAIRMAN. I think just as an observation, it is rather unique
that with regard to the discussion as to whether it should be the
party continuing in power or the one chosen by the people, we have
almost the identical recommendation from President Truman, both
when his party was in control of the House and when the opposition
party was in control of the House. So it must have been considered
by the present occupant of the White House essential to change it, no
matter which party was in control at the moment.

Senator GRmN. That is right.
The CHAIRMAN. Another observation. I think it might be inter-

esting, if you haven't studied it, to note that there have been 15 in-
stances in our history where we have been without a Vice President.
Seven occurred when they moved up to the Presidency.

Senator GREEN. Mr. Farley brought that out in his recent speech.
The CHAIRMAN. Seven of them died in office, and one resigned to

become a Senator of his own State. So we have had 15 times when,
had anytlung happened to the then occupant of the White House, we
would have gone into succession, but it has never yet occurred.

Is there anything further you would like to offer on your bill at
this time, Senator?

Senator GRzxN. I think I have covered it.
Senator HAYDEN. You make the sueion here that this commit-

tee be required to report not later than May 1, 1947.
Senator GumN. That date ought to be changed onrccount of thedelay in acting. It wouldn't of course, give timt enough now. What-

ever date you think would be appropriate is aeeable
The CIWR u. I found in the record tat you had appointed a

special committee, when you were chairman of this committee to
study th Did the ever make a report I

Senator GRmm. Yes; I have a copy of it herm.
Senator HAYDEN. It might be Well to include that report in the

record.
Ih Camm. I think it would be well.
Senator GuaN. The report was made January 24, 1948, and here

is a copy of it.
The CuAnRAN. Let us put it in the record so that the members

can have the benefit of it.
(The report referred to is as follows:)

[8. RApr. No. 892, 19th Cong., 24 am&)
The Committee on Privileges and Eleetious to whom was referred the con-

current resolution (S. Con. Res. 50) relating to the succeeson to the Prealdency
of the United States having considered the same, report favorably thereon with-
out amendment and recommend that the concurrent replutlon do pass.

Perhaps no subject has aroused more speculation and discussion over the years
than the method of election of the President and Vice President and sucesson to
the Presidency.- Moreover,, any intelligent discussion 0C this subject I crtAn
to involve grave legal and constitutional questions. gjany of th'e A~Reatio" 5
have from time to time comO to the attention of your committee In be fotm of
Ooo~ d legislition. 2The 1tort~rstloh beth*een i ny-iue involved is sat
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tmt no one phase of the eubjeet can be given adequate consideration without
a thorough examination ot the whole subject.

Oi June 1%A IINi, the President sent a message to the Congress requesting
atlon on the question of Presidential succession. Bills and Joint resolutions
have been introduced in the Senate touching this ques'.tion. There has ben

tferred to your committee a bill, H. . 3587, lssed by the House during the
let miLft se'tig to carry out the objective of the Prsident's messge. Other
We and projjaied constitutional amendments dealing with soine a slAt of the
elect 4Xtdiag before Senate and House committees.

what extent existing law is inadequate, to what extent the problems involved
way be solved by legislation, and to what extent it will be ne*sary to rsort
to Constitutional Amen(xment has not been thoroughly canvassed.

I& these circunatancee your committee believes tht it Is desirable to have a
fall an complete study of all natters connected with the sucesslon to the
Prsdency and the election of the President and Vice President, by a Joint corn-
mlitbe of the Senate and House of Representatives, and accordingly recMomends
that Senate Concurrent Resolution 50 be adopted. The resolution crevtes a Joint
oongresional committee composed of five Members of the Senate and five MNini-
ben f the House of Representatives to make a full arid complete study and inves-
tigation of all matters connected with the succession to the Presidency and the
electon of the President and Vice President, from the tinie of the nomination
of the President and Vice President through the time of their election and the
time of their inauguration until the termination of their respective terms of
office, with the purpose of making lie law certain as to the presidential election
and suepession. Reference to the terms of the resolution will indicate the many
and grave questions that are involved. The investtgation may disclose others,
bs addition to the matters specified. Some of the questions involved art; pmrtialiy,
and some will say inadequately, coverel by the provisions of existing law.
Others are in the category of matters on which the Constitution has authorized
theCongres to legislate, but no legislation has been enacted. In the case of still
other matters any change must be brought about by constitutional amendment.

In recent months there has been particular agitation for a change ini the law
on Presidential succession. This generally follows the death in (Allce of a
President. Under the resolution the joint committee will consider whether any
cange is necessary in the law of Presidential succe ion, along with other issues

volwoved In the whole question.
It ts believed that lniunuch as the conimittee is required to submit its final

report not later than May 1, 1946, no time should be lost in the adoption of this
resiution. It is hoped that a great deal of valuable information and background
for Intelligent action will be obtained and that, as a result, all unertainties as
to thme Important questions may be removed and all contingencies in connection
with the election and succession of Presidents and Vle Presidents may be pro-
vided for adequately.

The CUMX A. Senator MeMahon was advised we would like to
hear him, but he is tied up this morning with ie Atomic Energy
Oommissio h

BSoastor Gm .Wbat I have said applies to all these 21 bills or
resolutions which have come to us and to others which may come to us.
Jjwaw to me that it is a great mistake to act on any of themi sep
tately. %nd if you are going to appoint this committee, they ought

to consider them all together.Senator RoLLAND. Mr. Chairman, would it be appropriate for me
to say into the record, if I may, that I strongly approve of the pur-

- pawi of, this resolution, and hope we may. report it. I have noted
\,a only id the ease of my own State, but it has been called to my
.Attu that it is also true in other States, that this recent situation

p has stepped up the examination of this very question with
to the s i to the governorship. And it seems to me

! b~ q . of the xaconion to the Presidency is, of course,
4$ M OW, an4 It craiy is not handled with certainty

coxstituo l or stutory procedure, or both;
of travel multiplied as taey are, not only by
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airplane and motor travel but simply by the availability or acquisition
of speed which makes it possible and desirable 'and apparently nec-
essary that the President shall travel over distances that heretofore
would have not been regarded as at all possible, I think we would
just have to be very blind to the actualities if we didn't realize that
there is a greatly enhanced problem in this field, even without con.
sidering war; and certainly the implications of modem war are
visited much more destructively and disastrously upon civilian popu-
lation than was ever the case under war as it used to be.

It goes without saying that in the event. there should be another war,
which we all are doing our utmost to avoid, that. at least one of the
possibilities would be that of immediate attack against the nerve
center of the Nation, the Capitol of the Nation, where most of the
high-ranking officials presumably would be.

I think we should by all means set up this study to see tdit as cer-
tainly as men's minds'can devise it, we have a machinery which will
anticipate all of the disagreeable things that might conceivably hap-
pen in this world we are living in now, and I strongly favor the
adoption of the resolution.

The CHAIRMAN. If there are no further questions or no further
witnesses, we will stand adjourned until Monday morning at 10: 80.

(Whereupon at 11:20 a. m the committee adjourned intil 10:80
a. in., Monday, SMarch 10, 1947:
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TUESDAY, XA3CH 11, 1947

UNITED STATES SENATE,
CoMMITTEz ON RULES AND ADMINISTRATION,

Wasd)ngton, D. 0.
The committee miet, pursuant to call, at 10: 30 a. m., in room 104-B,

Senate Office Building, Senator C. Wayland Brooks (chairman)
presiding.

Present: Senators Broks (chairman), Knowland, Jenner, Ives,
Hayden, Green, McMahon, and Holland.

the CHAIRMAN. The committee will come to order.
Senator McMahon, will you give us the benefit of your thinking on

your bill.

STATEMENT OF HON. BRIEN MoMAHON, UNITED STATES SENATOR
FROi THE STATE OF CONNECTICUT

Senator McMAHox. Mr. Chairman, this proposal is quite simple
and direct. The essence of it is: Upon the death of the President.and,
of course, the Vice President having succeeded him and also passing
away, the Secretary of State shall become President. If, however,
more than 4 months intervenes between the date when he takes office
and election day, it is mandatory under the bill for him to notify
the governors of the States, who are thereupon directed to call the
electors who have been elected at the last presidential election together
for the purpose of electing a President and Vice President.
so I think that describes theproposal. I might say that if it is less
than 4 months, the intent is not to bring this machinery into operation
on the theory that for such. a short period of time it would be all
right for the Secretary of State to continue.

As we all know, the electoral college has been the subject of a great
desl of discussion during the past 75 to 100 years, and it has notbeen
a totally popular institution. However, it is interesting to note that
the electoral college was the thing that the founding fathers were the
most pleased with when they finished their labors in framing the
Constitution

It seemed to be a subject of general congratulation that they had
worked out this so difficult problem with satisfaction to all.

While the electoral college has been attacked on all sides for many
jeearwad while good arguments, I realize, can be made against it and
in favor of a direct election of President and Vice President by the

k people; nevertheless, I think we are dealing with realities and we
Might as well.realize that thete is smll,.if any, chance of the electoral

eog being abolished in our political system.
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SUCCESION TO THE PRESIDENCY

If you reflect on that, you caw understand that the smaller States-
Nevada, for example, where they hive, I believe, three electoral
votes-would be reluctant to surrender that advantage they have
proportionately over New York or Pennsylvania. rrhat goes for
all the smaller States.

Now, there has been some suggestion that one of the things that
should move us to speedy action is the fact that in this modern" world
with the weapon development being what it is, with the atomic develop-
nent being what it is, with the possibility that in the event, the catas-
trophic event, that atomic war should ensue in years to come, that it
would be highly necessary that we provide for continuity of Govern-
ment.

Certainly, the electoral college would, I suppose, be as good a
method as any for quick action in that respect. There is no neces-

that many of the electoral college members should be
wiped out or illed-there is no necessity in the Constitution that

the election of the President and Vice President be by all of the mem-
ber of the electoral college.

If that were true, Abraham Lincoln, for instance, couldn't have
been elected in the second election. He was elected by the electors
from tta States which had not seceded.

Now, it has been inquired Of me as to how vacancies in the electoral
college would be fille. The answer to that is in the Constitution.
*k4sWes kllelect its electors as it chooes. Up until the time of
the Civil War, Soth Carolina and, I believe, Delaware had their
electors chosen by the lislature; and there is no reason as I under-
taM it, it the law today why any State couldn't go back to that
q ia they so desire.

Under the power that has been given to the States to regulate not
omly the election of the electors u to its quota and also to fill vacancies,
the varim States have enacted Matutes to take care of that.

I haven' looked at them allt but I did look at those, of my own
sbts, COmetcut, which provide that the members of the electoral
cuohy, who survive shall elect to the vacant places; and that is also
tre in New York.

hMuch has bee said about the proposition-I believe the President
Ro t ha we sh*ud not have an appointed officer in the Presi-

'We A M hav* an ected cr. Under his suggestion, as
vretai ' be heessth Speaker of the Boum and the Psident

they weletid ofe rs they are not elected by the
.Z7 *Wtb efifotthe 46 ein mind. One can agree with

that we eight to hav someone elected by th
tof the Be certainly cannot beheld by any

A"W"Wo the nation to be the choice of the people of the United
lb. of President, no move than the President pro

*t'**.Ve is t s that in the event of the
or Y Prow$ a . h by Our p0o4.

S*.M frU*~-4U $4Sik tht isa&vry legitmate
I~tt E~ fr*~m fremtly don't Make ume of

fla~s ti~k w~rh ld which I thnk
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That is all I have to say, Mr. Chairman.
The CiAMMAN. Are there any questionsI
Senator HI- mz. As a practicalmatter of politics, in case the elec-

tors had to be assembled to carry on, would they do it in the spirit of
the founding fathers of this Government-that is, meet and'deliberate
in a broad-muinded manner as to what was best for the country--or
would they be guided by their politicaaffiliations?

By that I mean, would the no NON&Committee if most
of the electors were De , meet and suggest should he voted
for; or would the pa achinery be used in an way

theyn wc ddal oawt
Senator McMA i . The h e in ivia s

suggstions as to om they should ta presume sociyr
suc aOso , w dbeop0 t I con e of thel ~ tic
National Coin itee, for n bein ,ne he bodies in the
last electors re Dew or eRe anNa nal ittee
if the reve were true pe eto voi the
hope that w legislate for the a Zo torrow in is
matter'-4 n conceive of the tmg an nding to
electoral c I coce i tind IS tSnand
individual OIL t weg

On the o erad et thing n ryabu L The
torsawould freesto re it.
.Senator max .1 rse

meet togeth a nati body.
Senator IN HON. Thtis r

to be sent fro national h uar the -T ipo each
stat 0111 t Mr. So-an be an exe t Presi-

dent an recommen that they vot for hiui They dT fhim or for soebody- d

In cane their votes wn would
to the House of Represent s S i. t.

Senator MoMAnox. Under the Constitution it woxld have to do so.
The CRAiSAx. In your State do they elect thp electors by name
Senator McMAnox. We did ip until, I. think, 1986. Si the we

have put Rooselt electors and Dewey electors on the ballot. . I think
your_ qdetion s a good one. I thkit nakes no didferdif.W
should not adopt this oappiei-o-no particular ditrne-s to
the indentity of the electors, but it they ate going to be given & choice,
the power of really making the choice, I think t.is iipottant that
their identity be known.

I, do n t know *hat the general standard am for selection as elec-
tors in the other States of the Union, but I can say that in.our State
where I am familiar *ith it, the citizens who have been chosen by both

f parties Is electors Are outetanding cida of the 8ratw.
While it is true that the power and authority of being I& elector is

-Vot very great under out _re hitory; neveithlee, ihm prestige is
i. considerable and we consider it so in our State conventioav--of couraie

VW have a uaventims'.we consider ita sigW honorthA aft Payins
one of out citizens.

X. I think that applies in the Republican -Puty alo
The CAunv x It can't b. truly said-' h W]ve eandidaes

~*'Prfldet xI and' Y t4 elsOins -for ea'iN, =t be tmruly.i
$610oI-4--
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that these individuals were chosen to exercise any indep~ewdence of
thought at all when their name isn't even on a ballot. It is just a form.

Senator MOMAHON. I grant you that.
The CHA MAN. And in a great many of the States it is just a form.

Even in your State where it is just a form to make somebody think
he is quite an important person because he is chosen as an elector, when
as a matter of fact, he has no independence of thought at all; he just
does what the convention tells him to.

Senator MoMAHON. If we enacted this and put the power in his
-hands, such as is suggested in this bill, then I feel sure our State legis-
lature, no matter what its political complexion, would recognize the
different situation and again print the electors' names.

The CHAntMAy. I checked it, but I have forgotten and do not have
the figures at hand; but probably more than half of the States are now
not printing the names on their ballots.

Senator MoMAHoN. That is easy to cure.
The CaAmRAx. You would have to change the laws. Have you

gone into the question of in the event of the shock of losing_ the Presi-
dent and then the subsequent disturbance and shock of losing the Vice
President, what another election would do to the country at the time

Senator MoMAIoii. I can't conceive of its being any greater shock
to let the people's representatives gather in the various States than it
would be to Oermit the Speakpr and the President pro ten to take
over.

That prompts a question. I am frank to say I haven't looked re-
cently at the President's al Do his proposal change any pro-
vision for the succession =rte 'Prsident pro tem of theSenatey

The CAnu.&N I am not sure that the letter does. I think it was
contemplated and in the bill that waa s in the House following
his first letter of recommendation they did provide for the Secretaries
in their accepted order, not in the order of their origin, but in the
order that they had been named since 1888.

Senator MoMuror. That was in the bill I
The CuxLmAm. That was in the bill after the Speaker of the House

and the President pro tern.Senator MoMon o. Now, I would call your attention to the fact
that every single one of those persons are residents of the District of

- Columbia andare here all the tinie. Literally it might happen that
if a catastrophe were to come that the Secretary of Agriculture might
be in New Mexico at the moment; but they could all be present within
the area of one suare mile and without in any way wanting to be son-
sational, for I think it is justp>ointing out the obvious, and I do not
make it tiy statement but refer to the testimony before the Senate
Atomic Energy Committee of last year where General Groves, I be-
lieve it was, tetified that one of the present t bombs such as were
dropped on Hiroshima and Nagasali were dropped on the cit of< W sliing n it would obliterat, te White House, the Capitol, and the
pentagonn Building and everyth in a torre ponding radius.

So if the obJeotive is to ablu=ely insure continuity of goerment,
you haven't done it under this bill.

The CWJAMA. Have you thought of having the Senate meet at
Se d ed,of th* United 8ti. audth oUs meet at the other I

Senator MOMAiiX, i think sometime, Mr.. Chirman, we are too
f ap rt now. .
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BUCCE 8ION TO THE WIWUIDIDNCY

The CuA m I am thinking of the problem that you bring so
suddenly at us. Of course, the world is conscious that if such a catas-
trophe should happen, they would drop the bomb here, but if you are
contemplating that, then you ought to contemplate underground cap-
itals and you ought to contemplate the House meeting at one place
quite different from the Senate, and the Supreme Court in another
area, and decentralizing the whole system of government.

Have you gone that far in your thinking I
Senator MWMAON. That is exactly what we should do in the event

that we do not have effective international control of atomic energy,
and the Army says there is none. The only conceivable approach to a
defense would be to burrow the whole Nation underground; which is
an attractive alternative.

Senator Gsxz. Burrow instead of bury.
The CITAIRMAN. Every time we get into this and I think in most

legislation from now on you will always find the atomic bomb in the
legislation, or at least, it is popular to mention it when you are testi-
fying in legislation. I think we will come some day to that very
problem of having underground meeting places unless you can fAna
effective international control; but there is only one barrier to the-
international control at the moment; isn't that true I

Senator McMAHoN. Apparently yes; and a very sad one.
The CHAiRmAN. So that is something that we can't legislate here at

the moment.
Senator MOMAHON. No. All we can do is try to anticipate-as I

suppose people in our business ought to do-anticipate anyting that
a reasonably prudent man could anticipate.. It isn't pleasant to think
of these th'gs, I will grant you that.

Nevertheless, we have got to think about them.
The Cam AN. Had you in your bill thought of whether you would

elect a President for a new 4-year term or for an unexpired formI
Senator MOMAHON. Just for the unexpired term. In other words,

it was the contemplation of the framers of our Constitution that a
4-year term -shou!d be had.

0 page 8, line 4--"unexpired terms of the offices of Presi-
dent and-Vice President"-no, I wouldn't want the electors chosen
in 1940 called together in 194 to elect a President to serve until 1946
I don't thinkthat would be sound.

Senator KNowLAtr I think the point raised by the chairman has
some considerable merit, and that is that if we had the unfortunate
circumstance of the President dying, the Vice President taking office
and dying, or being assassinate, and then immediately to throw the
country into the uncertainties of a Presidential election-even by
Presidential electors-whereas, the succession proposed by the Presi-
dent or some other succession under the law, you at least have a
certainty as to who shall take the oath of office unmediately following

K the death of the occupant of the Presidency.
However, while it may seem a little farfetched, perhaps, I think

that the zson of the Senator from Connecticut is entitled to
some consideration, perhaps after we- have gone down the mwces.
sion--the Speaker of the House and the Premident pro tem of the

' b tSenate, or whatever order they shall be in, and then the Presidents
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SUCCUBN TO THE PRESDENCY

However, if on Inauguration Day, for example, you should wipe
out the entire Government here at Washington there should be some
machinery available so that the country wouldn't be absolutely in
QX4i not knowing by what machinery they should elect a President
of the United States.[think we have some responsibility in givingthought to that even
though it might be a farfetched eventuality. You can imagine what
condition the country would be in with the entire seat of government
wiped out and everyone who is listed as a possible Presidential suc-

.oesor, and in this atomic age it is certainly a possibility.
S .Senator iou s .As I read this bill it doesn't propose to amend

,tle earlier section of the Presidential Succession Act, but assumes
they will be operative at once in the event of catastrolie and this
simply provides machinery to be used in the event there is more than
4 months between that date and the date of expiration of the then
,current Presidential term. This doesn't propose to set up the imme-
-diate succession that disturbs you.

Frankly, that is a ground for disturbance of all of us. However,
this seeks simply to make available the electoral college, as it then
:may be stepped up to full membership, to select a President for
the people; notwithstanding what immediate succession may have
been provided. Is that correct I

Senator OMAwo . That is right, Senator. In other words, I
think that meets the objection of t chairman, about this throwing
the country into another election. The Secretary of State imine-
ditely takes over and under the bill if the Secretary should be out
of the way, then the Secretary of the Treasury, and so on down the
line wouldtake over.

Senator HUIAND. It that list isn't long enough, then your point
would be immediately applicable to the lengthening of it so there
would be sure to be .smebody available. There should be somebody
available to step in meday.

Iwos maVhinery prevents the operation of any machinery in such
a way as to defeat the people and prevent them from having a choice
detilyin the .vent of more than four months' hiatus

Sen tior KNowoAD. Of course, the situation like this wouldn't be
* dlv to happen unless we have a Pearl Harbor attack'on the National

Capital to be immediately followed by a declaration of war, or that
we be involved in war; so that we must just maintain, as you point
out there, a continuity of government here that wouldn't leave us in
a ompletely disorgamzed position.

Senator HoLwD. That is one question and a very important one,
u*this question is a different one, as I see it.
Now you ai*talking about disagreeable things but suppose on one

of his journeys the Pesident should have a mishap and come to an
v.nfrtunate and untimely death. He was elected Vice President.
Then the Secretary of Siate, General Marshall, would immediately
come avaiab to at, but under this bill if more than 4 months

thea remain from the date of that accession by General Marshall
to the Presidency to tl end of the term, this machinery would imme.
sd liately become opative to prevent that kihd of a choice of the Pres-
filvwy beingeopeitfive forthe whole rest of the term.

/



SUCCESSION TO THE PRESIDENCY

Instead, through the electoral college the people would be given a
chance to name someone. They might name the same man, but they
at least would be given the chance to act.

That is it unless I misunderstand the intent of the bill.
Senator lcMAuoN. That is right.
Senator HOLLAND. The thing you brought up, which is extremely

important as tan objective, is not the objective of this bill.
Senator MOMALION. It serves a good purpcee.
Senator GREEN. I wanted to draw attention to a statement the

Senator made, which I don't think should go uncommented on. That
is that the Speaker of the House was necessarily elected by the people,
although not the people of the whole country, by people of one con-
gressional district. That isn't necessarily the case, legally.

Senator McMAHoN. I didn't say that, Senator. I said that the
Speaker of the House and the President pro tempore were not elected
by the whole people-fat least, that is what I meant to say.

Senator Gitx. But they were elected by a small proportion of
the people.

Senator MCMAIoN. By the people in their districts.
Senator GREEN. That is the statement I am criticizing because that

isn't true, as a matter of fact. They have been, but they don't have
to be. The Speaker of the House does not have to be a Representative.

Senator MoMAON. That is right, and I might call attention to
the fact-

Senator GREEN. So even under the President's suggestion, the al-
ternative he suggested, in order to have somebody elected by the
people to some degree isn't fulfilled by providing for the Speaker
of the House to be in line.

Senator MCMAHON. I will add the President pro tempore by point-
ing out that the President pro tempore conceivably could be an ap-
pointee of some Governor seeking to pay off a political obligation in
the event of the death of a Senator.

Senator GREEN. Furthermore, you can have a new President pro
tempore of the Senate every week. It can legally be done.

S nator McMAHoN. Yes.
Senator HOLLAND. He would have to have a political potency much

greater than any I have observed.
Senator JANER. Sometimes the people that elect the Speaker of

the House and the President pro tern of the Senate are representatives
of all the people assembled, together, which is the equivalent of electors
of all the people.

Senator HOLLAND. The man elected to be Speaker in order to be
President may be fine for his parliamentary knowledge, fine for his
sense of fairness, fine as a legislator, but entirely without experience
as an executive in important matters and it doesn't follow at all that
a man who could make a good Speaker or President pro tern would
necessarily be good material or even be considered as material for the
presidency I

I Senator Jrxmm. It likewise doesn't follow that the electors wouldn't
make the same mistake by picking somebody out of the blue, so to
speak

Senator HOLLAND. They were selected by the people to do thiis job.
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SUCCZSION TO THE PRESIDENCY

Senator Jnm. They were selected under our system to elect cer-
tain people as they were voted on in this election and if these people
are dead, what are they going to do V They weren't elected to elect
anybody else.

Senator MOMAJo. They would bp under this bill. That is the
poiWt.

Senator Gums. They are up against the same difficulty if the candi-
date whose name appears on the ballot dies before the electors meet.

Senator JzrNsa That is right.
Senator HouA"w. It might follow if this bill were passed that peo-

pie with very sound judgment, very sound general judgment, would be
iebeted as electors instead of its being a matter of honorary selection.

Senator McMAHON. You have good people, don't you?
Senator Jinlcan. Yes.
Senator Gmxw. I think this bill takes care of certain contingencies.

but the one which we discussed the other day should take care of all
the contingencies, and that seems most desirable.

Senator HATDRN. May I make this suggestion to you, Senator?
The Senate is entitled to have a Vice President to preside over it, in
the event that the President dies and the Vice Presiderit becomes Presi-
dent. Why not have your proposal in operation and have the Presi-
dential electors elect a Vice President whenever a vacancy occurs?

Senator MoManow. I see no reason why that couldn't be done
Senator.

Senator HAYDEz. Then there would always be a Vice President t(
take the place of the President in case of death or disability.Senator MUMAHoN. That is a good suggestion.

Senator HoRLAN.. Senator Lodge's suggestion was good. He sugr that the Constitution be so changed as to have two Vice Presi

Senator HAYmEN. But your plan would not require an ameudmen
to the Constitution.

Senator MCMAo N. No.
Senator HAYDim. In the event the Vice President of the Unite

States should die in office or should become President, the electoi
would then be amembled within a comparatively short time to elegy
another Vice President. In that way there would always be a Vi
President. If Cougess took that step, we would not have to wa
until an atomic bomb explodes.

SSenator McManow. I would be happy to incorporate that sugge
tio. I think it is an added attraction, if I might call it that.

Senator HouAn. Just one statement in your remarks, Senatc
tht I have a question about in my mind, and that is this: I unde
' tood you to say that in the event the electors made no choice, that t.
itolo. would then under the Constitution devolve upon the House

h belirm is the cae with reference to the quadrennial eleeti(
t belie" it would have to be so included in this statute-mi

M)& .to be include in this state to become applicable to this kind

Senator McMurow. Don't you think section 7 on page 4 would taeotthtt Itays:

tasOt z&srotd In this act, the electors, where required by section 4
s*a n eut and a Vice President, shall proceed in the manner provided
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the Constitution and by law for a regular quadrennial election of a, President
and a Vice President and all laws relating,

and so forth.
Senator HOLLAND. Do you mean that you think the phrase "all laws

relating" would incorprate the constitutional provision applicable
to the House in this bill?

Senator MCMAHON. That is the catch-all phrase, but in the first
line-_

Except as provided In this act, the electors, where required by section 4 to
elect a President and a Vice President, shall proceed in the manner provided by
the Constitution-
the Constitution spells out specifically what happens in the event a
majority does not occur.

Senator Hou.AND. This is very specific so far as the functioning of
the electors is concerned, but I don't see anything specific in tiere
with reference to the functioning the House, unless it is included
in that latter part.

Senator MCMAION [reading]:
All laws relating to a regular quadrennial election.

I think it is included, but it might be added to make certain.
Senator HOLLAND. I think that might be looked into because cer.

tainly the Constitution as written oes not spell out any further
function of the House than at the regular quadrennial election.

The CHAnmAN. If there is no further comment, Senator Fulbright
is here and we will proceed to hear him on his proposed bill.

Senator MOMAUON. Thank you, Mr. Chairman.

STATFEN IT OF RON. . WILLIAM FULDRIGHT, UNITED STATES
SENATOR FROM TIE STATE OF ARKANSAS

Senator FuiaRHT. Mr. Chairman, I have hardly had a chance
to look at my own notes, and I do not have a prepared statement.
You have seen the bill and it is not, I might say, an original idea.

This bill is modeled after the originaISuccession Act of 1792. It
was approved March "1 by President Washington. Many of the men
who passed upon that act had participated M and were members of
te Constitutional Convention.

The principal provision, of course, whic I was interested in and am
interested in, is the provision for an election to supply a vacancy after
the death, disability, resignation, etc., of the Vice President any of the
President. That is what we are interested in, as I understand it-the
matter of succession thereafter.,Very simply my suggestion for that is to provide for the calling of
an election. Tho person who succeeds the president would be acting
in the nature of a caretaker, following the death of the President and
Vice President, under the law as it now is. That is through the Sec-
reitry of State, the Secretary of Treasury Secretary of War, and so
on; but thi significance of who becomes e acting President is notparticularly g t becau his only function is to act as President
pending the calling' of a election and the election of a real President

The i'des that ither the President pro tempore of the Senate or the
Speaker of the House should succeed as President and.really succeed
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to the office of President has never appealed to me. It seems to m
that is not the proper approach. There was always much disagree-
ment about that when it was discussed in the consideration of this
original act.

Whether ov not they are officers within the meaning of the Consti-
tution-we have assumed that. There is still debate about it, whether
they would come strictly within the meaning.
But there are many complications that can arise from using such

officers as either of those. The thought that they are elective officers
as opposed to appointed officers doesn't seem to be very significant
today because they certainly wouldn't be elected to the office of the
President.

They were elected, certainly in the case of the Speaker of the House,
by a, very small constituency and with no thought that there was a
possibility of his acting as President or becoming President.

I have examined the various proposals. The others havu been the
Supreme Court Justices. None of those seem to be appropriate. I
don't think that the members of the Cabinet are properly men to act
as President indefinitely-that is, for the full term.

The vacancy, as was pointed out on the floor yesterday, often occurs
during the first year. Until we have an election, I think they are
properly what I would call the caretaker President. I think the only
way you can properly have a man really to discharge in the fullest
sense the office of President is where he is elected, either the President
or Vice. President, or in the case of their deaths, as President again.

The bill by Senator McMahon has just come to my attention. It
utilizes the services of the existing electoral college to achieve the
common purpose. Of course, if the vacancy occurs shortly after the
election of his predecessor I see no real objection, but if it occurs a.
long time after, there may be a.very considerable change in the settle-
ment of the people.

In that case it wouldn't be as safe a way as to follow the procedure in
my bill; that is, have a new election, which would reflect the attitude
and thewili of the people as of the time when the contingency arises.

Senator MCMAUON. Could I interrupt you, &qnator I
Senator FuumiiohT. Let me make one more point.' I may forget it.
This original bill, adopted in 1792, which carries the provision in

section 10 relating to elections very similar to the one in my bill, was.
examined by the Committee on the Judiciary of the Senate, I think in
1856, or 1858-and I have read that report. I didn't bring it here, but
I can get it if the committee is interested.

That committee examined that act and gave their views as to its
constitutionality, and so forth.

The CHnAnau. They also said in their judgment the Speaker of
the House and the President pro tempore were officers within the
meaningof the Constitution?

Senator Fmuaowr. Yes; and they also said, that the act was con-
stitutional in providing for elections

As I undoetbnit in the origita dicugsions in the House about
whether or not it shoNd be one or the other the Io~se wanted the
President pro tempo_.e and the Speaker, and, the 8eni.e wanted the
Secretary of State, There wata difew ip t llticl views of
thetwobodie. , er n:jei: ie i. vies o
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The rekl quarrel centered around Thomas Jefferson-whether or not
it should be made possible for him to become President, as he was then
Secretary of State.

Senator HAYDEN. Were they printed committee repots?
Senator FuiLBRojur. The one in 1856 is printed. Idid have it in

my office. You have seen that, I think.
The CHAIRMAN. I read excerpts from it.
Senator FUUiRIOIIT. I have the report and I have the citation in my

office. It is a very interesting report by the Committee on the
Judiciary, but it is true that the choice, whether it be the President
Pro tempore and the Speaker or the Cabinet officers, has varied
primarily, I think, because of tlh politics of the House and Senate as
to whether they are in accord with the Executive.

Senator HAYDEN. I take it that your objection to the use of the
electoral college is purely a matter of timing?

Senator FuLBwuonr. Yes. If the death occurred immediately or
soon after election, of come, it is all right. However, in view ofthle
shifting of opinion, it would be funny to have them called together 3
year after they were elected and under the circumstances now I think
it would be a very rash man who would say they reflect the opinion
of the country.

Senator HAYDE N. On the other handthe farther away it was the less
time the newly elected Vice President or President would have to serve.

Senator FuunioHT. On that particular term, but under our system
it certainly 'creates a very great advantage, and, I think, creates a
situation that is difficult to get away from in the next election if this
old electoral college is given the chance to elect.

I might add further that I don't think the electoral college is a very
good instrumentality of government as it operates at present. It
performs a function entirely different from that which the founding
fathers intended.

Senator GIREEN. Wouldn't this return it to its original purpose?
Senator FumuII'r. No; because of the development of parties.

They didn't foresee the development of parties. My view isthe parties
ought to be strengthened, improved, and not abolished; and I don't see
how you can get away from party government.

Senator GREEN. I am not taking a position for or against, but I
would like to ask what yott think of the general proposition often
made that the important thing is not to have any change in policy for
the 4 years, that once in 4 years is often enough to have a fundamental
change in policy that usually occurs as a result of party government in
this country.

Senator FULBRIIGHT. I don't think these modern conditions lend
themselves to any such rigidity.. I think it was all right during the
first 150 years of our history, but to say you can't change a policy for
4 years is not sound. Conditions change too fast.

Senator McMAHtON. If you follow your idea to its ultimate end, it
would man the strict adoption of the British parliamenatry system.
A President may not die-to follow your line o thought-but at any
given time in his term he might have much less than a plurality of
the people who would on that day elect him to office, and yet he goes
on under the Constitution until the end of his term.
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I don't see the strength of your objection to the fact that if the
electors 8 years after they are chosen select one who would pursue
the basic policy of his predecessor-particularly, as Senator Hayden
points out, that brings him nearer to the election. 'INow, as to your objection that the man selected by the electoral
college would have a leg up to the nomination--he still has to be
passed upon bV the people, and if under the bill suggested by the Pres-
ident, he, unfortunately, was to pass away and tle Speaker of the
Rouse was to succeed him, I daresay that he would have a leg up on
a nomination.

'Senator FULMBHT. I don't approve of that, either.
,Senator MOMAHoN. But the people would have a chance to pass

on it.
Senator FULm oRT. First let me say something about that great

bugaboo about the parliamentary system. I don't consider liy bill
introduces that. The essence of the parliamentary systent is election
ofi the executive by the legislature. We still retain the election by
the people. All this idea that this is a British idea is not so.

That very thing was discussed in the Convention, and the Virginia
plan which was one of the leading plans. had that provision in it-
the election of the Executive by the Ikgislature.

As a matter of fact, during Me course of the Convention on three
difleient. occasions they decided that that was the way it should be,
but finally they changed their minds and developed this electoral
system; but my bill will not introduce the parliamentary system.

Senator McMAHoN. Of course, it wouldn't; but I say the basic
philosophy behind it, which-I am neither agreeing with nor disaglee-
ingwitlh--I am simply. pointing out that there are certain things
that there is no likelihood you are going to change our system. I
think the electoral college is one of themn, as I said before while
explaining the bill- and I think another thing is the 4-year term for
the President. I do not see any great likelihood of change in those
basifa concepts. Since there will e no basic change, I think we had
better formulate our thinkiitto that fact.

I could make a good argument against the electoral system, however.
Senator HAYDN. It seems to me that the only thing necesa y to

take care of the election of a Vice President because if the President
passed away there will be another man selected by the electoral col-
lege, asproposed by the Senator from Connecticut, ready to take his
place. Then'the electoral college will select another Vice President.

Senator FumoHr. Three or four years later?
Senator HAYDlEN. Yes; but all that is needed is to be sure that there

is a -aiting Vice President to0 ke the office. Congress does not have
to do anything more.

Senator Fuiawm%. You don't think it is important that the people
have anything to do with his selection-that it is just a matter of
having somebody there# It that is true, why not leave that out and
let it down the-Cabinet I You have some man who can- function,
:and if it makes, no difference whether he represents aiy particular
views or has any ability, that is all right.

-Senator. Qax., Doesi't it, meet thi objetion the President mad%
that he is selecting his own sucoeor.
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Senator FULBRIGHT. I don't see that there is much difference in
his making the selection and having it made by my old district in
the Ozark Mountains consisting of 250,000 people.

Senator GRE~rN. It is the same point, isn t it?
Senator FuLpitIonT. The point, Senator Hayden makes, if I under-

stand him. is, that it doesn't make any difference who the successor is
so long as you have a man. He is not elected to be President and he
is not elected by any electors who havebeen recently designated by the
people to choose a man.

The real men who name the President are the men at the convention.
Under our system, the electors are just a conduit. They have no func-
tionl to play of any importance. After the election in November we
kiiow who was elected before the electors even meet.

Senator HAYD.N. Congress might provide by law that there shall
be pa rt v convent ions to instruct the electors.

Senator FULBIMIIIT. That is what really happens now, isn't it'
Senator HAYDE . To follow the modern practice, a national con-

vention of the party that had the majority of electors could meet and
instruct them.

Senator G(itREEN. Do you think it would be a good thing to have can-
lpaigis and elections 6 months after one or 6 months before another?

SeMator FVLlIG.IIT. I don't think it is a bad thing to have the pos-
sibilit y of elections because it keeps the people much more aware of
their Governnient. Under our present system there is a tendency to
get excited every 4 years and then forget about it.

Senator (imt:EN. They would never have a change to forget about it..*
Senator FULtmrn' "IT hey shouldn't have a chance to forget about

,it. They ought to become familiar with the Government in view of
the difficulties that confront us.

Senator GREENii. The whole country is always upset during a pre-
election campaign and during the election itself.

Senator FuL OIniT. I think if they knew they would have them,
they would get used to them, they would not be in the nature of a
county fair, as elections are now.

Senator GREEN. Why not have a President and Vice President
chosen every year? Then they would keep in close touch with the
7eple, and the people would be educated to all the measures before the
congress.
Senator FuvuitionT. I don't propose that we must have a definite

time Whenever the circumstances and occasion indicates that it is
proper to have one, we ought to have one, and I think that the death
of the two people who were elected for these two offices is a proper
occasion.

That is about all. I think the circumstances that we are under indi-
cate whether we need it. I wouldn't advocate one every year regard-
less.

Senator GRraN. If it was beneficial, why not I I thought you re-
pgrded it as beneficial.

Senator FumhuT. It might possibly be beneficial. I can't think
of any reaon why it should be set down as a rule. In this bill I am
gmg back to the faith of the founding fathers.

Incidentally, there is a very excellent little statement that concerns
that.. It is by the Library of Congress, and if you don't have one, I

I a
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think it ought to be made a part of the record. It condenses the history
of this orignal act.

Senator GiEN. It is already in the Congressional Record.
Senator KNOWLAND. I think it would be well to have it in the record.
Senator Ivws. Yes; I believe it should be in the record.
Senator FUBoEHT. It is a very conservative suggestion. It is

going back to the way the founding fathers thought this ought to be
handled; and as I said, there were a number, about 16 Members, that
had participated in the Convention in one way or another, and Wash-
ington approved it. So it has pretty good authority and was the law
until 1886.
Senator GREE. Washington changed his mind, if I remember

correctly.
Senator FuLmoWHT. I am not one to say nothing should be changed.

I merely mention that it isn't anything too radical.
The CHAIRMAN. Are there any further questionst Have you any-

thing further that you wish to aad Senator I
Senator FUBSIGHT. I might add further about these other bills. I

saw the one the Senator from Rhode Island suggested, Senator Green,
about a committee to study the entire question of succession. I cer-
tainly think that is a good idea. If this committee doesn't feel that
it is necessary to pass any one of these bills, I think that it is of suf.
ficient importance to warrant a study by the committee.

There has been one other idea that I had thought of that there might
be made a distinction regarding the way this contingency came about
-that is as between accidental vacancy and a vacancy which might
be caused by voluntary *action on the part of the Executive.
* I don't want to go into that now. -It is a thought I just wanted to
mention--that if this is taken and considered seriously and pursued,
.1 think that ought to be further considered.

The CHAIRMAN. I guess that is all the witnesses we have this
morning.

Senator IvFs. Do you want that 'document in the record, Mr.
Chairman?

The CHAIRMAN. Yes.
(The following is the document referred to by Senator Fulbright:)

SwroN 00 THI PRZAIDENTLAL IFJAMrlON AND Scz5ssiON Avr or 1792

On March 1, 1792, President Washington approved "An act relative to the
election of a' President and Vice President of he United States, and declaring
the officer who shall act as President in case of vacancies in the offices both
of Pr sldent and Yice President." Section 9 of this act provided:

"That in case of removal, death, resignation, or inability, both of the Presi-
dent and Vice President of the United States, the President of the Senate pro
tempore, and In case there shall be no President of the Senate, then the Speaker
of the House of Representatives, for the time being shall act as President of
the. United States until the disability be removed or a President shall be: elected."'

Inasmuch as both the legislative and executive sessions of the Senate were
held behind closed doors until 1798, the arguments presented In the Senate
debates relative to Presidential succession are Inaccessible; the Senate suf-
fered only an outline of its proceedings to be reported. The Rouse of ftpre-
sentatives, on the other hand permitted its d4b4tes to be reported, but only
meagerly. A study of the, of Oengr0 s reveals, conieq tiT, little

J 'lI BUL 40. ,.*
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more than the mechanics by which the Succession Act of 1702 was finally
passed.'

When the Second Congress first convened, October 24, 1791, the legislators
found it imperative to devise quickly some method for the choice of electors for
the Presidential campaign of the ensuing year. On November 1, 1791, the
Senate appointed John Rutherfurd, Roger Sherman, and Aaron Burr to serve
on a committee "to report a bill determining the time of choosing the electors
of President and Vice President, and the day in which they shall give their
votes, and prescribing the mode of transmitting the votes to the seat of govern-
ment."' The eonamittee reported a bill on the 15th of November; on the 28d
of that month the bill was recommitted and the committee instructed to Insert a
clause In the bill providing for the administration of the Government in the
case of vacancies in the offices of President and Vice President. Five days later
the committee reported the hmendments, which were agreed to and read, and
the bill was ordered to a third reading. On the 30th of the month it was
read the third time and passed, with the iiinth section precisely the same,
save for punctuation, as it appeared In the act of March 1, 17W2.' As the Senate
debates were closed to the public at that tine, there is no record as to why
the subject of Presidential succession should have been coupled in the same
bill with the provisions relative to the choice of electors.

The House received the bill on November 30, 1791; on the 1st of December
it was read the first time, and on December 22 the House in Committee of
the Whole proceeded to consider It." Representative Alexander, White, of
Virginia, a Federalist, Ipoved that section 9 be struck out, on the grounds that
it was not germane to the main purlpose of the bill and that the Speaker
"was not a permanent officer, If he could be considered as one in any point
of view." White was convinced that the Speaker "was no more an officer
of the Government than every other Member of the House." Representative
Jonathan Sturges, of Connecticut, likewise a Federalist, supported White's
contention, adding that he (lid not believe that the framers of the Constitu-
tion endowed either Sfraker or President pro teimpore with the status of officer
of the Government. Sturges also observed that Inasmuch as the Speaker pos-
sessed the power to decide the amounts of compensation to be jiccorded the
President and Vice President, it would be "evidently improper" for the Speaker
ever to have the opportunity to assume the Presidency. Representative Theodore
Sedgwick, of Massachusetts, another Federalist, supported the section, asserting
that its passage was necessary immediately to settle the question of succes-
sion, and that the present Speaker and President pro tempore were as far re-
moved from Executive influence as any persons could possibly be. After the
expression of a few more pro and con arguments, none of which varied from
those already outlined. the question for striking out the section was negatived.'

Immediately after White's motion was defeated, Sturges moved, on Decem-
ber 22, that the words "the President of the Senate pro tempore, and the Speaker
of the House of Representatives" be struck out. Representative William B.
Giles, of Virginia, an anti-Federalist, supported the motion, declaring that the
Constitution contemplated the creation of some permanent oflcer, and neither
Speaker nor President pro tempore could bi considered even a temporary officer.
Mr. Sedgwick countered with the remark that It was Impossible td determine
what constituted a permanent officer. He was also surprised to learn that
anyone doubted that the leaders of Congress weze officers. RepresentaUve El-
bridge Gerry, anti-Flederalist from Massachusetts, agreed with Sedgwick's view-
Ioint, and read the clause from the Constitution which states that the House
isto choose its Speaker "and other offerss" Gerry hoped, nevertheless, that
the provision for the Speaker of the House be struck out, "in ordei to avoid
blending the legislative and executive branches together.*'t

Representative James Hillhouse, a Federalist from Connecticut, stated that
the President pro tempore, rather than any officer appointed by the &eeutwe,
Should be made eligible to suceed to the highest ofio, -Otherwise, a favorite of

' Frederic A. 0 and P. O yman Ra, Introduction to American Government (New Yort
and ndon, 192), p. 816; Robert LUce, Le ilative Procedure (Doston and N&* York,
1"2), pp. 2-244; of Congress, vo. 1 con., 1t-d ses (Wam Sbaqtn, lk)l

'4 Anas of Cone, vol. 5, 2d Cong., lst-" NWs, p 25.
dpp. 80 8 8 8.
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the President, and not the choice of the people, might become President. Such
an eventuality would violate "the first principle of a full elective Government.
The Senate are appointed by the people, or their Representatives, and hence
0* 0 filling the vacancy would devolve with the greatest propriety on that
body." Hillhouse apparently had reference to proposals--which were not re-

rted in the sketchy debates--that Cabinet officers replace the Speaker and the
dent pro tempore as Presidential eligibles. Representative Hugh William-

son, .a Federalist from North Carolina, disagreed with HilIlhouse, and favored
Sturges's motion to strike out the Speaker and the President pro tempore. He
observed that the broad construction of the word "officer," as advocated by the
proponents of section nine, would make it possible for any person in the Nation,
whether Government employee or not, to fill executive vacancies.

On January 2, 1742 the Committee of the Whole negatived the motion to strike
out the congressional leaders. Amendments having been made to the prior clauses
of the bill, the entire bill, along with the amendments, was reported to the House.
Mr. Williamson then renewed the Sturges motion, which was immediately divided.
On the motion to strike out "the President of the Senate pro tempore," the vote
was yeas 24, nays 27. Among those supporting the motion were four Members
who had been delegates to the Constitutional Convention: Abraham Baldwin,
Thomas Fitslmons, Hugh Williamson, and James Madison. The nays included
the name of but one Member-Nicholas Gilman-who had served in the great
Convention.' The qUestion then being put on striking out the words "and in
case there shall be no President of the Senate, then the Speaker of the House of
Representatives for the time being," the vote was yeas 2, nays 25. The bill
thereupon was tabled.

On January 6 the bill was recommitted to a committee of the whole House,"
where, upon its reconsideration on February 9, the ninth section was struck out.
A motion was then made to fill the blank with a provision by which the "senior
Associate Judge" [Justice] would succeed to the Presidency In the event of Nx-
ecutive vacancies. An amendment to this proposition quickly followed, to the
effect that the Secretary of State, rather than any member of the Judiciary, should
succeed. After a short debate, the details of which were not reported, the Com-
mittee rose without taking the question. The next day the House again resolved
Itself Into a committee of the whole House and voted, 82 to 22, to substitute the
Secretary of State for the congressional leaders as an eligible for the Presidency.
This time Nicholas Gilman sided with his 01d Constitutional Convention col-
leagues."

On the 14th of February 179X the House, again resolved into a Committee of
the Whole, resumed consideration of the bill, but did not even allude, according
to the Annals, to the question of succession. The next day the bill, incorporating
the provision for the succession of the Secietary of State, was read the third
time and passed.. Several days later the bill, with various amendments, was
returned to the Senate. To all of the proposed changes, save that pertaining to
-the ninth section, the Senate agreed. Determined to make the President pro
tempor-) of the Senate and the Speaker of the House the only eligibles for Presl-
dentLal succession in the event of simultaneous vacancies in the two highest ex-
ecutive offices, the Senate, on February 21, sent the bill back to the House. The
same day that body, by a vote of 81 yeas to 24 nays, receded from its objectional
amendment."

Whereas the debates do not disclose the motives for the Senate's rejection of
the House succession amendment, an extract from the writings of Fisher Ames

k does. The choleric Mr. Ames, a Federalist Representative from Massachusetts
in the Second Congress, confeew! in a letter to Thomas Dwight, dated February
-28,17M that his Federalist brethren in the Senate had blocked the House amend-
ment inerely because they feared that Thomas Jefferson, Secretary of State, and
the principal object of Federalist Jealousy, might possibly slip Into the White
Mook by virtue of the Indirect route provided by the amendment. Mnes glee-
ully Wnfoed hIs fiend that: "s Secretary.ot State In struck out of the bill
for the future Presideacy, In case of the two first offices becoming vacant. His

ConsrI w 74tk Cons., d s, B. Doe .No. , the Costitution of the United;t Jtit!! of Amorits (Was Ijwto%, 1% ) Mp $141 ... , '
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friends seemed to think it important to hold him up as King of the Romans. The
firmness of the Senate kept him out." w

Among those who voted for complying with the Senate's demand were two
Members who had participated in the Constitutional Convention: Mr. Jonathan
Dayton, who had previously refrained from voting upon the succession bill, and
Mr. Thomas Fitzsimons, who had hitherto voted with Baldwin, Williamson, and
Madison. The last three, along with Gilman, voted against the surrender to the
Senate."

The act became law on March 1, 1792. It Is Interesting to note that the re.
visers of the statutes, in embodying the act of 1792 in their compilation, refer to
the presiding officer of the Senate as merely the "President of the Senate"-
omitting the words "pro tempore." 11 The omission obscured the meaning of the
law. As the Vice President Is designated by the Constitution "President of the
Senate," and as It is only in his absence or when he assumes the Presidency of the
United States that the Senate is empowered by the Constitution to elect a Presi-
dent pro tempore for Itself, the law, when referring to the latter, should have
employed the full Constitutional designation. If the revisers had been Interested
only In brevity, one wonders why the words "for the time being," which followed
"the Speaker of the House of Representatives," were retained.

That section nine of the Succession Act of 1719, or its peculiar interpretation
in the Revised Statutes, remained valid for nearly a century may be attributed
more to the fact that no occasion calling for the actuation of its provisions
ever arose than to any lack of criticism of the section. Doubts as to Its con-
stitutionality, propriety, and efficacy were sounded from the first-in and out
of Congress. James Madison, who had voted against the section in the House
debates, revealed his views more succinctly in a letter to Edmund Pendleton,
dated February 21, 1792. Madison asserted that "the bill certainly errs," and
listed four objections to It:

"1. It may be questioned whether these are oOfcera [President pro tempore
and Speaker] In the Constitutional sense. 2. If officers, whether both could be
Introduced. 3. As they are created by the Constitution, they would probably
have been there designated if contemplated for such a service, instead of being
left to the Legislative selection. 4. Either they will retain their Legslative
stations, and then incommtible functions will be blended; or the incompatibility
will superwde those stations, and then those being the substratum of the ad-
ventitious functions, these must fail also. The Constitution says, Congress may
declare what officers, etc., which seems to make it not an appointment or a
translation, but an annexation of one office or trust to another office * 4 0,, A

It was not until 1856 that the question of revising the act of 1792 was seriously
considered. In that year the Senate Committee on the Judiciary reported that
the act was entirely constitutional, including the provision for a special election,
but pointed out that It was possible for neither congressional officer to be eligible
for the Presidency, as each might lack the age and citizenship qualifications.
The committee recommended, therefore, that in cases where both these officers
were Ineligible, the Chief Justice, provided he had not participated in any trial
of the President, should succeed. Should this officer prove unqualified, the
various Justices of the Supreme Court, according to the dates of their com.
missions, would be next in line for the Nation's highest honor. Nothing came
of the committee's recommendations."
I or the next quarter-century the act of 1792 remained unchallenged. In

1881 the fight for revision was resumed, but It was not until after 5 years of
heated debate that section 9 (or 146) was invalidated. On January 19, 1888,
a new Presidential Succession Act was approved, whereby Cabinet officers
beginning with the Secretary of State, were designated Presidential sucessors
Arguments similar to those advanced by the proponents of the long-awaited
amendment have been summarized by two prominent American political
scientists:"Under it [the act of 17W21, the presidency would devolve upon a person
who had been sent to the National Capital to be not an executive but a legislator.
It Eight also bring the Government under the direction of a (Ohief Bxecutive

Seth Ames, ed., Works of Fher Amen (Boston. 1654), voL.t, p. 114
'Annals of Congres, op. dt., pp. 411-41&w riod St tuteiO, s. 140.

ln tte a hrWritlng of Jam Madis, 1rth ?rlast af the Unie Stts
(Phiaeib a 166) ,voL. 1, p. 549.
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belonging to a different pat from that to which the President and Vice President
had belonged. Still more serious, If both the Vresideat and Vice President
should dhe during the lntezval betweea the expiration of one Congress and the
meeting of the next there might be no president of the Senate, and there certainly
would be bo Speaker of the Boue.1"

Senator Ho.wW. What we are all concerned about seems to be
two things. First, under the amendment of section I of the Succession
Act to provide for an orderly succession that would be as fully repre-
sentative as possible, and if not regarded as representative, then for
machinery through which in an orderly way a representative Presi-
dent or Vice President, or both, could be chosen to fill the vacancy.

Te second thing that comes up in connection with the discussion
of Senator McMahon's proposed resolution is the matter of having
flexibility under which we could have immediate action and succession
in the event that everybody that was named under section 1 as now
constituted or'as amended should through modern catastrophe, which
at least is possible, be wiped out by one common calamity.

He suggested one course of action and others have been suggested.
I wonder if anybody has thought of the matter of referring the choice
in the event of any sudden catastrophe of that kind to a new college
or agency, which we might refer to as the College of the Governors.

The governors are selected by the people of the various States and
have been recently elected. They certainly can speak with some au-
thority in regardto the point of view of the people whom they do
represent.

It would be a small group and would be a flexible group. They are
used to working together through the Governors' Conference, and
they know each other. In the event of a real catastrophe or calamity-
considering only that aspect of the thing now-I just wanted to throw
out the suggestion that we might possibly consider availing ourselves
of the services of the governors in the event of that.

The CHAIMXA. A college of governors I
Senator HOuAND. Something of that sort because it lives flexibility,

speed of action, and pretty close tie-in with the people because they
have, of course, been selected recently, each of them, by the people of
their respective States.

If you wanted to make it a little more thoroughly representative,
you might include with the governors the presiding officers of the two
houses of the legislature--or the one house in the case of one State-
to sit with them.

Certainly in that way you would get a highly representative opinion
speaking for the people of each of the 48 States. I have no amend-
ment to suggest. I am just mentioning that.

Senator Fu wr. As opposed to the electoral college, I think the
Would be more representative. The electors in my State-I don t
know about the others-their election is a very perfunactory matter.

8euator HoAt.m.&, You would have that advantage, and then you
. Iwold .J have the advantge of speed of action, flexiblity, small siz,

*f grf~oup, and the ability of the group to work together because they
re ending it necesqry o work t r very c .

$enator K oium.. Would you have anVob Jvtio--just thinking
tWt loud oa tit aw-4o hav the govruo r eat votes oamiensuraw

t their vote in the eledct l oollege
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Senator HOLLAND. No; I think you want to preserve the weight of
the various States as it is in the electoral college. That could be done.

Senator McMAioN. The only objection I can think of-right off-
hand it sounds plausible and I don't say it is a valid objection-in that
event you are likely to have a change in the basic policy within the
4-year period. That may be a good thing. It might be a thing we
would want to do. I am not arguing the pros and cons of it, but that
could come about where it would not come about with the electors.

Senator HOLLAND. From my somewhat recent experience with the
governors as a group, watching them work, I found them exceedingly
nonpartisan. We have a custom, for instance-or had a custom-in
successive years of having a chairman from one party and then from
the other party, regardless of how the balance may be among the
States as to the number of governors.

Senator GREEN. Do you think they would be nonpartisan when it
came to the selection of a President?

Senator HOLLAND. No; but I think they would be highly patriotic
and not be partisan to the point of selecting anybody who would be
inferior.

Senator MCMAIION. My idea goes to the philosophical concept of
keeping basic policy for 4 years. I was interested in your statement
about the nonpartisanship of the body, which Senator Green questions.
as to whether it would go so far if the majority of them were Demo-
crats that they would pick a Republican as the President.

I am'reminded of the Tilden-Hayes contest when they went to the
Supreme Court and they had two and two and let four of them choose
the fifth, and they chose the fifth and we all know what happened.

Senator HOLLAND. I just called attention to the fact that this
machinery, as set up, would be functioning only in time of terrible
national disaster, and I can't think of any group that would be more
calculated either to act with good judgment or to act with sound
patriotism than that group.

Senator KNowxLvD. It would be easier to get them together to func-
tion than the electors.

Senator GREN. Is your proposal supplementary to the present
law I

Senator HOLLAND. My suggestion would be.
Senator GREEN. Otherwise, it would be in time of national

calamity.
Senator HoLLAND. My suggestion would be to make it applicable

only to cover the case where all the persons designated in the line of
succession were removed quickly by a common disaster. That was the
thing we were speaking about; particularly when we considered your
resolution.

Senator HAYDEN. It seems to be a just criticism that the Speaker
of the House and President pro tempore of the Senate do not occupy
executive positions. They are not necessarily qualified to be an execu-
tive. Your plan has the merit .that min who have been exercising
executive authority would be calledupon to select a Chief Executiveo 6
the United States.

Senator 11oumw. I would bet they would select a good man and
they would be functioning only in such a condition as we have beent kia about--ln time nt gra "lsser n "aypltc ol
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play a very small prt and whoever came out would have the backing
of all 48 men.

Senator GRmw. But it doesn't meet the occasion which brought
about all these various bills and that was the President's letter where
he wished to have removed the necessity of a President choosing his
own successor. It has nothing to do with that.

Senator HOAWD. It has nothing to do with the amendment of the
Succession Act, section 1 of the Succession Act, at all and I suggest it
only to be used in the event of removal summarily of everyone in the
line of succession.

The CHA=MAN. One of the members of the press has requested me
to ask if under the college of governors it would be the plan to give
Georgia two votes.

Senator HOLLAND. I will bet that te other 47 would come out with
as sound a solution of that as anybody has offered as yet.

The CHAIRMAN. Is there anything further?
If there is no objection, we will meet at 10:30 tomorrow morning.
(Whereupon, at 11:40 a. m. the committee adjourned until 10:80

a. M., Wednesday, March 12,1947.)
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WEDNEDAY, XAECH 12, 1947

UNITED STATES SENATE,
CoMMIrrR, ON RuES AND ADMINISTRATION,

Washington, D. 0.
The committee met, pursuant to recess, at 10: 30 a. in., in room

104-B, Senate Office Building, Senator C. Wayland Brooks (chair-
man) presiding.

Present: Senators Brooks (chairman), Wherry, Hickenlooper,
Knowland, Lodge, Jenner, Bricker, Hayden, Green, and Holland.

The CHAIRMAN. The committee will come to order.
Senator Wherry, will you tell us what you have to say about your

proposed bill?

STATEMENT OF HON. KENNETH S. WHERRY, UNITED STATES
SENATOR FROM THE STATE OF NEBRASKA

Senator WHERRY. Mr. Chairman, I am not suire just what the me-
chanics should be here. I have a right, I understand, to modify my
bill or amend the bill that I have introduced, prior to its consideration.
At any rate, if it takes a motion I would like to move to substitute,
as my own amendment, S. 564 entitled "Committee Print" in paren-
theses, which bill is in italics. This is to be substituted for the orig-
inal S. 564 bill before the committee for consideration. If the com-
mittee desires to accept it as a committee amendment, I have no
objection.

I would like to also ask you to take up the committee print and turn
to page 2 and on line 10, after the words "shall continue to act," strike
out "until a President shall be elected in the manner prescribed by
law, and". That is unnecessary and was supposed to have been de-
leted when they made the committee print.

Another word should be corrected, and that is on page 4, line 4,
where it says "During the period that any individual serves". The
word "serves" shoulder changed to "acts". I use the word "acts" all
the rest of the way but somehow that got in there.

The CHRAUMAN. Without objection, we will consider your substitute.
Senator Lovaw. May I ask what the difference is between the two?
Senator Wzmny. I will explain that to you in my statement. ;
Senator IIAYDEN. Why not have the substitute printed in the record,

and then we will have it before us.
Senator aWmnr. Is there any question about that I
The Cnuxus. No. It may be printed in the record at this point.
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(S. 564 committeee print) is as follows:)

[Committee print, March 12, IT)

(8. 064, 80th Cong., let ses.)

A BILL To provide for the performance of the duties of the office of President in ease of
the removal, resignation, or Inability both of the President and Vice President

Be it acted by the Senate and House of Repreaentatives of the United States
ot America in Congress assembled, That (a) (1) if, by reason of death, resigna-
tion, removal from office, inability, or failure to qualify, there Is neither a Presi-
dent nor Vice President to discharge the powers and duties of the office of Presi-
dent, then the Speaker of the House of Representatives shall, upon his resigna-
tion as Speaker and as Representative in Congress, act as President.

(2) The same rule shall apply in the case of the death, resignation, removal
from office, or inability of an individual acting as President under this subsection.

(b) If, at the time when under subsection (a) a Speaker is to begin the dis-
charge of the powers and duties of the office of President,,4here is no Speaker,
or the Speaker fails to qualify as Acting Presldent, then the President pro
tempore of the Senate shall, upon his resignation as President pro tempore and
as Senator, act as President.

(c) An individual acting as President under subsection (a) or subsection (b)
shall continue to act until the expiration of the then current Presidential term,
except that-

(1) if his discharge of the powers and duties of the office is founded in whole
or in part on the failure of both the President-elect and the Vice-President-elect
to quality, then he shall act only until a President or Vice President qualifies;
and

(2) if his discharge of the powers and duties of the office is founded In whole
or in part on the Inability of the President or Vice Prsident, then he shall act
only until the removal of the disability of one of such individuals.

(d) (1) If, by reason of death, resignation, removal from office, inability, or
failure to qualify, there is no President pro tempore to act as President under
subsection (b), then the officer of the United States who Is highest on the fol-
lowing list, and who is not under disability to discharge the powers and duties
of the office of President shall act as President: Secretary of State, Secretary of
the Treasury, Secretary of War, Attorney General, Postmaster General, Secre-
tary of the Navy, -Secretary of the Interior; Secretary of Agriculture, Secretary
of Commerce, Secretary of Labor.

(2) An individual acting as President under this subsection shall continue so
to do until the expiration of the then current Presidential term, but not after
a qualified and prior-entitled individual is able to act, except that the removal
of the disability of an individual higher on the list contained in paragraph (1)
or the ability to quality on the part of an individual higher on such list shall not
terminate his service.

(8) The taking of the oath of office by an Individual specified in the list In
paragraph (1) shall be held to constitute his resignation from the office by virtue
of the holding of which he qualifies to act as President.

(e) Subsection (a), (b), and (d) shall apply only to such officers as are eligible
to the offIce of President under the Constitution. Subsection (d) shall apply
only to officers appointed, by and with the advice and consent of the Senate,
prior to the time of the death, resignation, removal from office, inability, or fall-

r ure to qualify, of the President pro tempore, and only to officers not under im-
peachnent by the House of Rrepresentatives at the time the powers and duties
of the oflce of President devolve upon them.

(t)Durinm the verod that any individual acts as President under this Act,
his compensation shall be at the rate then provi" by law in the case of, the

(rj g) es andM of the Act ntitled 'An Act to Ide for the performance
of the duties of the oflee of President in ease of the removal, death, resignation,
or inability both of the President and Vlee Presidenr, approved January 19, 1886
(24 Stag. 1: U. 8. Q, 1940 edition, title d sees. 21 and 22Y, are repealed.

Amend the title so as to read: "A bill to provide for the performance of the
duties of the office of President In cane of the removal, resignation, death, or
lnabUlty both of the President and Vice President."

V1 tWm . On ru inrdue .58,a bi to -videforthu pes0 ne-. or......... 'teadr in
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case of the removal, death, resignation, inability, or failure to qualify
both of the President and Vice President.

In such event, the bill pivides that the Speaker of the House of
Representatives shall, upon his resignation as Speaker and Repre-
sentative in Congress, act as President until the disability be removed
or a President or Vice President qualifies.

If there is no Speaker or the S weaker fails to -qualify as acting
President, the bill provides .that die President pro temporal of the
Senate shall, upon his resignation as President pro tempore and as
Senator, dischiarge the powers and duties of the Office of President
until the expiration of the then current Presidential term.

If, by reason of death, resignatioih, removal from office, inability,
or failure to qualify, there is no President pro tempore to discharge the
powers and duties of the Office of President, then the bill provides that
the Secretary of State, Secretary of the Treasury, Secretary of War,
Attorney General, Postmaster General, Secretary of the Navy, Secre-
tary of the Interior, Secretary of Agriculture, Secretary of Com-
merce, or the Secretary of Labor, in the order named, shall discharge
the powers and duties of the Office of President.

The bill provides that the taking of the oath of Office by any of the
Secretaries designated, shall constitute his resignation from office.

The original bill introduced by me-I am speaking about the
original bill, S. 564-is identical with the bill that passed the House in
the Seventy-ninth Congress, not the bill that was introduced by Con-
gressman Sunmers but the bill that passed the House.

The committee print that I have asked to substitute for S. 564 makes
the following changes:

It reinstates the provision originally in the Sumners bill requiring
the Speaker, before accepting office as President, to resign as Speaker
and Representative in the House. The bill that passed the House
took out that provision and left him the Speaker as well as the acting
President.

I do this to comply with the Constitutional provision that no Mem-
ber of the House or Senate shall hold any other Federal office.

The committee print also changes the bill so that once a Speaker
qualifies or a President pro tempore qualifies, he can only be displaced
by a President or Vice President.

Senator GREEN. Would you prefer not to be interrupted I
Senator Wnrmy. No, that is all right.
Senator GREEN. What do you mean by "qualify"; taking the oath

of office voluntarily ?
Senator Wiimwy. The qualifications run not only to the provisions

of the Constitution as originally adopted but also include the provi-
sion that is in the twentieth amendment.

The twentieth amendment brings up the word "qualify." Failure
to qualify is one of the things that is provided in the twentieth amend-
ment whioh was not in the original Constitution and thus not con-
sidered in connection with the Act of 1792.

Se.ator Giumw. Then you would want to include all the other quali-
fications for being a President or being elected a PrpsidentI

Senator Wymmr. If there is any reason in the world why a Speaker
does not qualify, then the succession would go to the next Speaker if
he had bele elected; and if he failed to qualify, then it would go to
the President pro tempore.
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Senator Gammx. Is that set out in the bill I
Senator Witzi'. Yes. Now you have to do that-
Senator Gmx. But in the meantime he would have resigned bothms Speaker and as Represenative! ISenator Wtmy. That is the chance he has to take, because you

can't have a man holding two offices, that is, be President and Sp er.
Senator HOUAND. He wouldn't resign, of course if he wasn't the
quisite age or if he hadn't been bori1n the Unita States.
Senator Wkxipy. There might be some men that might not want to

resign, but if lie fails to qualiy it would go to the President pro
tempore. And my bill provides tat once the Speaker takes over he
cannotbe supplanted by anyone except the President and the Vice
President; and once the President pro tempore takes over, he cannot
be supplanted by anyone except the President and the Vice President.

Senator GmN. Then the contest would be thrown into the House.
Senator Wnatay. No, there wouldn't be any contest.
Senator Q.szzi. You say if a Speaker did not qualify, then the next

person appointed Speaker in his place--
Senator WummIY. For example, a Congressman might be elected,

and there might be some question as to whether or not he qualifies-
there are many reasons why he might not. In the meantime, if they
have elected another Speaker, he would be in the line of succession in
the event a President should die; and if he fails to qualify then it,
gste the President pro temipore. For that reason the bill accom-
plishes what I want, to do, and that is to make the Speaker always
the man that is to be the Acting President. •

Senator GOz -. I understand the" purpose, but is it accomplished?
ecatMSe a man as Speaker might resign, and then find he was incapable

*I taking the office of President, somebody might dig up something
in hispaic

Senator Wan', Then hre had better not resign. if he does resign
to take up the office of President and cannot qua ifyand subsequently
anew Speaker is elected and he can ascend to the Presidency, he steps
in and the other man is out.-

Senator Gaxtx. Suppose the Speaker doesn't want to be PresidentI
*Senstor Wanwr. Then Ie does not qualify and it goes to the next"

Speaker.
Senator Grmv. Doewhe have to resign as Speaker?
Senator Wunmy. Certainly not.
Senator Gmuz. Then there would not be any next Speaker.
Senator Wmrar. I didn't get your question.
Senator Gmrw. Suppose th President died, President Trumn

died, and the Speaker did not want to be President.
Senator Wmmr. Then it would go to the President pro tempore.
Senator LocoL On-that point--
Senator Wxmar. I think if you will let me continue with this

statement, you are bringing up exaty what we are going to talk
about. t t

-SMMtor ILA . My question relates exactly to the point 8eftor
- green brought upi and yon havo had one interruption W this relates
to that lftiptfl

,You ,kod a cam in which thespo ier' as Speaker in
Sovdr tobeo. PredMit, and then old iot qualify.,. n you give

Aft anA%% &1 a p l
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Senator Wizzar. That isn't necessary. I can give you some, andwill in these remarks, but the point is that to keep the speaker always
the first choice to become the Acting President-we want to give him
the opportunity.

Now the provision in this bill provides that if the occasion demands
and we need a Speaker for an Acting President, he shall resign. Now
you have to do that first. The reason I have already given, that is,
in order to get over the constitutional hurdle that he can't hold two
offices., If he resigns and for any reason does not qualify-he might
resign and not know, for example, that he was not born in the United
States or that he is not of the qualified age, he could hold the office
of a Congmsman, but he could not be a President.

Senator LoDo That is the point, It seems to me he would always
know, would he not?

Senator Wwo Y. Then he would not resign.
Senator Loooi-. He would certainly know if he was born abroad.
Senator WHcRRY. If he knows he is not qualified, he wouldn't re-

sign. In that case it will go to the President pro tempore of the
Senate.

Senator LowoL I am trying to imagine a case in which he resigned,
not knowing that he would not qualify.

Senator WnHmY. I don't imagine he would resign if he did not
know that he would qualify; but if he does resign an cannot qualify,
then it would pass on to the President pro tempore. I can't imagine
a case, myself.-

Senator Lom. Then he would be out of luck.
Senator Wimtzay. I don't think he would ever do it. You are rais.

ing a remote case. But if he did do such a thing, the provision for
succession is here

Senator Loo.x I see. Thank you.
Senator Wzrmwy. You are welcome; and I would be glad to have

any questions, I didn't mean that I wouldn't, but the statement covers
these things.
This bill amend the act of 1886 so as to bring the line of successionfirst to the Speaker of the House, whers- I think it belong&m

The reason for this is: obvious in that the Speaker of the House'
is elected as a Member of the House every 2 years from his district,
and in turn elected by the House of Representatives as Speaker. Thus,
next to the President and Vice President he is closer, I think, to the
people than any other elected officer.
And it should be pointed out that in the event of the death of the

Speaker, who is acting as President, a succeeding Speaker, if he qua.
iies, continues to sceed as Acting President of the United StAes
so that wherever possible you will always have the officer who is
closest to the people acting as President. I have stated before, the
speaker is closer an any other elected officer called upon to discharge
the duties as Acting Pe dent. Onl1where th is no Speaker or the
Speaker ftis to qualify does the billprovide for the extrusion of
socessiop to the President pro tempore of the Senate.

But, ame the President pro tempore qualif-es-and this is a change
I have In the bi-hen the President pro temnpore is not supplted
brafteaker. He is only supplanted byja isdnoVics President.
Of tlkvilited. States.

43
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Now the reason for that is obvious, because if a Speaker fails to
qualify and it becomes the opportunity for the President pro tempore
to succeed as Acting President, we require him to resign as not only
President pro tempore but as a Senator, and he ought to have the
protection, at least, if he does that and qualifies as Acting President,
that a Speaker doesn't supplant him during the unexpired term for
which he serves as President of the United States

Senator Gmx. Are you assuming in this bill that the Speaker of
the House and the Preident pro tempore of the Senate are officers
within the meaning of the Constitution I

Senator Wwmmy. Not only do I assume that, but I make them
officers in this bill

Senator Guzr;. Well, if they are not now under the Constitution,
how could you make them officers by this bilit

Senator WHEmaY. I think they are officers, but I also make them
officers in this bill.

Senator Gam. How could you if they are not already under the
Constitution I

Senator Wiwwr. That is my interpretation of it. That has beenargued since 1791.
senator GmN. I understand the first point, you might think they

were; but how could you make them officers by this bill f
Senator Wiammy. B naming them as the officers who succeed. We

designate that this is the way it shall be when we pass the bill.
Senator GRw. My point is-
Senator Wnzur. Idon't make them officers in the sense of the con-

stitutional definition, because I can't legislate what is required in the
(Qonstitution. I will say, Senator Green that in 1856--1 don't believe
I mention that in this statement-the Senate Judiciary Committee
went over the complete history of this; and they brought back finding,
a report to the Senate full committee, and also to the Senate, that they
felt that the Members of the Houm and the Senate were constitutional
officers.

Senator Gazvr. I am familiar with that,
Senator Wmawx. Secondly, we have eome cases in point that I think

ilubotantiate that
I will also say for the benefit of Senator Fulbright's resolution that

they also conideredthat a special resolution would be held comtitu-
tional in the event you wanted to go that way. I don't think there is
a huidle there but I do think there is a hurdl, in a President pro
tempore or a 9pesker holding the offices of Speaker or President pro
tempore and alo Acting Prsident at the same time, I think that
is not constitutional.

Senator Qxxm. Would you mih explaining why you think you
could change the Conitution by this bill, and make the Speaker and
the President pro tempore ofiscers?
, Senator WXOMIar. %--lon't think you arq changing the Constitution

by this bill. 1 0
Senator. Gu . That is wswumng they ar ocers under this bill

but &MsmiXg the oMtbay ci4this would moke them o&ers.
enator" WJWr, The o way you on aasmd the Constitution is

toamend the Cpt 0., Up tha$, sad so do you.
Senator GuW.Csrtinly.

10~~ (11
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Senator WHawR. But after approximately a hundred years of con-
gsional interpretation, a very competent Senate Judiciary Com-
mittee brought in the report in they felt we were officers. I could
ask you why we are not officers, and you couldn't answer the question
for many reasons. I think there are just as many reasolis to say we
are officers as that we are not.

Senator GREEN. But my point is, how could you change it either
way by this bill I

Senator WHERRY. The only way you can change the Constitution is
by the provisions by which the Constitution can be changed.

Senator GamRm. But not by this bill.
Senator WHERRY. You have our own opinion of that.
All the research in the worlwould not help you out on that.
Senator GitmN. No; the Supreme Court has not decided it.
Senator WHaY. Te Supreme Court in the case of Lamar v. U. S.,

which I later intend to cite, covers it.
May I proceed I a
The CHAIRMAN. Yes.
Senator WHERRY. Recently there has been a revival of interest in

legislation relating to the Presidential succession. This interest was
brought to a focarpoint by the message of the President to the Con-
gress on June 19,1945, which reads as follows:

To the Cougess of the Uisted State:
I think that this Is an appropriate time for the Congress to reexamine the

question of the Presidential succession.
The question is of great importance now because there will be no elected Vice

President for almost 4 years.
The existing statute governing the succession to the office of President was

enacted In 1886. Under it, in the event of the death of the elected President and
Vice President, members of the Cabinet successively fill the office.

Each of these Cabinet members is appointed by the President, with the advice
and consent of the Senate. In effect, therefore, by reason of the tragic death
of the late President, it now lies within my power to nominate the person who
would be my immediate successor in the event of my own death or inability
to act.

I do not believe that n a democracy this power should rest with the Chief
Executive.

Insofar as possible, the office of the President should be filled by an elective
officer. There is no officer in our system of Government, besides the President
and Vice President, who has been elected by all the voters of the country.

The Speaker of the House of Representatives, who is elected in his own district,
is also elected to be the presiding officer of the House by a vote of all the Repre-
sentatives of all the people of the country. As a result, I believe that the
Speaker is the official in the Federal Government whose selection, next to that of
the President and Vice President, can be most accurately said to stem from the
people themselves.

Under the law of 179Z the President pro tempore of the Senate followed the
Vice President in the order of succession.

In this bill we reverse them, but the theory, the principle is the
SAme

The President pro tempore is elected as a Senator by his State and then as
Presiding Oer by the Senate. But the Membees of the Senate are not as
closely tied In by the elective procem to the peole as are the Members at the
Rouse of Representatives. A completely new House is elected every 2 years, and
always at thesaine time as the President and Vice Preddent. Usually it is in

a t po.cal with the Cief. Ol tIr of the Seate,
biwem,, Is elofte with t"e President ad VIM. 1rm=n vThe Senate 12lghtl
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therefore, have a aaJorlty hostile to the policies of the Presidect and miglti
conceivably fill the Presidential olce with one not In sympathy with the will of
the majority of the people.

Some of the events in the Impeachment proceedings of President Johnson
suggested the possibility of a hostile Congress In the future seeklng to oust a
Vice President who had become President, In order to have the President pro
teinpore of the Senate become the President. This was one of the considerations.
among several others, which led to the change In 1886.

No matter who succeeds to the Presidency after the death of the elected
President and Vice President, It Is my opinion he should not serve any longer
than until the next ebugresslonal election or until a special election called for
the purpose of electing a new President and Vice President. This period the
Congress should fix. The individuals elected at such general or seclal election
should then serve only to fill the unexpired term of the deceesew President and
Vice President In this way there would be no Interference with the normal
4-year Interval of general national elections.

I want to make it clear that the President in his meage stated
that if the Congress cares to, they can provide a special election.
This bill that I present does not provide for a special election.

I recommend, therefore, that the Congress enne legislation placing the
Speaker of the House of Representatives first In order of succession In case
of the removal, death, resignation, or Inability to act of the President and
Vice President Of course, the Speaker should resign as a Representative in
the Congress as well as Speaker of the House before he assumes the office of
President.

I want to point out again that in the bill that passed the House
similar to the one I introduced, that provision was taken'nut; and
whbn I introduced the bill I wasn't careful enough to examine it,
I took the original bill which was introduced whicl made that pro-
vision, and that is why I want to correct it.

If there Is no qualified Speaker, or ff the Speaker falls to qualify, then I
recommend that the succession pass to the President pro tempore of the Senate,
who should hold office until a duly qualified Speaker is elected.

And there I change it again, I say if the President pro tempore
once qualifies, then he should continue through the unexpired term,
even though a Speaker might qualify after the President pro tempore
has taken the office.

If there be neither Speaker nor President pro tempore qualified to succeed
-on the creation of the vacancy, then the sumcesilon might pass to the members
of the Cabinet as now provided, until a duly qualified Speaker is elected.

If the Congress decides that a special election should be held, then I recom.
mend that it provide for such election to be held as soon after- the death or dis-
qualification of the President and Vice President as practicable. The method
and procedure for holding such sPecial election should be provided now by law,
so that the electon can be d as expas tediously as posliole should the contingency
arise

In the Interest of orderly, demoratic government, I UM5 the (Cngre to give
Its early consideration to this most Important subject.

The Wav Hous Jo" 19, 1045. l S TSVA.
To carry ou the recommendations of the President's message, Rep-

resentative Hatton W. Sgmners of Texas, chairman of the House Com-
mittee on the Judiciary, introduced H. ]L 8587. No heari" n were
bd but the bill was reported to the Houn on June 27, 1M- It mame
.up~x~r,.co.deration Axid paae on June 29, 1945 .

It w'llbe uoe th~ the PX~haW1 uop tl .s 12Mj% we was under

the act of 1 i w the Bt law on the suject except that the
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Speaker first succeeds. In order to understand the several problem
involved, it may be helpful to trace the history of that part of the
Federal Constitution which provides for succession to the office of
President. Article II, section 1 (par. 5), of the Constitution of the
United States, which provides for such succession, reads as follows:

In case of the removal of the President from Office, or of his Death,
Resignation or Inability to discharge the Powers and Duties of the
said Office, tile same shall devolve on the Vice President, and the Con-
gress may by Law provide for the Case of Removal, Death, Resigna-
tion or Inability, both of the President and Vice President, declaring
what Officer shall then act as President, and such Officer shall act ac-
cordingly, until the Disability be removed, or a President shall be
elected.

Senator KxOWLAND. Might I interrupt right at this point? I
think there is no problem involved, as I see it, in the case of either the
death or the resignation of the President or the person who slull be
acting as President. But I would like you to explore a little here-
and it is true in other legislation that has been introduced-what _hap-
pens in the" case of the inability of the President to act? Doea the
Speaker in that case, in order to become acting President, have to
resign his office as Speaker of the House, or does the President pro
tempore of the Senate have to resign his office as President pro tempore
of the Senate in order to become acting President, during the in-
capacity of the occupant of the White House to perform his functions-
and then what happens if the incapacity is removed ? You could
have that situation with a stroke or something, where a President ob-
viously would be unable to perform the duties of the Presidential
office, and it might continue for 6 months or a year, and then he might
become well and be able to resume his position as President of the
United States. What then?

Senator Wi.RRY. That raises one of the most difficult questions you
have to answer in the pasage of this legislation: When is there an
inability or disability? When can't someone serve?

To bgin with, it would be quite a test upon the Speaker, if we had
a Speaker, or upon the President pro tempore. They certainly would
not want to resign if they thought the disability was only temporary.
We have had two cases where that came up. but didn't have to be
handled One was in the long incapacity of President Garfield, who
was shot and who lingered for nearly a year. In fact, just a few days
more and it would have been over the period when his murderer could
have been brought to justice. During the last 8 months he was at
death's door. Then, as, in the case of President Wilson; you will
remember he was for a long time ill prior to the expiration of his term
of office. But in both cases they continued to act as President, and
that decision was not made.

I can conceive, however, of a case of temporary insanity caused by
some illness, or a stroke, where they might linger for months, where
they would not be physically qualifid to serve.

Senator Bto~xo . Who would determine that disqualificationI
- Senator W za=R. The only way I can so is: that it would have to
be the. one upoa whom the duties of the atinig Vresident would fall
.me ter , thte t
, Senator HwwxmLoos'a.- How could he detrwhivat
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Senator Wirry. By resigning his office and taking the office of the
acting President, with the understanding that if the Pesident recovers
he will accede again to the Presideney. t

Senator Hxclruonza. Who will te have that understanding with I
Senator HOULAND. The Supreme Court is the only way that that

could be done..
Senator WamnY. Finally, yes; it is a constitutional question.
Senator KNOwAWD. You would have two people, otherwise, holding

Presidential office, with considerable confusion..
Senator WHzEur. There would be no confusion in this bill, because

we provide that when the disability is removed, whoever is acting as
President is supplanted by the President and the Vice President of
the United States only.

Senator KmowLAND. I didn't mean to interrupt you, but I think it
is a question.

Senator WHERRy. I have got that covered later on in my remarks.
Senator HxcKzNwonw. You would have a man who was unques-

tiombly legally elected as President You would only have two ways,
in the case of disability, as I see it, two general ways, in which his
inability to act could be determined-either by his own statement
and declaration that he was unable to act, that would undoubtedly
establish that fact; or secondly, as Senator Holland says, by a judicial
review and finding of the fact of inability to act.

Senator BRicKI . low are you going to raise that judicial review,
though I

Senator ERxclxmwo . I don't know how, but that would be the
only authoritative source other than the man's own statement. Other-
wise you would have a man who was duly elected and a man who had
resigned an office and became a claimant. What authority would
the claimant have unless you had some formn or some yardstick by
which to measure that inability? I think probably it is a situation
that we may never have to meet. .

Senator WHUaT. Well, that is the point I was going to conclude
with.
.Senator HoU Nn. We certainly have jurisdiction to entertain apetition that would throw the issues into the Court
Senator Wm Tr. Mr. Chairman, that can be argued from now to

doomeda. The way to raise it is, of course, the way suggested by
Senator Holland. But in this bill we do provide that if a President
pro tempore or a Speaker does resign and becomes Acting President,
he does it with the full knowledge that if the disability is removed
he is supplanted by the President or the Vice President of the United
states.

- The CHADMW. Is it alsodpoesible under your bill that if the dis.
ability is apparently temporary, ind the Speaker did not choose to

-'resigh and the President pro tempore did not choose to resign, that
thet it could go to a Cabinet member ,

Senator W i-amr. Certainly. It they don't qualify, it could pus
right an dowv.

Mhe CNxnu ," If it w. ony one of those apparent temporary4U bl&, % they, ptbably wou not. waht to reig their offls.
Senator a .I bring that up. Then iec thitd way that
heSenator dida t awentp It the Prident pro tewujpor In the
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Speaker felt it was only temporary, they would not have to qualify.
Then the President could appoint the Secretary of State.

The CHAIRMAN. It would fall to him automatically.
Senator Wuxir. Bv the law we are making. If we pass this, this

is an automatic succesmon.
I don't believe that question will ever confront us--it has happened

twice in all the history of the country, and itwas settled satisfactorily
without a judicial determination ;and I think from a practical stand-
point that if the Speaker of the Vouse or the President pro tempore
1elt that it was a temporary disability, there would be no question but.
what they would wait and see what happened.

Senator KNOWLAND. In the two cases where it happened, in the
case of Garfield and in the case of Woodrow Wilson, there was a
Vice President serving who obviously, if the disability was removed
would continue to occupy the office of Vice President of the United
States. So it was not a question of, resigning a job.

Senator WHERRY. But in this particular case you could pass it on
to the Secretary of State if the President pro tenipore or the Speaker
did not care to resign and there were no Vice President. So from a
practical point of view this settles it. But I do admit that that is
the most difficult constitutional question to answer, I think, of all
of them, because who is going to determine the inability of anyone?.

Senator Loix.. It has never been settled at any time in our his-
tSe'nator HicKENJIAo)PR. We have a precedent in our State where'
at one time we had a governor who became very ill, and really physi-
cally disabled, and by his ovn declarationi he absented himself for
almost a year. He acknowledged his physical inability to perform
the duties of office, as I remember, and designated tle lieutenant
governor to take over the job. and no question was raised about it.
But that was not a question of mental disability. .His mental ability
under the circumstances was sufficient, but he put it upon the basis
of his physical inability to perform the duties of his office.

Senator Wiwauy. That was a question of where a man made his
own declaration. Here we provide by statute the line of success.
sion. First it goes to the Speaker; if he fails to qualify for any
reason-say he didn't want to do it-then it goes to the President
pro tempore. If he fails to qualify for any reason, then it goes to
the Secretary of State.

The CHAMMAx. That doesn't completely answer that question, which
I agree is difficult to answer here. We have a similar situation in.
Illinois, where the Lieutenant Govenior and the Governor, although-
of the same party, were at very great odds; and the Governor was
ill and he stayed in the mansion and they called it government by
cabinet. The didn't let anybody in to see him. But they issued
releases from him, and orders, out of the capitol; and finally e died,
and it was then quite generally known that he hadn't been competent
for some months. But he did not admit he wasn't competent, his
cabinet wouldn't let* him admit it, and they ran the government
as a government by eabin~t; which might be done pretty much in
this instance unless you finally decidegliow the question can be ramise
who can settle the question. But that is beside the point in this bill,,,
I thilk

49.
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Senator Wmmar.. I agree with that a hundred percent. The only
final way you can judge the disability of a person would be either
for those who are favorable to the individual or those who are op-
posed, to raise the question. Then you would have to have a judicial
determination of it. I imagine that is the only way you can get
over that constitutional question.

But for all practical purposes, I think from a legislative point of
view that this would handle the situation better than any bill I know
of that has been introduced. With that thought in mind, I made
that succession that way.

Going back to my statement, I had read toyou article II, section 1
(par. 5) of the Constitution. Like most of the provisions of the

federal Constitution, that'paragraph was the result of compromises
in the Constitutional Convention, as will appear from the following
excerpts from the report of James Madison on the Federal Con-
vention of 1787 that had to do with this succession bill. I hope
some of you feel this isn't too dry, but it represents a lot of work
and it gives quite a lot of the foundation on how the Congress passed
the act of 1792. -

The Convention met on Monday, May 14, 1787, adjourned over
until Friday, May 25 when seven States were convened, and elected
George Washington president of the Convention.

On Tuesday, May 29, Mr. Randolph introduced the "Virginia reso-
lution," one of which reads as follows:

7. Reselvet, That a national executive be Instituted; to be chosen by the
national legislature for the term of -; to receive punctually, at stated times, a
Aied compensation for the services rendered, in which no Increase or dimilnution
shall be made, so as to affect the magistracy existing at the time of increase or
diminution; and to be ineligible a second time; and that, besides a general
authority to execute the national laws, it ought to enjoy the executive rights
vested In Congress by the Federation.

Later the same day, Mr. Charles Pinckney introduced his plan for
a Constitution, Article VIII of which read; in part, as follows,:

* * 0 In cae of his removal, death, resignation, or disability, the President
ef the Senate shall exercise the duties of his office until another President be
ebosen. And in case of the death of the President of the Senate, the Speaker of
the House of DAegates shall do sO.

On Friday June 1, in debate on Resolution 7 (Virginia resolutions),
the matter of succession did not arise, as there was then no unanimity
as to the number of persons who should comprise the Executive.

* On Wednesday, June 18, Mr. Gorl w. reported the following". resolutions:"

V. Resolved That a National Executive be Instituted, to consist of A sigle
person; to be chosen by the National Legislature, for a term of seven years; with
power to carry into execution the national laws; to appoint to offices In cases not
siderwise provided for: to be ineligible a second time; and to be removable on
h ompeachment and conviction of malpractice or neglect of duty; to receive a fixed
stpend by which be may be compensated for the devotion .of his tlmq to the
Spabie wvtiek to be .paid out of th National-T sury.

On Friday- June 15, Mr. Patterson. laid before the Convention the
SV.ew Jersoy lan)," Resolution 4 of which provided for a multiheaded

pacutive for 1 year; ineligible for a second term, removable by.
%Cgrs o°n application of a majority of State-, Executives; and S

nbut o mention wa made of a succeer.
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In tlhe debates which followed, Hamilton proposed-June 18--in his
plan:

IV. The Supreme Executive authority of the United States to be vested in a
Governor, to be elected to serve during good behaviour; the election to be made
by Electors chosen by the people in the Election Districts aforesaid * * 0.

V. On the death, resignation, or removal of the Governor, his authorities to be
exercised by the President of the Senate until a successor be appointed.

In the ensuing debate on Federal versus State government, the ques-
tion seems not to have arisen at all, and it was not until July 19 that
the Convention reached a discussion of the appointment of an Execu-
tive. However, there was no discussion of a successor.

On July 6--Thursday-the proceedings "since Monday last" were
unanimously referred to the Committee of Detail; and the Conven-
tion adjourned, until Monday, August 6. Resolution 12, so referred

vided for "a National Executive, to consist of a single person.'
There was no mention of a successor.

On August 6, Mr. Rutledge delivered the report of the Committee
on Detail. Article X, section 1 read as follows:

The Executive power of the United States shall he vested in a single person.
His style shall be "The President of the United States of America", and his title
shall be, "His Exmellency". He shall be elected by ballot by the Legislature. He
shall hold his office during the term of seven years; but shall not be elected a
second time.

(NoT -Article V. section 4 provided: 'The Senate shall choose its own
President and other officers.") Article V, section 4 was agreed to August 9.

The last part of section 2 of said article X read as follows:
* * * He shall be removed from his office on impeachment by the House

of Representatives, and conviction in the Supreme Court, of treason, bribery, or
corruption. In case of his removal, as aforesaid, death, resignation, or disability
to discharge the powers and duties of his office, the President of the Senate shall
exercise those powers and duties, until another President of the United States
be chosen, or until the disability of the President be removed.

On Monday, August 27, in Convention, article 10, section 2, being
resumed-quoting from Madison's notes:

Mr. Gouverneur Morris objected to the President of the Senate
being provisional successor to the President, and suggested a designation of the
Chief Justice.

Mr. Madison adds, as a ground of objection, that the Senate might retard the
appointment of a President, in order to carry points whilst the revisionary power
was in the President of their own body; but suggested that the executive powers
during a vacancy be administered by the persons composing the Council to the
President.

(NuL-At this time. provision had been made for selection of the President
"byballot by the Logislature".-Article X, section 1).

Mr. Williamson suggested that the Legislature ought to have power to provide
for occasional successors; and moved that the last clause of Article 10, Section
2, relating to a povisional successor to the President, be postponed.
Mr, Dickinson seconded the postponement, remarking that it was too vague.

What Is the extent of the term "disability" and who Is to be the judge of It?
The postponement was agreed to, nem con.

On August 31, such parts of the Constitution as had been post-
olud, and such parts of reports as had not been acted upon, were re-

a to a committee of a member from each State; which committee,
"in Convention, made a partial report on Septembet 4-Tuesday--
eluding a proposal for addition to article 10, section 1, as follows:

After the word "Excellency", in Section 1, Article 10, to be Inserted: "He shal
hold his ofe during the term of four years, and togeam with the Vice Preldent4
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chosen for the same term, be elected in thV following manmer, viz:" (Here fol
lows the "electoral system" provisions and the choice of one out of five by the
Senate, in the event there was no majority in the Electdral College).

"Section & 'The Vice President shall be ev o oo President of the Senate,
except when they sit to try the impeachment of the President; in which case the
Che Justice shall preside, and excepting also when he shall exercise the powers
and duties of President; in which case, and in case of his absence, the Senate
shall choose a president pro tempore....'"

There followed a debate on the manner of choosing a President and
Vice President, but nothing concerning the "succession."

On Friday, September 7---again quoting from Madison's notes:
In Convention-The mode of constituting the Executive being resumed-
Mr. Randolph moved to insert, in the first section-of the Report (having to do

with electors) made yesterday, the following:
"The Legislature may declare by law what officer of the United States shall act

an President, In case of the death, resignation or disability of the President and
Vice President; and such officer shall act accordingly, until the time of electing
a President shall arrive."

Mr. Madison observed that this, as worded, would prevent a supply of the
Yacancy by an Intermediate election of the President, and moved to substitute
"until such disability be removed, or a President shall be elected".

Mr. Gouverneur Morris seconded the motion, which was agreed to.
It seemed to be an objection to the provision, with some that, according to the

process established for choosing the Executive, there would be difficulty in ef-
fecting it at other than the fixed period; with others, that the Legislature was
restrained in the temporary appointment to "offlers" of the United States. They
wished to be at liberty to appoint others as such.

With-regard to their feeling 'that there would be difficulty in effect-
ing it at other than the fixed period, I think that is the reason right
now that mechanically it would be unwise to have special elections.
You would have to go out and change the primary laws of 48 States.
You would have the confusion if a President died immediately after
he was installed and you had to have a special election; or, if you goalong to within a year from the end of his term, you would have the
same confusion. So they were raising the ame points then that we
raise now.

On the motion of Mr. Randolph, as amended, it passed in the aflhma-
tive, ave--; no-4; divided-1.

On the same day the Convention took up the third section: "The
Vice President shall be ex officio President of the Senate."

There was discussion as to whether the Vice President should also
be President of the Senate, Mr. Gerry opposed having any Vine Presi-
dent. Mr. Morris pointed out that if there were po Vice President,
the President of the Senate would be temporary successor, which would
amount to the same thing.

On the question, shall the Vice President be ex officio President of
the Senate, the vote was: aye-8; no-2; absent--1.

On September 12, the draft for the Constitution, submitted by
Dr. Johnson, provided for a 4-year term for President and Vice
President, and that:

* . . the Congress may by law. provide for the eape of removal; death, yes-
lgi;atlon or Inability of both the President and the Vice President, declaring
whtt oflk( shall .tben #ct,4a Presdent; and swh ou *r shall act aecordingly,
intil the disahilt bie renmovet, the period for choosing another President.

On September 15, when article II, section I was discussed the words
"4or, fh pr o !6 hoa*A other eskftarrive" were dhai~ged

I. /
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to "or a President shall be elected," coiLifrmably to a vote of the 7th
of September.

Those were excerpts ftom Mr. Madison's notes on the preliminary
debates.

Now we come to the act of 1792, enacted in the Second Congress,
which provides that the Vice President pro tempore-President pro
tempore of the Senate-was the first in order of succession and the
Speaker of the House, second, and that is the way we continued for
a hundred years. There had been some discussion of making Cabinet
members the first successors, beginning with the Secretary of State
who at that time was Thomas jefferson. However, this move was
blocked by Alexander Hamilton, then Secretary of the Treasury, who
was bitterly opposed to Jefferson and his policies. Hamilton's rec-
ommendations prevailed and the act of 1792 which was in effect for
almost a century, placed the President pro tempore of the Senate as
first in line of succession followed by the Speaker and the Cabinet
members in their rank.

Throughout the years, and especially during the times when a
Vice President was called upon to take over the duties of the Pres-
idency, bills were introduced in the Congress to provide for amend.
ment or revisions of the act of 1792, but it was not until 1886 that
a new succession law was enacted. This act, now in effect, provides
for succession by the Secretary of State, Secretary of the Treasury
and the other members of the Cabinet in the order of their rank.

Many of the questions which arose during time recent debate in the
House and which will probably be injected into an Senate debate
which may follow were thoroughly discussed in the Congress in 1856,
which I told you about a few moment ago, and in 1885 and 1886, when
the present act -was enacted. The discussion in the Senate at that
time is too lengthy to be inserted in this memorandum, but excerpts
and quotations from that debate may help to clarify the questions
which are arising in connection with present proposals to change the
line of succession to the Presidency.

On December 15, 1885-Forty-ninth Congress, first session-the
bill 5. 471, to provide for the performance of the duties of the office
of President in case of the removal, death, resignation or inability
both of the President and Vice President came up. Consideration
was put over, but Senator Hoar gave "briefly" the purpose of the bill,
from which discussion the following is abstracted:

The bill provides for two changes in the existing law. First, i
substitutes for the President pro tempore of the Senate and the
Speaker of the House as the officers upon whom the duties of Presi-
dent and Vice President, the members of the Cabinet in the order
of their official seniority-the order in which the various depart-
ments were created, except that the head of the Department of
Justice, which is the last Department created by law, is continued
in his old place as Attorney Geieral, ranking the heads of the Depart.
ments created since the original establishment of the Cabinet. That
is the first chan e proposed in the existing law.

.Second, the bill as reported from the committee provides that the
officer who shall be called upon to act as President in the case of a
vacancy in the office of President and Vice President or in case of
inability, shall continue so to act during the term for which thd
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President and Vice President had been elected, and abrogate the
provisions of law pioviding for an election in the iterval.

Continuing with Senator Hoar's discussion:
Certainly the present arrangement, which devolves the oflke of the President

of the United States In any contingency upon the President of the Senate
(pro tempore) or Speaker of the House, is a most awkward and inconvenient
one. It was adopted originally in opposition to the opinion of Mr. Madison
and In opposition to the opinion of the first House of Representatives, of which
he was the leader. It was adopted as the result of a continuance of the
old controversy in the convention which framed the Constitution of the United
States, of the struggle for the equality of the small States li the Government
as against the claim that the powers of the Government sluld be wielded
by the people of the different States In proportion to their population. The
scale was turned, however, In favor of the adoption of the (misting principle
by the Jealousy entertained toward Mr. Jefferson by the leading Federalists
of the first Administration; and undoubtedly but for the apprehension of the
growing public Influence of Thomas Jefferson and of the political opinions of
which he was the representative, the provision would have been made In the
First Congress (the Act of 1792 was passed in the $4"ctnd Congress) that
the Secretary of State should succeed to the executive function in case of a
vacancy.

The present arrangement is bad, (now he Is talking about the Act of 1792-1
want to give you both sides of the question) first because durig it large portion
of the term there is no officer in being who can succeed. That was the case
during the whole of the last vacation after the expiration of the last Con-
grew.-

I would like to say there that that is true and would be true under
my bill if it were not for the fact that since 1901 we have elected the
President pro tempore to serve at the pleasure of the Senate. He is a
continuing officer. So there would be no vacation period in which we
would not have an officer who would succeed to the Presidency and
has not been since 1901. So the argument made hereby Senator Hoar
would not apply now. I checked that With Mr. Watkins, the Parlia-
mentarian; this morning, and he verifies my statement in that regard.

Senator Gaw . Would that apply to the Speaker of the House t
Senator Wwmr. He says that the Speaker of the House is elected

continuously for the term of the Congress in which he is elected.
Senator (awR. What happens when the Congress adjourns?
Senator Wmmwr. It doesn't make any difference.
Senator X)owtw-. When the Congress ends, he is through ?
Senator Wmiar. Yes. You might have a situation where, before

the next term of Congress, no Speaker having been elected, in the House
of Representatives they would have no one to qualify during that
interim -period. In that ease the President pro tempore would be
eligible, There would be only one time when you would have a Presi-
dent pro tempore ineligible, and that would be in a situation such as
existed with Senator McKillar, when he was President pro tempore
and his 6-year term expired. You might run into that again, but
that is the only time in the period of our existence that that thing has
happened. You see then we didn't have a Vice President. and Senator
MiXellar was elected President pro 'tentipore and his 6-year terin
expired and he couldn't preside as Presid! i. pro tempore because
that ended with his senatorial term. But that is the only-case I know
of, Senator Green, and that has happeed oly once in the history of
the United States9 It is interesting, but O~at is true.

Of course under my bill if the Presidentpro tempore did not qualify,
Qn the 04abiniet members hold over until they are reappointeL The

1'
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custom is to resign, but they hold over until the President appoints a
new Cabinet. Sothe succession would be complete under this bill.

Senator Hoar continued:
It Is Inconvenient, also, because it would be almost Impossible for the President

of the Senate (pro tempore) to continue to perform the functions of his office,
which Is the principal office, to which the Presidency of the United States is made
a mere adjunct or appendix in the contingency which Is provided for by law.

Now this pal of the debate hinges upon the fact that under the
act of 1792 the President pro tenipore did not resign and neither did
the Speaker. I don't agree with that; I think that they cannot hold
two offices and that they have got to resign.

Senator Hoar went on to say:
Nothing can be conceived more awkward, more repugnant to our sense of pro-

priety, than for the President of the United States to sit in the chair of the
Senate and preside over and listen to discussions in regard to his own nomina-
tions, voting upon them himself as an eqmal in the Senate. and presiding over
and listening to tile severe criticism of Executive policy which In times of high
party antagonism must always be heard in this Chamber, and ought to be always
heard in this Chamber.

There followed a discussion on the advisability of the President pro
tempore of the Senate or the Speaker presiding both as President of
the United States and as Speaker or President of the Senate; lists the
Presidents pro tempore of the Senate and the Speakers of the House,
as well as the Secretaries of State; and the point was made that the
latter are inuch better known and more outstanding men. There was
also a discussion of the advisability of repealing the Revised Statutes
relating to holding of special elections, other than at a 4-year interval,
calling attention to the difficulty that would result from having elee-
tions in "off" years.

The immediate occasion for this bill, which has given it its prominence in
public estimation, although It has passed the Senate once or twice when there
was no such contingency-the Immediate occasion of this bill is the impression
upon the public mind of the grave and serious necessity for casting new safe-
guards about the life of the President of the United States. It is clear, de I
said Just now in another connection, that the security against the attempts on
the life of the President by any political criminal in a time of great public excite-
ment, when persons are maddened and crazed as the feeble mind of Gulteau was
by a political quarrel, or a person who persuades himself that he is performing
the part of a Brutus by ridding the country of a tyrant, who i sand-will be
much greater under this bill than under existing law. But If the principal
adviser, the principal leader and exponent of the policies and principles of the
party that elected the existing President Is to succeed to the office, and so in
turn his other Cabinet advisers, that motive is entirely gone. And It is not a
man, It Is under the theory of our Constitution a principle of political Conduct
for which the people of the United States declare when they elect a President and
Vice President; and that Is continued In the provisions of this bill.

- The bill went over until the next day, when general discussion was
had. There is a history of the legislation, including a history of their
reasons which produced the act of 1792, the first Act on Succession,
which was superseded by the act of 1886, then under discussion. Sena-
tor Maxey's speech goes into the reasons behind the law of 1792--
namely, Hamilton's dislike for Jefferson, then Secretary of State
Point is also made by Senator Maxey that neither the Piesident pro
temper of the Senate, nor the Speaker of the House of Represent,.
atives, is an "officer" of the United States. And usually thay refer
to the Blount case to prove that point.
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* In the Blount case; there was' a Senator Blount elected from the
S(Ate of Tennessee, impeached by the House and tried by the Senate,
and the impeachment proceedings were not concurred in because-the
Senate felt that they should not take jurisdiction that the, Senator
was not an officer of the Federal Government. i believe that is a
,orrect statement of the facts

The CHIAIMAN. May I interject there I It went also on another
point and that was that in the section of the Constitution that provided
'for impeachment it designated specifically that the President, the
Tice President or "civil" oicers were subject to impeachment; whereas
another section of the Constitution provided that each House shall
make its own rules and may punish its members. And by counsel for
Senator Blount it was very forcibly presented that that was the reason,

,'not that he wasn't an officer, but that he wasn't a civil officer and that
he shouldn't have been tried under the impeachment provisions as a
civil officer when there was another provision of the Constitution by
which each House could punish their own Members.

Senator GnrMN. What was the distinction ? If he was not a civil
-officer, what kind of an officer was he I

The CHADMAN. He was an officer of the legislature, he was an offi-
'Oer ,of the Government.

Senator Gmwi. What is the distinction between that and a civil
officer I I am asking for information only

The CHAIMKA . Why should they say civil" officers if they meant
all officers, and why should they in another section of the Constitution

.provide for each House punishing their Members, if they wanted them
impeachedf

Senator GnmN. Unless "civil" officer was to distinguish it from a
military officer.
. The CHAMMAN. It might have been that, or else it might have been
to distinguish from a legislative officer.

.Senator WnmTa. That point is raised later on in my remarks. I
'was onlygiving the quotation on the point raised by Mr. Maxey. I
am glad you brought it up because it clarifies what I expect to state
later.I The CHAIRMAN. I just wanted you to know that in the case counsel
for Blount raised that question and, I think, very forcibly presented
it. It didn't hinge on the assertion or claim that he wasn't an officer,
but that he wasn't included in the group that could be impeached butwas included within the provision of the Constitution that Members
of both Houses could remove their own Members. .

Senator Wmur (continuing). Senator Maxey also discussed the
S question of the meaning of the lsguage "or a President shall be
elected," and concludes that it was tie intent of the framers of the
Constitution to have 4-year elections and nqt byelections.

Senator Beck received permission to insert in the record a paper by
Mr. Murphy (the Reporter of the Senate) compiled in 1881, after the
assassinat-ion of President Garfield, which gives the history of the
10ontroversV in the Constitutional Couvention and also a story of what
happenedd 'i the Second Confgress, when the act of March 1, 1792, was
passed. This act was title III, Reviped statutes, sections 146, 147,148,
and 149.

i/.
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Mr. Murphy's report also goes into the Blount case, as follows:
In 1798, the House of Representatives exhibited articles of impeachment

against William Blount, who had been a Senator from Tennessee. Mr. Blount
presented by demurrer the point that aeSenator was not a civil officer of the
United States, and the Senate, sitting as a court of Impeachment, negatived reso-
lutions declaring that a Senator was a ciVil officer of the Uuited States, and
therefore liable to Impeachment. This has ever since been considered a decision
that a Senator was not a civil officer within the impeaching power of the Consti-
tution, and I presume tue same reasoning would apply to a ]Representative. 5 .

Mr. Murphy continues:
If a fSenator or Representative is not a "tClvi officer of the United States"

within the impeaching clause of the Constitution, how can he be an "officer of
the United States" capable of being designated to perform the functions of acting
President of the United States in any contingency?

Senator Morgan, continuing the debate, argued that the Speaker
of the House and the President pro tempore of the Senate were in-
eligible, because they are not "officers" of the United States. He also
called attention to the fact that a person taking the Presidency by suc-
cession takes it for the remainder of the 4-year tern for which
the original President for that term was elected.

On December 17 the Senate resumed conideration of the bill S. 471
when Senator Evarts made this observation:

Now was It not a very precise way used by the framers of the Constitution when
they said that all Congress could do was to declare whiit officer should fill the-
place? Did they not mean an offteer of the United States? They certainly
could not name an officer of a State, much less an officer of a foreign state. An
officer of the United States unquestionably was meant; and then, having in
their minds that Congress should not meddle with the constitution of the Presi-
dency, they saw when they limited It to an officer of the United States that they
excluded a Senator and a Representative, (that was his position) because in the
same Constitution, using the same phrase, not pointed to any particular circum-
stance of this kind, there was this provision touching the question of who could
by possibility and who could not by possibility be an officer of the United States:

"And no person holding any office under the United States shall be a member-
of either House during his continuance in office."

You have not only shut out the two Houses from meddling with the Presidency,
but you have shut out the members of the two Houses front any possible succes-
sion, because they can not ever be officers of the United States.

Senator Evarts continued his discussion with his argument against
the Speaker or President pro tempore assuming the Presidency by
stating that they could not discharge their respective duties as well as
the Presidency, because of the obvious embarrassment and the further
fact that as legislators they were not impeachable, and as President
they would be; that is, that acting as President pro tempore or Speaker,
they vould be embarrassed by the votes they would have to cast.
There seems to have been no provision for their resignations from their
offices, upon being called to the Presidency.

The bill, S. 471, passed without a record vote on December 17,1885.
Once again they argued this question which was fully discussed inthe report of the Senate Judiciary Committee of 1856, which analyzed

this bill. They went clear back to the beginning and brought in a
unanimous report that a Congressman and Senator were officers of
the United States and as officers they came within the constitutional
provision. There are debates there that you can read far into the
night for weeks, if you want both sides of the question.

8. 471 came up in the House on December 18, 1885, under unani-
mous consent; was objected to, and then came up for reference on
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January 6,1886. It Cam to the floor from the Committee on Election
of Preident and Vice President, when that committee was called
on January 18, 1886 There were inst cient numbers of the majority
and minority committee reports, go the bill'went over until the next
da January 14.

Th debate followed much along the same lines as in the Senate,
but a see by Representative Peters answers the allegations in the
Senate that because of the Blount case a Senator or Representative
was not an "officer" of the United States.

. Said Mr. Peters, in part:
I submit, however, that the decslon in the Blount case is not in point. A

bonator or a Represetative may not be an offker of the United States, but a
President pro tempore of the Senate is something more than a Senator of the
United States. A Speaker of the House of Representatives is something more
than a member of the House. These positions are created by the Constitution.

It might be observed that the positions of Senator and Representa-
tive ars also "created by the Constitution."

Following Mr. Peters was Mr. Seney, who gave arguments for the
pending l tion. He based his tlk on the temporary character
of botl e of President pro tempore and Speaker of the House,
and that they might both be vacant in event of a President's death
during a recess of Congress. That, of course, was prior to the changes
that were made in 1901.

The debate was continued on January 15, 1886, anid passed that
afternoon by a vote of 146 to 119, with 59 not voting.-

Now coming up to the Seventy-ninth Congress, which is when the
uiner bill was passed as mentioned previously in this statement,

H.,. X 8 passed-the fiouse on June 29, 1945, There were other
hills pending before the House, but the discussion in the Committee
of the Whole on June 29 dealt almost exclusively with H. 1. 8587.
This bill as reported to the House provided, among other things, for
an interim election in event the Speaker was called to act as President
at a time more than 90 days pieceding the next regular election.
There was considerable debate on the floor concerning the constitu-
tionality of this provision, and it was finally stricken from the bill as
it passed the House. That is the original Sumners bill that went in,
recommended by tha committee on the floor.

In its present form, H. I887 provides that:
S.* * If, by reason of death, resignation, removal from ofice, Inability,

or failure to quality, there in neither a President nor Vice President to discharge
the powers and duties of the office of President, then the Speaker of the House
at Representatives shall act as Prelident until the disability be removed, or
a President shall be elected.

The bill further provides tha! if the Speaker should be called upon
to act as President because of the failure of a President-elect and Vice

,President-elect, then he is to act only until a President or Vice Presi-
dent qualifies In the event there is no Speaer at the time of such a

ney or if he fails to qualify as Acti President, then the Presi-
pro tempore of the Senate is to disc the powers and duties

of the President until the exp o Presidential
term, but not after a qualified and prior entitled individual is able to

Sat, and the House made the President ro tempore eligible to, o in
Stereo when he qualified . I take thpt partat prior entitJed mdi-

q ly qoli n out in my . -

ii
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Senator Gus. Why did you take it out f
Senator Wiian. Because if the Speaker does not qualify, we want

someone from the Congrs to step in and be Acting President. So
I chose the President pro tempore. Furthermore, if you are going to
require the President pro tempere to resign,-they don't require the
Speaker to resign authough I think you should require him to resign.
I think we should do it not only with the Speaker, but I think if we
impose upon the President pro tempore the question of resigation,
and he decides to do so that he shouldnt be supplanted by a Speaker
who does become qualified after the President pro tempore takes over
the Acting Presidency. I think it is only fair.

The CIAIMAN. Can it be provided that his oath of office as Acting
President constitutes resignation ?

Senator Wiitay. I thought that over. That is a question that
might have to be looked into by the committee. I first amended the

Eil to provide exactly what you say, thinking that the time between
when the man would resign and the time he would take his oath of
office might be an interim period in which the Speaker might pass out
of the picture.

The CHAMMAN. We had that close split-second question with the
Governor of West Virginia appointing his successor, and it was a
very close decision in the senate, and I don't think it has been settled
yet. So if it can be done I would think that the oath of office might--
if it constitutionally and legally can be done-that the administration
of the oath constitute resignation. Then there would be no lapse.

Senator Lonos. Perhaps a personal note at that point would be of
interest. When I resigned from the Senate I resigned with one hand
and got my orders to go the service with the other. Worth Clark,
President pro tempore of the Senate, was on my right, and an officer
of the War Deportment was over here on my left. So there was no
interim period of time there.

Senator WHmiar. The President pro teinpore is always qualified.
He is elected for 6 years. If you say "until lie takes the oath of office,"
and if there is trouble in electing a Speaker after the Congress con-
venes, you will have the President pro tempore always available.
The question you raise is answered by the President pro tempore being
available, in case the Speaker becomes unavailable for any disability
or is not qualified during that interim period. You always have that
to rely upon. The only difference would be that it might deprive
a Speaker from being Acting President, and I am for the Speaker
being the President because ie is closer to the people, instead of the
President pro tempore. But there isn't an thing racking in the leg-
islation to provide for the circumstance tEat you mentioned might.
arise.

Senator Gammt. What is your idea as to what would happen where
the President pro tempore dies when the Congress is not in session?

Senator Wmiwur. Dks while the Congress is not in session?
Senator GREEN. Yes.
Senator WHERRY. Then you would have a vacancy until a new

President pro tempore is elected, but in that case you would simply
go to the Secretary of State.

Senator Gmaw. I understood you to say several times that there
might not be a Speaker of the House always, but that there was
always a Presiden 'pro tempore of the Senate?
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Senator WHEmY. If I said that, that is an excessive statement and
I would like the record to show a correction. What I meant to say
is that the office of President pro tempore continues during his election
for 6 years, and in that respect he is more permanent than a Speaker.
In other words, a President pro tempore is elected President pro tem-
pore at the leisure of the Senate.

Senator Ram. But -they could be clhan*ed every week.
Senator Wurxt. If you wanted to, but if you changed them every

week you would not have a new President every week.
"Senator GmEN. But you wouldn't have a President pro tempore

every week if the Congress was not in session.
Senator Wnmt. I you elected a new President pro tempore it

would be almost instantaneous. How could it be otherwise, unless
a man dies? If you are not in session and the President pro tempore
dies, and you don't have a Speaker-that probably would never arise,
that situation, because the death of those two men would be rather
remote. But if it should happen then we provide that the Secretary
of State qualifies.

Here is another thing that is different in this bill from the House
bill. If a Secretary takes over he cannot be supplanted by aSecretary,
who is a Rrade above him. He is supplanted by either the President
the Vice President, the Speaker, or the President pro tempore. That
certainly takes care of the situation.

The CHAMAN. Do you wish to complete your statement before it
is necessary to adjourn to the floor?

Senator WnRRy. I would be glad to. I realize that it is very diffi-
cult in an hour and a half to present this question. I have tried to
boif it down and bring up both sides of the question so that the com-.
mittee would be informed. If you have to wade through all this his-
torg and dig it out, it is quite a Job.
I Senator GREEN. It has been under discussion for 50 years, and as a

Nation we seem to wobble back and forth.
Senator WHERY. We didn't wobble for a hundred years.
Senator G(mi.. We are talking about wobbling in a shorter interval

now.
-Senator Wnmw. That is because we have no Vice President and

there is an emergency, and it has always been an emergency that
brought this matter up for discussion.

Senator GazmN. To make it clear, the difference between the present
law and what you propose is this--I am sorry to use illustrations be-
cause I dont think temporary politics should enter into it; this is
permanent legislation without regard to who is in control of the
Presidency or the Senate or the House-but if President Truman
should die today General Marshal), as Secretary of State, would
become President; is that correct I

Senator WHEmmY. That is right
Senator Gmin. Then suppose that this law were in effect in that

ement Representative Martin, as Speakei of the House, would become'
President.
% Senator Wnmanr. If he'could qualify.

Senator Gmum. Yes; and if not, then OSenator Vandenberg would
become President ?

4'
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Senator WERRY.' That is right. And if he couldn't qualify it
would go to General Marshall, and if he couldn't qualify it woula go
to the Secretary of the Treasury, and then right on down the line.

Senator GRmN. Suppose that Congress adjourned next June and
the President died the day after Congress adjourned, then who would
become President I

Senator WImmy. Joseph Martin.
Senator GRN. And if for any rason he was unavailable?
Senator Waamr. Then Senator Vandenberg.
Senator GREEN. But if both of them died ?
Senator WimJmY. Then it would go to Secretary Marshall and he

would be the Acting President only until the President or Vice Presi.
dent or Speaker or President pro tempore qualified. But the differ.
ence between my bill and the Sumners bill is that we don't permit the
Speaker to come in and take over when a President pro tempore once
qualifies. That is the difference in the bills.

Senator GREEN. The difference is that the Secretary of State would
only hold temporarily?

Senator WtizRR. He does under the Truman plan.
Senator GREEN. But the Speaker of the House or the President pro

tempore of the Senate, once sworn in, would hold for the balance of the
term ?

Senator WHERy. No that isn't exactly it. It first goes to the
Speaker and if he qualifies, all right. If there is another Speaker
elected during the time that the first Speaker doesn't qualify, he would
succeed. But in the event there is no-Speaker who is able to qualify
then it goes to the President pro tempore. If the President pro tem-
pore once qualifies, he is not supplanted by a Speaker of the rouse of
Representatives.

Senator LonoE. lie remains for the duration of the unexpired term I
Senator WHRaY. Yes. I think that is fair. Now the House is

going to disagree with us on "that. The House bill requires that the
Speaker doesn't have to resign. The language in their bill on pare
2 provides that when the individual can qualify, meaning that the
Speaker can come in-

Senator KNOWLAND (interposing). Even a month later?
Senator Wunnr. Yes. My bill requires a Senator to resign-to

give up as President pro tempore. My theory is that as lbng as they
all are elected of1cers I would much rather it would go to the Speaker
first - then to the President pro tempore as next closest to the Speaker,
mayi)* But in the event neither one of them is available then 1o
down through the line we have now, and they act as President on y
until either the President, Vice President the Speaker, or the Presi-
dent pro tempore qualifies. In that orAer they can supplant the
Secretary of State.

Senator KxowAmN6. You speak of the line we have now. I think
you add the Secretaries of Commerce and Labor, who are not in there
now; do you not?.

Senator Wnpair. Yes, sir; that is right. I name each one in the
bill. , That -is jYh ; think they are officer. Senator Green doesn't
agr-ee.-

Senator Gsa.r didn't express any opinion myself as to whether
they wore officers or not., I was simply trying to get your position.
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Snato' Wxwr. I have a great admiration for your ability and
y6u- know that, Senator Green.
, Senator OGa ." Thank Tou.

-Senator Ham This just occurred to me while you were talking,
nd maybe therO is i simple answer for it. Does the p resent law appy

equally to Cabinet members regardless of whether they have actually
been confirmed That is does it apply to appointees during a recess t

Senator Wmmm. I believe I have covered that in the committee
print of my bill, wherein, beginning at line 20, page 8, the following
appears:

(e) Subsection (a), (b), and (d) shall apply only to such ofleers as are
eligible to the office of President under the Constitution. Subsection (d) shalt
Mly only to owe.e appoksed, by a" with the advie aod couewt of the

ate, prior to the time of the death. resignsti*o remo from office, Inability,
or failure to quality, of the President pro tempore, and only to officers not under
Impeachment by the House of Representatives at the time the powers and duties
of the ofice of the President devolve upon them.

Now I agree with President Truman completely on the main prin-
ciples of his letter, because I think he is correct. 4!

j shwfld lik.e to complete my. prepared statement.
,The ,. If you will do so.
Senator Wmtr. H.R 8587 further provides that succession after

the President pro tmpore shall devolve upon the Secretaries of the
Cabinet in, the order of their rank. However, any prison in the lineof succession taking the powers and duties of Acting President shall
reli quish them after a.Speaker of the House is quailed.. The debate in the House on June 29 was confined largely to thespeci fic provisions of H. R. 8587 but it also brought out the several
constitutional questions which have complicated the matter of Presi-
dential succession since the first debates were held in the Constitu-
tional Convention of 1787. In discussing whether or not the Speaker
of the House and the President pro tempore of the Senate are "officers"'
of the Federal Government, the famous Blount case was referred to.
That case, which was an impeachment of William Blount a former
United States Senator from the State of Tennessee, in 197 estab-
lished the rule, which was undisputed for many years, that a Senator
was not such civil Officer of the United Statea as to be liable to an-
peachinent by the House of Representatives." Those who argued in the House on June 29 that the Speaker and
President pro tempore of the Senate are not suoh "officers" as are
eligible, to succeed to the Presidency, based their argument on the
hoi"Tng in the Blount cae. In opposition to this stand, ho wever,
attention was called to the case of Liwm v. t"We State. (241 U. S.
102) which holds that a Member of the House of Representatives of
the og of the United States is an officer acting under the au-
thority; of the United States, within the meaning of tKe United States
Criminal Code, section 8 making crini the false impersonation of
such officer with intent to defraud. In this case the defendant had
contended that he could not be guity under this Federal act, prohib-
iting imp on of a Fedeial officer, because a Member of the
Hose (whom he had sought to impersonate) was not a Federal ofli-

; ".r The Court, however, decided ot wise, ti.ng.:
Guided by these rules, whm the relations of'M sr of the House of Repre-

sentatives to the Government of the United States are borne In mind, and the
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nature and character of their duties and responsibilities are considered, we are
clearly of the opinion that such members are embraced by the comprehensive
terms of the statute. If, however, considered from the face of the statute alone,
the question was susceptible of obscurity or doubt-which we think in not the
case-all ground for doubt would be removed by the following considerations:
(a) Because prior to and at the time of the original enactment in question the
common understanding that a member of the House of Representatives was a
legislative officer of the United States was clearly expressed in the ordinary, as
well as legal, dictionaries. (See Webster, verbo "office"; Century Dictionary
verbo "officer"; 2 Bouvier's Law Dictionary, 1897 ed. 540, verbo "legislative offi-
ders"; Black's Law Dictionary, 2d ed., p. 710, verbo "legislative officer.")

(b) Because at or before the same period in the Senate of the United States,
after considering the ruling in the Blount case, it was concluded that a Member
of Congress was a civil officer of the United States within the purview of the law
requiring the taking of an oath of office. (Congressional Globe, 88th Cong., 1stsees., PI. 1, pp. 820-331.)

(c) Because ain various general statutes of the United States at the time
of the enactment in question a Member of Congress was assumed to be a Civil
officer of the United States, Revised Statutes, Secs. 1786, 2010, and subdivision
14 of Sec. 56.

(d) Because that conclusion is the necessary result of prior decisions of this
court, and harmonizes with the settled conception of the position of members
of state legislative bodies as expressed in many state decisions.

It will be seen that there is considerable weight of arument on both
sides of this question and that a solution might be made by positive
legislative statement that the Speaker and the President pro tempore
are "officers of the United States" and, as such, eligible to succession
to the Presidency.

The House struck from the bill the provision for a special interim
election on the &round that such a procedure would require amend.
meant of the election laws of all of the 48 States, and in many cases of
their constitutions. The debate also shows that the Members felt that
should the Presidency within a short space of time pass first to the
Vice President and then to the Speaker that to call a special election
would subject the country to so severe a shock that both the economical
and political life of the country would be imperiled.

That completes my prepared statement, and I would like to devote
whatever time remains to pointing out the difference between my bill
and these other three or four bills that have been introduced.

Take Senator Green's resolution-that is a study and I am not
averse to a study, we have been arguing this for 150 years; but when
you get through you will have abotit the same facts before you as you
have now.

The CHnAUxAN. May I interrupt you to say that when we sit down
in committee to discuss these various bills we will have a chance to
go into all these differences, and if you don't mind saving your com-
ments in that respect until that time, we will close t hearing so.
that we can get over to the Senate.

Senator Wmazu. it is perfectly agreeable to me to take that matter
up in committee session.

The CQunyx~. Then I will declare the hearings on these bills
closed.

(Whereupon, at 11: 50 a. m., the hearing was closed.)
x
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