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8trH CONGRESs } HOUSE OF REPRESENTATIVES J REPORT
lst Session f No. 817

PROVIDING FOR THE PERFORMANCE OF THE DUTIES OF THE
OFFICE OF PRESIDENT IN CASE OF TIIE REMOVAL, RESIGNATION,
DEATH, OR INABILITY BOTII OF TIIHE PRESIDENT AND VICE
PRESIDENT

JULY 9, 1947.-Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. ROBSION, from the Committee on the Judiciary, submitted the
following

REPORT
[To accompany S. 5641

The Committee on the Judiciary, to. whom was referred the bill
(S. 564) to provide for the performance of the duties of the office
of President in case of the removal resignation, death, or inability
both of the President and Vice President, having considered the same,
report favorably thereon, with the recommendation that the bill
do pass.

GENERAL STATEMENT

The question of Presidential succession has been a matter of dis-
cussion and legislation since the adoption of tho Constitution. On
June 19 1945, the President sent a message to Congress asking for
remedial legislation. On June 29, 1945, in the Seventy-ninth Con-
gress, the House passed H. R. 3587. This bill was never acted upon
by the Senate.
On February 5, 1947, in the Eightieth Congress, the President sent

a message to Congress reaffirming his message of June 19, 1945. A
number of bills were introduced into the Eightieth Congress providing
changes in the present Presidential:succession law. No two bills
were exactly alike. These bills were all referred to a subcommittee
for consideration. This subcommittee held hearings on the pending
bills and gave consideration to the matter.

In the meantime, the Senate, on the 27th day of June 1947, passed
S. 564,.
During the Con8sideration of the Hose bills by :the subcommittee,

thechairman ofthefue l committee addreed' letter t 'the President
of the United States asking for the views of his legal advisers as to the
constitutionality of all thebill s pending before th* subcommittee.



2 PRESIDENTIAL SUCCESSION

The bills, H. R. 2524, introduced by Mr. Kefauver, and IT. R. 2749,
introduced by Mr. Michener were similar and each attempted to carry
out the suggestions of the President as stated in his message.

InII reponse to the letter from the chairman of the committee, the
President advised that the Attorney General would give consideration
to these bills and report to the Judiciary Committee. Pursuant to
this correspondence, the Attorney General of the United States on
June 11, 1947, addressed a letter to the chairman of the Judiciary
Committee which analyzed the several bills on Presidential succession
then pending before the Judiciary Committee. The Attorney
General's report is complete and the part thereof bearing on S. 564
is as follows:

OFFICE OF THE ATTORNEY GENERAL,
Washington, D. C., June 11, 1947.

Hon. EARL C. MICHENEXR,
Chairman, Committee on the Judiciary,

House of Representatives, Washington, D. C.
Mr DEAR MR. CHAIRMAN: This is in response to your request for my views

concerning a group of related measures (H. R. 163, H. ItR. 1121 . R. 2524, H. R.
2749 and H.J. Res. 34) relative to Presidential succession and kindred subjects.

Article II, section 1, clause 6 of the Constitution provides:
"In Case of the Removal of the President from Office, or of his Death, Resign.-

tion, or Inability to discharge the Powers and Duties of the said Office, the Same
shall devolve on the Vice President, and the Congress may by Law, provide for
the Case of Removal, Death, Resignation or Inability, both of the President and
Vice President, declaring what Officer shall then act as President, and such Officer
shall act accordingly, until the Disability be removed, or a President shall be
elected."

Pursuent to this authorization, Congress in 1792 passed the first succession lawr
(act of March 1, 1792, ch. 8,; sec. 9, 1 Stat. 240) .'1 his law provided:

f"In case of removal, death, resignation, or disability both of the President and
Vice-President sof the United: States, the President of the Senate pro ternpore,
and in case thereshall be no President of the Senate thenthe Speaker of the Horose
of Representatives for the time being shall act as president of- the United States
untilwithe disability be removed or a President shall be elected."
Therewere a number of objectionstoto his law, bothof a political and constitu-

tional nature, and Co e ccordiny c anged the law in 1886 to read as follow
(act of Jan. 19, 1886, ch. 4, sees. 1-2, 24 Stat. 1-2; 3 U. S. 0. 21-22):
"That in case of removal, death, resignation,orinability of both the President

and Vice-President of the United States, the Secretary of State, or if there beinone
or in case of his removal, death, resignation, or inability, then the Secretary o
the Treasury, or if there be none, -rin the case of his removal, death, resignation, or
inability,t the Secretaryo o r if there be none, or in caseofa his: removal,t
death, resignation, or inability, then the Attortey-General, or if there be none, or
in case of his removal, death,I resignation, or inability, then the Postmaster-
General, or if there be none, or in case of his removal, death, resignation, or ina-
bility, then the Secrt tary of the Navy, or if there be none, or in case of his removal,
death, resignation, o' inability, then the Secretary of the Interior, shall act aa
President tiuntil the disability of the President or Vice-President is removed or a
President shall be elected: Provided, That whenever the powers and duties of the
office of President of the United States shall devolve upon any of the persons
named herein, if Congress be not then in session, or if it would not meet in accord-
ance with law within twenty days thereafter, it shall be the duty of the person
upon whom said powers and duties shall evolvee to issue a proclamation convening
Congress in extraordinary session, giving twenty days' notice of the time of
meeting. ; :

"SEC. 2, That the preceding section shall only be held to describe and apply
to such officers as shall have been appointed by the advice and consent of the
Senate to the offices therein named,6 and such as are eligible -to the office of the
President under the Constitution, and not under impeachment by the House of
Representatives of the;United States at the time the powers and duties of office
*hall devolve upon them respectively."
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On June 19, 1946, the President addressed a message to Congress requesting

further changes in the order of Presidential succession (91 Congressional Record
6280-6281.) The President recommended that the Speaker of the House of
Representatives be pl.ced first in the order of succession in case of the removal,
death, resignation, or inability to act, of the President and Vice President. Under
the plan recommended, the person succeeding to the presidency would serve until
the next congressional election or until a special election called for the purpose
of electing a new President and Vice President. The individuals elected at such
a general or special election would serve only to fill the unexpired terms. The
President suggested that if there were no Speakeri or if the Speaker failed to
qualify, the succession pass to the President pro tempore of the Senate and then
to the members of the Cabinet, until a duly qualified Speaker is elected.

The. President expressed the belief that in a democracy the power to nominate
a successor (a member of the Cabinet) should not rest with the Chief Executive,
and pointed out that the Speaker is elected in his own district, and is elected as
presiding officer of the House by votes of the representatives of all the people of
the country. Hence his electionn, next to that of the President and Vice President,
can most accurately be 4aid to stem from the people themselves.
The President gave tho following reasons for preferring the Speaker to the

President pro tempore of the Senate: A new House is elected every 2 years, and
always at the same time aa the President and Vice President. It is usually in
agreement politically with the Chief Executive. Only one-third of the Senate,
however, is elected with the Presiient and Vice President. It might, therefore
have a majority hostile to the policies of the President and fill the Presidential
office with one not in sympathy with the will of the majority of the people. The
President referred, in this connection, to the impeachment of President Johnson
as suggesting the possibility of a hostile Congress seeking to oust a Vice President
who had become President, in order to have the President pro tempore of the
Senate become the President., This, he said, was one of the considerations which
caused Congress in 1886 to change the law of 1792 under which the President
pro tempore of the Senate Succeeded the Vice President.,
On February 5, 1947, the President renewed his request for legislation changing

the order of succession. In this message, ihe said (93 Congressional Record 829):
"On Jtune 19, 1945, I sent a message to the Congress of the United States sug-

gesting thatth eConhgress should give its consideration to the question 'of the
Presidentialsuccession.:

"In that message, it was pointed out that under the existing statute governing
the succession to the office of President, members of the Cabinet successively fill
the office in the event of the death of the elected President and Vice President.
It was further pointed out that, in effect, the present law gives to me the power
to nominate my immediate successor in the event of my own death or inability
to act.

"I said then, and I repeat now, that in a democracy, this power should not
rest with the Chief Executive. I believe that,- insofar as possible, the office of
the President should be filled by an elective officer.

"In the message of June 19, 1945, I recommended that the Congress enact
legislation placing the Speaker of the House of Representatives first in order of
succession, and if there were no Speaker, or if he failed to qualify, that the Presi-
dent pro tempore of the Senate should act until a duly qualified Speaker was
elected.
"A bill (H. R. 3587) providing for this succession was introduced in the House

of Representatives and was passed by the House on June 29, 1945. It failed,
however, to pass the Senate.
"The same need, for a revision of the law of succession, that existed when I

sent the message to the Congress on June 19, 1945, still exists today.
"I see no reason to change or amend the suggestion which I previously made

to the Congress, but if the Congress is not disposed to pass the type of bill pre-
viouly passed by the House, then I recommend that some other plan of succes-
sion bedevised so that the office of the President would be filled by an officer
who holds his position as a result of the expression of the will of the voters of this
country.

"It in my belief that the present line of succession as provided by the exis!ng
statute, which:was enacted in 1886, is not in accord with our basic concept of
government by elected representatives of the people.

! again urge the Congress to give its attenUon to this subject ,
' * ': : 1»; l'V;::1: 0*0:f;:1:::;CC:* :1; C C :
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(The Attorney General's analysis of all the bills mentioned in the
letter is not included here because it is not pertinent to S. 564. The
letter does state the preference of the Attorney General for the
Kefauver bill, H. It. 2524, and the Michener bill, H. R. 2749, both of
~vhich attempt to carry out the President's recommendations).
The Attorney General's report continues:

* * * * *· *,

; There are several legal questions which invariably arise upon the introduction
of bills changing the order, of Presidetial succession. I believe, however, that
these questions can be resolved in favor of the validity of legislation which would
carry out the'President's recommendations.,
Opponents of the bill introducedd in the Sevent ninth Congress (H. R. 3587)

contended that the Speaker of the House and the President pro tenmpkre were not
"bffts" within the meaning of Article II, Setion 1 Clause 6 of the Constitution.
In so doing, they relied heavily upon the Senate's decisionin 1798 in the Blount
impeachment case. In a plea to the jurisdiction of the Senate, Senator Blount
routended that since he held his commission from the State of- Tennessee and not
from the United States, he was not a "civil officer of the United States" within
lhe meaning of the impeachment clause of the Constitution (Art, II, Sec. 4).The Senate sustained the plea and dismissed the articles of impeachment.

* *
e

* *I 4.U,
The proponents countered with Lamar v. Unitd State. (241 U. S. 103, 112-113

(1916), holding that a Member of Congress is an "officer acting under the au-
thority of the United States" within t meaning of the impersonation statute
(Criminal Cod<, sec. 32; 18 U. S. C. 76). In its opinion the Court note" that
on another occasion the Senate, after considering the Blount case, concluded
that a Member of Congress was a civil officer within the purview of the 'law
requiring the taking ofan oath of office (Congresson nal Globe. 38th Cong., 1st8ses. pt. lop.~.32O-331)...TheXcestion at issue, however, is not whether a Member of Congr assoh,
is acivil officer" within the meaning of article l, section The issue is
whether the Speaker of the House and the President pro tem, th
they are Members lf Con ress are chosen fo those ooffices bytheir respectrveHouses and not by vote of theironstituences, are "officers"within the meaningof article II, section 1. On this question, the Blount decision i of doubtful
authority, Tihe term is used in article I, section 1, wthout qualification and
presumably includes no only officers th eetive branch of the Government,but:s officers of the judicial and legislative branches.

Further supportfor the view that the Speaker and President pro tpor are
"officers" within the meaning of articleI anbefOUed inthe ftthat the law
of 1792 designated the President pro tempore and the Speaker as successors to
the Presidency. This law represents a construction of article II by an early
Congress, whose views of the Constitution have long been regarded as authorita-
tive, and reflects a long-continued acquiescence in such a construction (H. Rept.
829, 79th Cong.. 1st sess., p. 4).

In conclusion I wish to state that I am convinced of the eld for are vision of
the law relating to Presidential succession and, of the measures herein discussed
have a definite preference for H. R. 2524 arid H. R. 3749, which are similar in'all
mnjor respects and are more nearly in harmony with the recommendations of the
President. Accordingly I recommend favorable consideration of the proposalcontained in the two measures last mentioned.

I am advised by the Director of the Bureau of the Budget that there is no
objection to the submission of this report.

Sincerely yours,
DOUGLAS W. McGREGOR,

Acting Attorney general.
It will be observed that the Attorneyi General's report cites the

constitutional provisions, the succesion law of 1792, the succession
law of 188 and the President'sm which is now before the

o]gress.it will alsobe,noted that the Attorn.ey (Peneral is of the
opinion that this legislative proposal is constitutional. With this
conclusion thecm iemi teeconcurs.
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ANALYSIS OF BILL

the bill S. 564 provides in section (a) (1) that in the absence of a
President or Vice President to discharge thethepowers and duties of
the Office of President, the Speaker of the House of Representatives
shall act as President, provided he first retires as Speaker and as a
Member of Congress. Section (a) (2) of the bill relates these same
requirements to the case of the death of an individual actingas
President. The selectionsof theiSpeakerthbete first line of
succession is based upon the sound reasoning that of all elected repre-
sentatives of the people other than the President and Vice President,
lie more than any othr represents the composite voice of the people
by virtue of his election to the pos tion of Speaker by the votes of
the representatives of the people. He holds, in effect, a mandate
from the people to carry out a particular policy or program. He,
more than the President pro tempore of the Senate, reflects the latest
sentiment of the people, since the 2-year term enjoyed by Represent-
atives in Congress insures that freshness of the popular will which
the 6-year senatorial term could not offer nor assure. Moreover,
because of the shorter term of a Representative, there is more likeli-
hood of political harmony between the policies of a President or Vice
President deceased in office and a Speaker, than between the President
and Vice President and the President pro temporeaof the Senate.

e

Section (b) provides that in the absence of a duly qualified Speaker
to succeed, the President pro tempore oftheresident pro te shall act a

upon s resasPresidentdtiesttions pro tempore
and dasS-Senator.- :ns;::: un-his0e0 gao;naIe-na
SectinglSbsectiond subject s () and 2) thereud ier,

that the tenure of the person acting as President under the preceding
sections shal be until the expiration of the then currentpre siental
term, or until the qualification: or removalofdisability of:y a prior
entitled individual whichever period is tishorterved
tlhathere, and in othersection of 'the bill, the rms sabil
"inability'' are used seemingly interchangeably. The use of the terms
in this fashion is predicated upon the identical use in the Constitution
inarticle II, section 1, clause 6.
Section (d) (I) provides that in the lack of a President pro tempore,
qualifiedthen those powers and duties shall be
exercised in descending order of selection by the following officers not
inider a preoventing disability: Secretary of State, Secretary of the
Treasury, Secretary of War, Attorney General, Secretary of the
Navy, Secretary of the Ilnterior, Secretary of Agriculture, Secretary
of Commerce, and the Secretary of Labor. This order parallels the
or(ler provided in tlhe existing lIaw, with the exception of the addition
of the Secretaries of Agriculture, Commerce, and Labor. The'remote-
ness of the contingency which would occasion such noneleective officers
to act as President removes the objections now made as to that point
in existing law. Subsection (d) (2) qualifies the cabinet officer
succession provision to the extent that the removal of the disability
of a Cabinet officer higher on the list shall not terminate the service
of the Cabinet officer then acting as President, although the removal
of disability of any other prior entitled individual in the line of suc-
cession would operate to terminate the Presidental tenure of the
Cabinet officer thenacting in such:capacity.

5
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As a further qualification to the assumption of the Office of President
by a Cabinet officer, it is provided in subsection (d) (3) that the taking
of the Presidential oath of office would automatically constitute his
resignation as a Cabinet officer. This would preclude any question
as to duality of office.

Section (e) provides that the officers named elsewhere in the bill for
succession must be constitutionally eligible for the Presidency. In
addition,; the Cabinet officers named in the potential line of succession
shall not only have been appointed by and with the advice and con-
sent of the Senate prior to the disability of the President pro tempore,
but must also not have been under impeachment by the House of
Representatives at the time of devolution of the powers and duties
of the Presidency upon them. The section is dictated from an abun-
dance of caution to obviate even the barest possibility of an undesirable
incumbency.

Section (f) provides for payment of the then prevailing Presidential
salary to the successor, and section (g) repeals sections 1 and 2 of the
Presidential Succession Act of 1886.

CHANGES IN EXISTING LAW

The bill repeals sections 1 and 2 of the act of January 19, 1886 (24
Stat. 1; U. S. C., 1940 ed. title 3, secs. 21 and 22):

n case of removal, death resignationr i bthte President and
Vice Presidetntof theUnitedtes, the Secretary of State or if there be none
or incase 'ofhsremov deah riationo inaty, then theSecretary oe
the Treasuryeorifthenaned, orica hisa re m deat, res!ignt , r
inability, :thenthe Secetary: of Waror ifh b' e se of hire
death resignation, or inabiity,; thenit rnethere be non
or in case ofhisrmovalAdeath, r'esignationi ability, then t er
General,none,oriiterebeof oval, deathresign ,

inability, thente Secrear avy or re be oer in case of his
remova, death resinatin or inability theSecretary of Iio all
act asPresidentiuntil the diabiiy of the Preden sdentis re ed
or a President shall be electedThat heever the powers and duties
of the officeof President of the United States shall devolve upon any of the persons
named herein, if Congress be not then in session,; orif itould not meet in accord
ance with law within twenty days thereafter it sally be the duty of the person
upon whomsaid powers and duties shall devolve to issue a proclamation conven-
ing Congress in extraordinary session, giving twenty days' notice of the time of
meeting.:
SEc 2. That the preceding section shall only be held to describe and apply to

Such officers as shall have been appointed by the advice and consent of the Senate
to the offices therein named, and such as are eligible to the office of President under
the Constitution, and not under impeachment by the House of Representatives
of the United States at the time the powers and duties of the office shall devolve
upon them respectively.

0
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