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FORDHAm LAW REVIEW

BOOK REVIEW.
(The following book review is reprinted from University of Pennsyl-

vania Law Review, for May, 1916.)
A Selection of Cases on the Law of Contracts, by William A.

Keener. Second Edition by I. Maurice Wormser and John T.
Loughran. Pp. xvi and 1226. New York: Baker Voorhis & Co.,
1915.

Granting that there are some American cases that have made
fundamental contribution to the development of the principles of
the law of contracts, it is still true that we must go to the English
cases for the primary sources. The making of a case book out of
American cases only, is therefore not to be commended. An ex-
amination of this edition of Judge Keener's well-known book dis-
closes the fact that the English leading cases are well represented
and the American cases given full recognition. A comparison with
Professor Williston's Case Book on Contracts at once suggests
itself and it is interesting to note that out of the four hundred and
sixty-two cases in Williston's collection and three hundred and
eighty-eight cases in this collection, there are one hundred and
fifty-nine cases common to both, most of them English cases and
all of fundamental importance.

A marked difference between Keener's and Williston's books is
in the matter of notes. The latter is well known for its rich an-
notations, most of them reproduced in Williston's Edition of
Wald's Pollock on Contracts. This edition of Keener has very
few notes, and perhaps there is an advantage in this, in that the
student is not distracted by the consciousness of much material
to be sought for elsewhere and which he must feel unable to con-
trol through lack of time.

There are twenty-nine cases cited in this book decided since
Williston's book was published in 1904; sixteen of them under the
title "Statute of Frauds," taking the place of a similar number of
the more familiar older cases. The fact that only thirteen other
cases decided during the last twelve years are found worthy of a
place in this collection indicates how firmly the principles of con-
tract are fixed in English and American decisions. The arrange-
ment of the material substantially follows that of the first edition.
The book is well printed on thin paper, bound in flexible cover
and is altogether admirably adapted to its use as a class book.

David Werner Amram.



FORDEAM LAW REVIEW 153

INDEX TO VOLUME II.

1915-1916.

TITLES OF ARTICLES.
PAGE

AMERICAN PUBLIC LAW. Hon. Robert Ludlow Fowler ............ 111
AUTOMOBILES: ARE THEY INHERENTLY DANGEROUS TO PURCHASER?

Hon. Cuthbert W. Pound .................................... 57
COMMON CARRIER OF GOODS, THE: ITS LIABILITY IN NEW YORK.

John T. Loughran ........................................... 131
CONTRACTS OF INSANE PERSONS IN NEW YORK. Frederick L. Kane. 60
CORPORATE ENTITY, VOTING RIGHTS AND THE DOCTRINE OF. L Mau-

rice W ormser............................................... 21
INHERITANCE TAX LAW, SOME PHASES OF OUR. Edmund 0. Aus-

tin, William H. Austin ....................................... 85
IN MEMORIAM PAUL FULLER ..................................... 17
PRESUMPTION OF DEATH IN NEW YORK, THE TRUE. John T.

Loughran .................................................... 1
SURROGATES' COURT AND THE NEW LAW, THE. Hon. Robert Lud-

low Fowler ................................................. 43
VOLUNTARY CONVEYANCE, WHEN IS A, FRAUDULENT IN NEW YORK.

Ignatius M. Wilkinson ....................................... 77

BOOK REVIEWS.

CRAWFORD: Negotiable Instruments Law, Annotated .............. 109
ROBERTS: Injuries to Interstate Employees on Railroads .......... 75
TIFFANY: Legal and Business Forms ............................. 39
WoRMsER and LOUGHRAN: Keener's Cases on Contracts ........... 152

RECENT DECISIONS.

(TABLE OF CASES DISCUSSED.)

Acme Realty Co. v. Schinasi, 215 N. Y. 495 ....................... 8
Archer v. Equitable Asstrance Society, 217 N. Y. - ............. 142
Bagdon v. Phila. & Reading RR., 217 N. Y. - ................... 101
BIadinger & K. Co. v. Mandfacturers' Trust Co., 156 N. Y. Supp.

445 ......................................................... 106
Cleveland & St. L. RR. v. Dettlebach, 239 U. S. 588 .............. 107
Derrick v. Wallace, 217 N. Y. 520 ................................. 145
Dzkowski v. Reynoldsville Carting Co., 216 N. Y. 173 ............ 37
German Amer. Coffee Co. v. Diehl, 216 N. Y. 57 ................ 10
Great Aft. & Pac. Co. v. Cream of Wheat Co., 227 Fed. 46 ........ 33
Hulbert v. Hulbert, 216 N. Y. 430 ................................. 73
Import Chem. Co. v. Forster & Gregory, 158 N. Y. Supp. 409 .... 144
Kane v. Odell, 170 App. Div. -. ................................ 99
Keyes v. Met. Trust Co., 169 App. Div. 765 ....................... 72
LandIes v. Landes, 54 N. Y. Law Journal 2099 .................. 105



154 FORDHAm LAW REVIEW

PAGE
MacPherson v. Buick Motor Co., 217 N. Y. ---............ 98
McKegney v. Ill. Surety Co., 170 App. Div. 261 .................. 30
Martin v. Crumb, 216 N. Y. 500 ................................. 146
Martyne v. Amer. Insurance Co., 216 N. Y. 183 .................. 103'
Matter of Klatzl, 216 N. Y. 83 ................................... 13
Mekki v. Halbrook Corporation, 168 App. Div. 719 ................ 12
Penn. RR. v. Titus, 216 N. Y. 17 ................................. 15
People ex rel. Bartels v. Borgstede, 169 App. Div. 421 ............. 31
People v. Toland, 217 N. Y. 187 ................................. 149
Reilly v. Steinhart, 217 N. Y. - ............................... 148
Rigney v. N. Y. C. RR., 217 N. Y. 31 ............................ 65
Rowe v. Hendricks, 216 N. Y. 700 ................................ 68
Rummell v. Blanchard, 216 N. Y. 348 ............................ 67
Sheldon v. McFee, 216 N. Y. 618 ................................ 71
Valentino v. Schartz, 216 N. Y. 1 ................................ 38
Warnock Co. v. Silver, 156 N. Y. Supp. 637 ...................... 104
Werner v. Werner, 154 N. Y. Supp. 570 .......................... 14
Woollcott v. Shubert, 169 App. Div. 194 .......................... 35

GENERAL INDEX.

A.

ABSENCE, in presumption of death, when explained .............. 5
how explained ............... 5

ABSENT PERSON, when presumed dead ............................ 1
(a) at common law ......... 1
(b) in New York ........... 1-7

ACTION, Commencement of, by warrant of attachment ............. 144-145
ADMISSIBILUTY of evidence, See EVIDENCE.
ADMISSIONS, of administrator, when not binding on co-adminis-

trators ........................................... 72-73
AGENCY, See Pow-R oF ATTORNEY.
AmmuCAN PUBLIC LAW .......................................... 111-130
ATTACHMENT, Commencement of action by issuance of warrant of. 144-145
AUTOMOBILE, as inherently dangerous instrumentality ............. 57-59: 98

Liability of manufacturer to users of ............... 57-59: 98

B.
BAGGAGEc, Definition of ........................................... 139

Liability of common carrier for ......................... 139
BENEnICrARY, under contract, rights of in New York .............. 65-67
BnLLs and NOTEs; Liability of drawee of certified check when

payment stopped ........................... 106-107
BREAKING OUT, See BURGLARY.
BuRDEN OF PROOF, in presumption of death ....................... 5

in contracts with insane persons ............... 64
BURGLARY, by breaking out, what constitutes .................... 149-151



FORDHAM LAW REVIEW 155

C.
PAGE

CANCELLATION, of overdue notes for fraud ........................ 104-105
CARMACK AMENDMENT, See CARRIERS. ,
CARRIERS, COMMON; Rights against consignee for charges .......... 15-16

When consignee presumed owner ............. 15-16
Protected as warehouseman by contract valu-

ing goods under Carmack Amendment ...... 107-109
of goods, Common law duty of ............. 131

Right of, to exempt themselves
from liability in New York,
(a) at common law ............. 131-135
(b) under Public Service Comm.

Law ..................... 136-141
Contract exempting, from liability

where carriage gratuitous ........ 133 n12
Construction of contract exempting,

from liability .................... 133 n15
Exemption of, from liability by con-

tract antecedently valuing goods. 135
Liability of, for baggage .......... 139

of passengers, Responsibility of, for equip-
ment ....................... 134 n18

Contract exempting, from lia-
bility where carriage gratu-
itous ....................... 133 n12

Liability of, for baggage ...... 139
CHATTEL MORTGAGES, See LIEN LAW.
CHECKS, See BILLS and NOTES.
CIVIL RIGHTS: Exclusion from theatre; remedy for ................ 35-36
CLAYTON ACT, when sale not compellable under .................... 33-35
CODE of C. P., Jurisdiction of Surrogates' Courts under ............ 51-56
COMMON CARRIERS, See CARRIERS.
CONFLICT OF LAWS: Requirement of foreign law held evidentiary... 148-149
CONSIGNEE, See CARRIERS.
CONSTRUCTION OF WRITINGS, See WRITINGS.

CONTRACTS, between husband and wife, construction of ............ 14-15
of insane persons in New York ....................... 60-64

Burden of proof in... 64
Beneficiary, Rights of in New York ................... 65-67
of Insurance, See INSURANCE.
made under foreign law, See CONFLICT OF LAWS.
exempting common carrier from liability, see CARRIERS.

CoNVEYANCE, When a voluntary, of realty, is fraudulent in New
York ............................................ 77-84

CORPORATIONS; Directors' right to examine books ................. 32-33
Cannot be dele-

gated ........ 32-33



FORDHAM LAW REVIEW

PAGE

CORPORATIONS, Foreign, Right of, to sue director for declaring
illegal dividends ......................... 10-11

When service on designated officer in action
on transaction without the state is valid.. 101-103

When resident may sue ................... 101-102
When non-resident may sue ............... 101-102

Doctrine of corporate entity ....................... 21-29
Fraud as affecting .... 28

COURT and JURY, See LAW and FACT.
COURTS, Surrogates', Jurisdiction of .............................. 43-56
CRIMINAL LAW, See BURGLARY.

D.

DANGEROUS INSTRUMENTALITY, Automobile is an inherently ....... 57-59: 98
DEATH, when presumed from absence ............................. 1

(a) at common law ........ 1
(b) in New York .......... 1-7

Time of, no presumption as to ........................... 2
Facts justifying true presumption of ...................... 3

DELEGATED RIGHTS, See CORPORATIONS, Directors of.
DR EcroRs, of Corporations, see CORPORATIONS.
DIVIDENDS, illegal, Liability for declaring ......................... 10-11
DOMESTIC RELATIONS, see HUSBAND and WIFE.

E.

ECCLESIASTICAL COURTS and Probate Law, English ................. 43-51
ENCROACHMENTS, Street; as affecting marketability of title ......... 8-10
EQUITY; Injunctive relief not granted in enforcement of statute

providing only penalty ................................ 35-36
Cancellation of overdue notes obtained by fraud .......... 104-105

EVIDENCE, See LAW and FACT.
of general reputation, Admissibility of, in civil trials.... 145-146

EXECUTION, Issuance of, does not alter parity of simultaneous judg-
ment liens .......................................... 73-75

F.

FACT PRESUMPTION, definition of ................................. 1 n4
FEDERAL STATE, Sovereignty of, See AMER. PUBLIC LAW.
FELLOW SERVANT, Negligence of: when not defense to master ...... 36-38
FOREIGN CORPORATIONS, See CORPORATIONS.
FOREIGN LAW, See CONFLICT OF LAWS.

FOREIGN STATUTORY TRANSFER, See TRANSFER.

FRAUD, as affecting corporate entity .............................. 28
as defenise to contract of insurance ........................ 142-143
Cancellation of overdue notes for ......................... 104-105



FORDHAm LAw REVIEW

PAGE

FRAUDULENT CONVEYANCE, When voluntary conveyance of realty is,
in New York ....................... 77-84

G.

GIFTS, Inter-vivos, when affected by New York Inheritance Tax

Law ................................................... 96-97

H.

HUSBAND and WIrFE, See REAL PROPERTY.

See SEPARATION AGREEMENT.

Liability of husband for wife's necessaries.... 14-15

1.

IcE, Right to, See WATER and WATER RIGHTS.

INHERITANCE TAX LA*, of New York, Some phases of ........... 85-97
Joint Ownership with right of survivor-

ship as affected by .................... 87-93
Gifts inter-vivos as affected by .... ..... 96-97
Trust dieds as affected by .............. 93-96
Trust savings accounts as affected by... 93-96

INJUNCTION, See EQUITY.

INSANE PERSONS, Contracts of, in New York .................... 60-64
Burden of proof in ............... 64

INSOLVENT, Effect of voluntary conveyance by one, in New York.. 79-80
INSURANCE, Contract of, Policy to contain the entire ............. 142-143

Warranties and representations in. ...... 142-143
Fraud as a defense to ............... 142-143

INSURANCE LAW, Construction of Sec. 58 of New York ............ 142-143

J.
JOINT OWNERSHIP; When affected by New York Inheritance Tax

Law ....................................... 87-93
JUDGMENTS, liens of, on realty, Parity of simultaneous ............. 73-75
JURISDIcTION, Surrogates' Court .................. ................ 43-56
JURY, When case must be submitted to ............................. 68-70

I'.

LAW, of Nations, See AMER. PUBLIC LAW.

LAW and FACT; when case must be submitted to jury ............. 66-70
Construction of Writings, See WRITINGS.

LIEN, on realty, See JUDGMENTS, EXECUTION.

LIEN LAW; Effect of filing absolute bill of sale intended as mort-
gage .............................................. 70-72

LJMITATION, of liability, by carrier, See CABRIERS.



158 FORDIAM LAW REVIEW

M.
PAGE

MANUFACTURER, of automobiles, Liability of to user ............... 57-59: 98
MARKETABLE TITLE; How affected by presumption of death of owner. 7 n18

How affected by street encroachments ......... 8-10
Definition of .................................. 9

MASTER AND SERVANT; Safe place to work ........................ 12
Failure of master to make rules ........... 36-38
When fellow servant's negligence not

defense to master ...................... 36-38

MILL POND, under easement, Right to ice thereon ................. 38-39

N.

NEGLIGENCE, See MASTER AND SERVANT.
NEGOTIABLE INSTRUMENTS, See BILLS AND NOTES.

NEGOTIABLE WAREHOUSE RECEIPTS, Effect -of transfer of, See SALES.
NOTICE, See LIEN LAW.

P.

PENALTY, Statutory, when sole remedy ........................ 35-36
PERSONS, See CONTRACTS; HUSBAND AND WIFE; INSANEPERSONS;

UNBORN CHILD

POSSESSION, Negotiation of warehouse receipt transfers ........ 67-68
PowER OF ATTORNEY, how construed ........................... 72-73
PRESUMPTION, of Death .......................................... 1

(a) at common law ....................... 1
(b) in New York ........................ 1-7
Definition of true ....................... 1 n1
Historical evolution of ................... 2
as to time of, no ......................... 2
Facts justifying true ..................... 3
Absence alone may not raise .............. 4
When absence is unexplained ............. 5

Burden of proof in ...................... 5
True, when not involved .................. 5-6
Title to realty, how affected by ............ 7 n18

of fact, Definition of .............................. 1 n4
of fraud, where debtor voluntarily conveys realty... 77-84

PRINCIPAL AND AGENT, See AGENCY.

PRIVATE LAW, Definition of ....................................... 112
PROBATE LAW, of England and early New York .................... 43-51
PROCESS, Service of, See CORPORATIONS, Foreign; UNBORN CHILD.

PROOF, See BURDEN OF PROOF.
PUBLIC LAW, Definition of ........................................ 111

in America ......................................... 111-130
PUBLIC SERvicE CoMMIssIovs LAW, Effect of, on right of carrier to

exempt itself from liability. 136-141



FORDHAM LAW REVIEW

R.
PAGE

REAL PROPERTY; Tenancy by entirety, when constituted ............ 13-14
Tenancy in common, when constituted ............ 13-14
Ponding easement, right to ice on pond ........... 38-39

RESTRAINT OF TRADE, under Clayton Act, When pot ................ 33-35

S.
SALES'; When not compellable under Clayton Act ................... 33-35

Vendor's lien, lost by negotiation of warehouse receipt ..... 67-68
SCINTILLA RULE, See LAW and FACT.
SEPARATION, Action for, See SEPARATION AGREEMENT.
SEPARATION AGREEMENT, not a bar to an action for separation..... 105-106

W hen valid ............................... 106
SERvICE, of Process, See PROCESS.
SOLE BENEFICIARY, See CONTRACTS.

SOVEREIGNTY, of Federal Government and of State, See AMER.
PUBLIC LAW.

SPECIFIC PERFORMANCE, See MARKETABLE TITLE.

STATUTORY TRANSFER, See TRANSFER.
STREE ENCROACHMENTS affecting marketability of title ............ 8-10
STiCTISSIMI JURIS, Rule of, See SURETYSHIP.
SURETYSHIP; Rule of Strictissimi Juris not applicable to Surety

Company ........................................ 30-32

SURROGATES' COURTS, Jurisdiction of ............................... 43-56

T.

TENANCY BY THE ENTIRETY, See REAL PROPERTY.

TENANCY IN COMMON, See REAL PROPERTY.
THEATRE, Exclusion of critic from ............................... 35-36
TITLE, to realty, See MARKETABLE TITLE.
TRANSFER, Foreign statutory, when recognized in New York ....... 103-104
TRUST DEEDS, When affected by New York Inheritance Tax Law... 93-96
TRUST SAVINGS ACCOUNTS, When affected by New York Inheritance

Tax Law ........................... 93-96

U.

UNBORN CHILD, Right of, to be represented on probate of will .... 99-101
Service of process upon ........................... 100-101
When considered in being ........................ 99

V..

VENDOR'S LIEN, See SALES.

VERDICT, See LAW and FACT.
VOLUNTARY, See CONVEYANCE.
VOTING RIGHTS, of one.corporation in another: corporate entity.... 21-29



160 FORDHAm LAW REVIEW

W.
PAGE

WA E.HOUSE R. EIPTs, Negotiable, Effect of transfer of, See SAI.XS.
WAREHOUSEMAN, carrier as, protected by contract valuing goods

under Carmack Amendment .................... 107-109
WARRANT OF ATTACHMENT, See ATTACHMENT.
WATER AND WATER RIGHTS; Ponding easement, rights to ice on

pond ........................................................... 38-39
WRITINGS, Construction of, when for Court, when for Jury ....... 146-148


	A Selection on the Law of Contracts
	Recommended Citation

	flr2.26.Book Review
	flr2.27.Index to Volume

