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(vacating first conviction due to admission of bloodstained axe and shoes obtained

from defendant’s residence on invalid warrant), lv. denied . Petitioner

maintains his innocence. Petition 7-10; Exhibit 5, p. 3.
3. The inmate had his sixth Parole Board Release Interview in November 2016. The

Board denied discretionary release and ordered petitioner held for 24 months. Exhibits 4 and 5.
Petitioner perfected his administrative appeal on March 30, 2017. Exhibit 6. The Appeals Unit
issued its decision dismissing the appeal on June 21, 2017. Exhibit 7. This Article 78 proceeding

followed.

4. In the instant litigation, Petitioner challenges the Board’s decision on the

following grounds: (1 ) the Board’s denial was unlawful, arbitrary and capricious because the

Board placed impermissible weight upon the instant offense in the absence of proper aggravating

factors and without adequate consideration of the COMPAS instrument and other positive factors;

(2) the Board “fabricated” and relied on erroneous information concerning the instant offense by

stating Petitioner placed the victim’s body in the field to evade responsibility; (3) the Board

improperly relied on “purported” community opposition; (4) the Board is wrongly denying

parole pursuant to an unwritten policy because Petitioner maintains his innocence; (5) the

decision fails to provide adequate details and is unsupported; (6) the Board failed to comply with

the 2011 amendments to the Executive Law; (7) the denial constitutes an unlawful resentencing;

(8) the case plan was inadequate; and (9) Petitioner was not given the opportunity to review the

complete COMPAS in advance of the interview. In addition, Petitioner now contends that, as a
tenth argument, the Board failed to comply with the Executive Law by finding there is a reasonable

probability he would reoffend if released, and an eleventh argument that the Board violated his due

process rights by relying on the crime of conviction and failing to provide adequate details in the
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decision. Petitioner seeks to compel the Board to disclose an unredacted copy of the COMPAS

instrument and “community opposition’ letters” with names and addresses redacted or,

alternatively, to submit letters to the Court for in camera review. Responses to all of these issues

are set forth below with additional case law.

5. As an initial matter, discretionary release to parole is not to be granted “merely as a

reward for good conduct or efficient performance of duties while confined but after considering if

there is a reasonable probability that, if such inmate is released, he will live and remain at liberty

without violating the law, and that his release is not incompatible with the welfare of society and will

not so deprecate the seriousness of his crime as to undermine respect for the law.” Executive Law §

259-i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of Parole, 119
A.D.3d 1268 (3d Dept. 2014). Executive Law § 259-i(2)(c)(A) requires the Board to consider
criteria which is relevant to the specific inmate, including, but not limited to, the inmate’s

institutional record and criminal behavior. In re Garcia v. New York State Div. of Parole.239 A.D.2d

235 (1st Dept. 1997); People ex rel. Herbert v. New York State Bd. of Parole. 97 A.D.2d 128 (1st

Dept. 1983).

In 2011, the law was amended to further require procedures incorporating risk and

needs principles to “assist” the Board in making parole release decisions. Executive Law § 259-

c(4). The Board’s use of the COMPAS instrument satisfies this requirement. Matter of Montane

6.

v. Evans, 116 A.D.3d 197, 202 (3d Dept. 2014); see also Matter of Hawthorne v. Stanford, 135

A.D.3d 1036, 1042 (3d Dept. 2016); Matter of LeGeros v. New York State Bd. of Parole. 139
A.D.3d 1068 (2d Dept. 2016); Matter of Robles v. Fischer. 117 A.D.3d 1558 (4th Dept. 2014).

Notably, the COMPAS cannot mandate a particular result. Matter of King v. Stanford. 137 A.D.3d
1396 (3d Dept. 2016); Matter of Berta v. Bd. of Parole. State of New York. Index # 2090/2016
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Decision, Order and Judgment dated Feb. 8, 2017 (Sup. Ct. Dutchess Co.)(Forman A.J.S.C.).
Rather, the COMFAS is an additional consideration that the Board must weigh along with the

statutory factors for the purposes of deciding whether the three standards are satisfied. See Matter

of Rivera v. N.Y. State Div, of Parole. 119 A.D.3d 1107, 1108 (3d Dept. 2014); accord Matter of

Dawes v. Annucci. 122 A.D.3d 1059 (3d Dept. 20141; see also Matter of Gonzalvo v. Stanford. 153
A.D.3d 1021 (3d Dept. 2017); Matter of Linares v. Stanford. Index # 1637, Decision & Judgment

dated Dec. 2, 2016 (Sup. Ct. Dutchess Co.) (Pagones A.J.S.C.).

It is well settled that the weight to be accorded each of the requisite factors is within

the discretion of the Parole Board. Matter of Delacruz v. Annucci. 122 A.D.3d 1413 (4th Dept.
2014); People ex rel. Herbert. 97 A.D.2d 128. The Board need not explicitly refer to each and every

one of them in its decision, nor give them equal weight. Matter of Marszalek v. Stanford. 152 A.D.3d

7.

773 (2d Dept. 2017); Matter of Marszalek v, Stanford. 124 A.D.3d 665 (2d Dept. 2015); Matter of

LeGeros. 139 A.D.3d 1068; Matter of I v. New York State Bd. of Parole. 136 A.D.3d 1141
(3d Dept. 2016). In the absence of a convincing demonstration that the Board did not consider the

statutory factors, it must be presumed that the Board fulfilled its duty. Matter of McClain v. New

York State Division of Parole. 204 A.D.2d 456, 629 (2d Dept. 1994).

8. On review, the Court’s “role is not to assess whether the Board gave the proper weight

to the relevant factors,” Matter of Hamilton. 119 A.D.3d at 1271 (quotation omitted), or to

“substitute its judgment for that of the Board,” In re Garcia, 239 A.D.2d at 240. Under Executive

Law § 259-i(5), actions undertaken by the Board are deemed to be judicial functions and are not
reviewable when made in accordance with law. Matter of Kelly v. Hauler. 94 A.D.3d 1301 (3d
Dept. 2012); Matter of Kirkpatrick v, Travis. 5 A.D.3d 385 (2d Dept. 2004); Matter of Cruz v.

Travis, 273 A.D.2d 648 (3d Dept. 2000). The petitioner has the heavy burden of showing the
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Board’s determination is irrational “bordering on impropriety” before judicial intervention is

warranted. Matter of Silmon v. Travis. 95 N.Y.2d 470 476 (2000); Matter of Russo v. New York
State Bd. of Parole. 50 N.Y.2d 69 (1980).

Here, insofar as Petitioner questions consideration of all requisite matters, there is

a presumption of honesty and integrity that attaches to Judges and administrative fact-finders. See

9.

People ex rel. Carlo v. Bednoskv. 294 A.D.2d 382, 383 (2d Dept. 2002); People ex. rel. Johnson v.
New York State Bd. of Parole. 180 A.D.2d 914, 916 (3d Dept. 1992). Courts presume the Board
follows its statutory commands and internal policies in fulfilling its obligations. Gamer v. Jones. 529
U.S. 244, 256 (2000).

10. The record, as a whole, further reflects the Board considered the appropriate factors

including the instant offense, Petitioner’s institutional record including completion of ART, ASAT

and his GED, and release plans to live with his mother as well as the case plan, the COMPAS

instrument, and letters of support from counsel and Commissioner Dennison among others.
Petitioner also was given the opportunity to raise additional matters during the interview and,

consistent with his claim of innocence, attributed his incarceration to a spontaneous statement that

he now appears to deny making. (Tr. at 3-5, 9-10). The Board had before it, inter alia, the Parole
Board Report, criminal history report and discipline. That the Board did not explicitly mention

his disciplinary record or lack of prior criminal history does not constitute convincing evidence

that the Board did not consider them. Matter of Davis v. New York State Div. of Parole. 114
A.D.2d 412 (2d Dept. 1985); Matter of Mackall v. New York State Bd. of Parole. 91 A.D.2d 1023,
1024 (2d Dept.), lv, denied 58 N.Y.2d 609 (1983).

1 1 . Contrary to Petitioner’s apparent claim, the Board is required to consider victim

impact statements, if any, and has discretion as to the weight they are given like all statutory
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