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PRESIDENTIAL INABILITY

INTRODUCTION

The existence of the ?robloms of Presidential inability with their
many ramifications and far-reaching consequences presents ono of the
most extraordinary facets of our political history. That remarkable-
ness is nccentunted not only by the absence of a solution but also
b[y the knowledge that this situation has continued from the days of
the Constitutional Convention. When John Dickinson, of Delaware,
nsked his fellow dolegates in the Philadelphia Convention what was
meannt by the word “disability’” and who would judgo it the answering
silenco echoed through the years.

It appears that congressional interest in the problem presented by
articlo I1, section 1, clause 6 of the Constitution—that the powers and
duties of the Presidency should devolve uf)on the Vice President when
the President is disabled—was first stimulated by the lingering experi-
enco of President Garficld’s death, The legislative recognition of that
alarming incident consisted merely in an echo of the silence of the
Founding Fathers. The questions remained unanswered.

Except for the sporadic and noneffective offorts of a fow Members
of Congress, the enigma of Presidential inability lay dormant in the
vaguo phrascology of our Constitution. Tho protracted illness of
President Wilson aroused once more that giant of uncertainty in our
Constitution. The public apprehension and alarm produced several
legislative proposals but historical silence was the onl{ roport of the
Congress. Within a short span of time the pattern of lethargy which
has dominated this situation had been reinstated nor has it been
disturbed by the unsuccessful attempts to seck a solution in the form
of studies by congressional committees. )

The recent sudden illness of President Eisenhower has brought into
proper focus once again the cnormous and frightening implications
of this problem. We believe, therefore, the people of this Nation
will not tolerate a repetition of the silence and stagnation of past
congressional action on this matter. To date providence has been
patient and benevolent to our Government in spite of a blatant dis-
regard of its responsibility on the part of the Congress.

n view of the precarious condition of present world affairs and
the tremendous responsibility which world leadership has placed in
;mr limnds, it ill bchooves us to tempt providenco once more by
naction,

The time to strike at the heart of the problem is here, Clarifi-
cation must supplant procrastination.

At a recent press conference, President Eisenhower, in answer to
a rei)ortor’s inquiry for his opinion on the question of Presidential
inability, is quoted as having said:

Well, when you are as closely confined to your bed as I was for some time, you
think about lots of things, and this was one of the foremost in my mind.

1



2 PRESIDENTIAL INABILITY

I do bolieve that there should be some agreement on the oxaot meaning of the
Constitution, who has the authority to act.

The Constitution seems to Le clear that Congress cannot only mako the laws of
succession, but it can determino what is to be done, and it says, ““In the case of
80-and-s0 and so-and-80,”’ but it does not say who {s to detormine the disability
of the President. And we could well imagine a case where the President would
be unable to determine his own disability.

I think it is a subjeot that, in its broadest aspects, every phase of it should be
omtul}y studiod by the Congress, advised with by the Attorney General, and any
kind of advice they want from the exwoutive departmont, and some kind of &
resolution of doubt reached. I think it would be good for the country.

A proliminary analysis of the problom initiated sovoral months
(}zfo at my direction as chairman of the Committoe on the Judiciary,

ouse of Ropresontatives, reached the same conclusion as theProsident
did. But the problem is far from simplo; it involves intricato legal
questions and constitutional issues.

In ordor to insure a broad and impartial approach to the problem
& questionnaire on the subject matter was propared and circulated
among eminent iurists, political sciontists, and public officials. The
motive bohind that step was to assemble authoritative opinions and
data for later use—not only by the committoe but also by all Membors
of the Congross.
v In this document the suﬁzgostions and opinions of those who have
replied aro sot forth. Another similar publication will be forthcoming
injthe near future containing additional news.

furthor implemontation of this project was the appointment of a

spocial subcommitteo to study Presidential inability composed of the
ranking mombors of the Committee on the Judiciary. It will be the
responsibility of this subcommittee to decide what future definitive
steps and measures will be undertaken in the course of the study.

The initiation of this entire projoct was predicated upon the juris-
diction of the Committee on the Judiciary over Presidential succession
and mattors rolating to the office of tho Presidont which jurisdiction
is conforred thercon by the Legislative Roorganization Act and the
Rules of the House of Representatives.

Tup Srupy
CHAIRMAN CELLER'S LETTER OF TRANSMITTAL

....................
....................
--------------------
....................

DEAR ccaaeen...

Since the jurindiction of the Committeo on the Judiolary embraces constitutional
quostions and mattors mlatlnﬁ to tho office of the Prosidont, I, as chainnan of the
committeo, havo concluded that it is imperative to direct tho attontlon of the
committee to a study of tho dolicate and vexing problem of Presidential inability
arising from tho inconclusive language of the Constitution,

I, thorofore, havo invited the consideration of the attached questionnaire by
men eminent in tho fields of political scionce and constitutional law, It is planned
30 compltlo tho resulting answers and to publish them togethor as a House

ocument,

It has boen many yoars sinco this unresolved area has beon seriously analyzed
and it is my purpose, in this undortaking, to forinulate such logislation as may be
nocossar reach a sound resolution of this unanswered problem which has
existed sinoe the adoption of the Constitution, It is hoped that you will feel freo
to give your viows, making such rccommmendation, explanation, and argument
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a8 {ou deem fit, T hope you will not feel cirecumacribed by the questionnaire but
will make such departures from it which, in your opinion, may be necessary,

Your conclusions may help to determine what subsequent action may or can be
takon, Will you advise me of your willingness to cooperate with mo in this stug(
and let mo know the approximate time I can expoct to recoive a roply to this
questionnaire?

In a;gmolatlon, Iam

incoroly yours,
KmanuxL CxiLier, Chairman,

P. 8.--I shall aﬁ)mcinm mcolvlnﬁz from you at the timo you answor the quese
tloxwalirlo a short blographical skotch which should include mention of published
material,

THE QUESTIONNAIRE
Housy or Rernesentamives, U, 8,
CoMMITTER ON TUB JUDICIARY
WABIIINQTON, D, C.
84th Congress, 1at session
QUESTIONNAIRE—DPRESIDENTIAL INADILITY

1. What was intended by tho term “inability” as used in article 2, section 1
olauso 6, of the Counstitution? B8hall a definition bo cnacted into law? If so
will you set forth a workable definition? Bhall such a definition encompass
physleal and mental disability as well as tho duration thereof?

1. Who shall initinte tho question of the President’s inability to discharge the
powers and dutics of his offico?

a) Tho Congress,

b) Tho Vico President.

{o) The Cabinet by majority vote,

d) Any other group, including independent agenciea,

sa) 8hall () bo of a continuing or temporary nature?

I11. Once raised, who shall make the determination of inability?

(a) The Congress,

(&) Tho Vice President.

(¢) The Cabinet by majority vote,

(d) Any other group, Including independent agencies,

(e) Shall (@) be of a continuing or temporary nature?

. Aro there any conatitutional prohibitions relative to queations IT and III?

V. 8hall dual authority, both to initiate the question and to determine the
question, bo vested in the same body?

VI. 8hall the determination of disability set forth tho—

a) Permancnt nature of the disability?
3 Tomporary nature of the disability?
¢) If tomporary, extent of?

VIL. If temporary, who raiscs tho question that the disability has ceased to
oxiat? Onco raised, who shall mako tho determination of ccssation?

I11. In the event of a finding of tomporary disability, doos the Vice President
succeed to tho powers and dutics of the offico or to tho office itsclf?

I1X. In the ovent of a finding of permanont disability, doos the Vice Prosidont
succced to the powoers and dutics of the office or to the office itself?

X. In tho evont of a finding of a permanent disability, docs the language of the
Constitution, namely, “—or & President shall bo olected—'' demand the im-
modiate cloction of a new President? If so, would tho election be for & 4-yoar
torm or for the unoxpired torin of the disabled Prosident?

X1, Does Congress have the authority to enact logislation to resolve any and
all of theso questions, or will a constitutional amendmont or amendments be

necossary?
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ARTICLE II, BECTION 1, CLAUSE 6, THE CONSTITUTION OF THE
UNITED STATES OF AMERICA

In Case of the Removal of the President from Office, or of his Death, Resigna~

tion, or Inablility to discharge the Powers and Dutfes of the said Office, the S8ame

shall devolvo on the Vico rosident, and the Congress may by Law provide for

the Case of Removal, Death, Resignation or Inability, both of the President and

Vico President, declaring what Officor shall then act ns President, and such

l())ﬂlcler tM:iall act accordingly, until the Disabllity be removed, or a President shall
e elocted.

REPLIES TO THE QUESTIONNAIRE

REPLY OF STEPHEN K. BAILEY, PRINCETON UNIVERSITY

Drcember 12, 1058,
Hon, EMANUEL CELLBER,
Chairman, Commillee on the Judiciary,
House of Representatives, Washington, D, C.

Drar ConaressMaN CeLLer: I am gratified that you are planning to make
a study of Presidential inability. It is, as you point out, & most “delicate and
vexing problem.” The rerllos to your questionnaire are made tentatively be-
cause any highly systomatic answer to your questions would involve more time,
study, and knowledge than I have at my disposal,

1.'1 do not know, and I am not suro that anyone knows, what the Foundin
Fathors really meant by the torm “inability.” T doubt that a definition shoul
be enancted into law, In marginal cnses the experts would probubly quibble over
any definition which recelved legal sanction,

I. My own feeling is that the initintion of the question of the President's
inability to discharge the powers and duties of his office should come from a con-
ourrent resolutfon of the United States Congress. Obviously, such a resolution
could not be passed unless there was majority agreement that the fssue should
at least be looked into.

III. In order to romove the question of Presidential inubility as far from
%nrﬁsnn politics as possible, I should recommend that the Chief Justice of the

nited States Supreme Court he empowered by the concurrent resolution initiat-
ing the issue of Presidential inability to appoint an ad hoo body of 7 private citi-
zens, not more than 3 from any one party and including at least 2 men of out-
standing reputation in medicine and psychiatry. At least 5 members of said
body after deliberation and inveatigation should agree on the President's inability,
and even their certification of Inability should ge finally decided upon by the
Suf)rome Court of the United States,

V. These procedures would necessarily involve constitutional ohange.

V. No (see above).

V1. The determination should set forth (a), (b) and (c).

VII. The Bupreme Court, agfln acting upon the recommendations of the ad
hoe body referred to above in III. .

VIIL 'In case of a temporary disability, the Vice President should succeed’only
to the powers and dutles of the office.

ﬂgx.i ugl ;;aso of permanent disability, the Vice President should sucoced to the
office .

X. I believe that in case of permanent disability, & new election should be
called only if loss than 2 years of a Prosident's term had been served, In an
oase, the election should be for the unexpired term of the disabled President.

XI. I belleve a constitutional amendment would be nccossary to enact the
above procedure.

At your request, I am submitting & short biographical sketoh including an
indication of some of my published materials.

Very sincerely yours,
StxereN K, BaiLny, Direclor.
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REPLY OF EVERETT 8. BROWN, UNIVERSITY OF MICHIGAN

Dxceuser 28, 19565,
Hon, EMaNvEL CELLER,
Chairman, Commillee on the Judiciary,
House of Represenlalives, Washinglon, D. C. .

Dear Mn, CeLLer: I am enclosing certain materials and comments which I
hope may be pertinent to your atudy of Presidential inability. 8ince the historical
background of the problom has been discussed in earlier committee hearings; in
articles in various poriodicals, including one by me in collaboration with Ruth C,
Silva (copy submitted herewlth{; and olaborated at considerable length in Miss
Silva's Presidential Succossion (University of Michigan Press, 1961), I shall omit
further comment on that phase of the problem,

It i8 not casy to discuss Presidential inability without going Into the entire
queation of the exceutivo branch of the Government. I have touched on a number
of related quoestions {n carlier books and articles liated in the enclosed bibliography,
In the Proucnt instanco, howover, I shall attempt to confine my comments to the
immediate questions ratsed in your questionnairo.

I have not entered upon a discussion of the manner in which fnability of State
oxceutives has heen cared for by constitutional and legislative provision, ‘This
[;hmm of the problomn will be treated by my colleague Professor Joseph E, Kallen-

ach, who has made a special atudy of it.

Sincorely yours, Evenerr 8. Broww

PRESIDENTIAL INABILITY
By Everott 8. Brown, profossor of political sclenco, University of Michigan
ANBWERS TO QUEATIONNAIRE

1. (a) For tho intended meaning of the term “Inability’’ as used in article 2,
section 1, clause 6, of the Constitution sce: Everett 8. Brown and Ruth C. Bilva,
Presidential Succession and Disablility, Journal of Politics XI (February 1949)
236-266; and Ruth C. Silva, Presidontial Succession, Ann Arbor, University of
Michigan Press, 1951,

(b) A definition of “Inabllity’’ should be enacted into law, Such a law should
rovide for both physical and mental disability, permanent and temporary.
emporary absenco from the country is not neoessarily an “inability’”; however,

the capture of a President in time of war could readily lead to a crisls in Govern-
ment unless proper provisions were made for such an emergenor.

II. In my opinion initiation of the question of Presidential inability should
be made by the Cabinot and the Vice President. In case of physical disability
on{y, the President himself might suggest that the Vice President act in his place.

! former President Hoover's proposal of an appointive chief assistant to the
President, to reliove him of man{o unneccasary functions, were enacted into law,
such an officor might be added to those already named to initiate the question
of Presidential inability, since ho would be in a favorable position to assist in
the determination,

I11. Determination of Presidential physical and mental inability might well he
left to the Vice Prosident, tho members of the Cabinet, and the presiding officors
of the House and Senate, after consultation with proper medical experts. The
ﬁtm netod not be required in case of enforced absonce of the President from

e country.

IV. 1 fail to sce an insurmountable constitutional prohibitions relative to
questions II and III.

V. Bee answors to II and III.

VI. I think it would be advisable to set forth the nature of the disability in all
instances, It would allay doubts and fears in the public mind and dispense with
many {ll-founded rumors,

VII. If temporary, the quostion of cessation of disability should be raised by
the agenoy mentioned in the answer to II.

Determination of cossation of temporary disability should be made by the
agencies named in the answer to III,

VIII. In the event of temporary disability of the President, the Vice President
succeeds to the powers and duties of the office.

IX. The same as in VIII,

72289—86—19



6 PRESIDENTIAL INABILITY

X. I do not think an immediate election is reoc&ulred. If one were provided for,
it would be preferable to have it for the unexpired term, To those who claim that
the Constitution requires that such an emergency President be elected for a term
of 4 rem. attention might be called to the case of Senators, The Constitution
provides that their election shall be for a term of 6 years, yet logislation and
precedent have established 2 and 4 year torms for some Senators from States
newly entering the Union, in order to maintain the division of SBenators into 3
célaaae&,t %?e-th rd of whom go out of office every 2 yoars, a8 provided by the
onstitution.

As a matter of historical fact, Congress by aot of March 1, 1792, provided that
the first Presidential term should be reckoned from the fourth n{ of Maroh
next auoceedln% the date of election. 8ince Washington was not inaugurated
until A})ril 30, the aot of Conﬁresa shortened his first term by nearly 3 months,

XI. In my opinion any an

all of the questions raised in the questionnaire
could be settled by legislation,

PRESIDENTIAL BUCCESSION AND INABILITY

By Evorott 8. Brown, Univorsity of Mlchltxnn, and Ruth C. 8llva, Pennsylvania
Btato Colloge

Senator Lodge, of Massachusotts, recontly called tho problom of Presldential
disability to tho attention of thoe Commission on Reorganization of the Exccntive
Branch, As the Sonator pointed out, twice a Presldent of tho United States
has been in {ll health and the fact of his infirmity has had a marked offoct on
national policy.! The Constitution provides that the powers and dutles of the
Prosidenoy shall devolve upon tho Vico Prosidont in casoe of tho Proesldent's
{nabllity to discharge thom, and that an officor designated by the Congross shall
act ay Prosidont in caso of removal, death, resignation, or inability of both the
Prosident and Vico Prosident.? Tho Constitution doos not, howevor, owmsslv
answor threo major questions which ariso in connection with inability: What {s
the status of one who acts ar Prestdont bocause of the inability of tho Prosidont?
What constitutes innbility to dixcharge tho Powora and dutios of the Presidential
Oftico? Who is to dotormine when an Inability oxists and when It ceasos? The
rolationship of theso questions to the general one of Presidentinl succession fs
such that none can he treated without first considering the more basio problems,

The Vice Presidont, or the officor designated by the Congress, may bo called
to act as Presidont either hocause of vacancy in the oflice o Chlef Exccutive or
because of luability of the incumbent. In tho caso of death, resignation, or
romoval, tho Presidentinl Office Is vacant; and, consequently, the problem of
rostoring the Presidont to his powers does not arise.  In case of Inability, how-
ever, the Prosidency is not vacant; and, thercfore, the problem of reinstatin
the President in prosented. This unavoidably raises questions relating to Presi-
dential status and tenuro: Does tho successor beoome President? What is the
atatus of the disabled President? Is tho President to resume the exercise of
Prosidoutial powor whon his inability passes?

Soon after Tyler succeeded to the Presidoncy in 1841, 8enator Allen, of Ohlo,
objected to cstablishing the precedent of the Vico President's becoming President
upon tho death of the latter, because he thought that it would unnecessarily com-
f icate the situation on some future occasion when the President became disabled.?

n the only two cases of Presidential inability to date, the Vice President was not
called to act as Presidont because of the fear that he would become President and
thoroby supersedo the disabled President for the romainder of the term. As a
result, the affairs of the oxoccutive branch were allowed to drift. In effect thero
was no Chief Executive. The problom of provldhn%efor the cxorcises of Prosi-
dential Kawer during a perlod of Inability would not be solved by enactment of &
statute by means of which the disability could be docided. Unless the Prosident’s
supportors wore cortain of his status following the inability, they would probably
resist any attempt to ostablish inability, regarding it as equivalent to an action
for removal of tho dieabled President from office.  The first question, therofore
is whother or not one who acts as President becomes the President by virtue of
the powers and dutics devolved upon him.

Study of the records of the Federal Convention shows that it was never intended
that the Vice President or dosignated officer should become President under the
succession clause. Whon the draft Constitution went to the Committee of Btyle,

Congreesional Record, 80th Cong., 24 sces,, vol. 04 (May 13, 1048);
Art, 11, sco. 1, clause 0,
? Congreesional Globe ,37th Cong., 18t sess., vol. 10 (Juue 1, 1841),
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it contained two provisions deal!nF with Presidential succossion, one providing
that “‘the Vice President shall exercise thoso (the Presidential) powers and dutios
and the other empowering Congrcss to designate an officer to ‘‘act aa President”
in certain cases, Each was modified by an adverbial clause limiting the tenure of
the acting President to the duration of the inability. The Committeo of St{le.
which was authorized to put the draft into olear and concise language but not to
alter substantive provisions, substituted ‘‘the same" for “powers and dutics” and
‘“‘devolve’’ for ‘‘excrcise’”; so tho Constitution, as reported by tho Committee,
provided that “the same shall dovolve on the Vice President” and that the
doslﬁnatod officor ‘shall thon aot as President.’” ¢  All other rocords of the Con-
vention siinilarly indicate the Intended antecedent of “the Bame” as used in the
succossion clauso to be “Powers and Dutles of the said Office” rather than “said
Offico.” ¢ Thus tho argument that tho Presidential Offico rather than its powers
and duties devolves on tho Vice President, who thereby becomes President, has
no foundation in the racords of the Constitutional Convention.

Agaln, it was tho cfforts of tho Committco of SBtyle at consolidation which
resultod In combining the two succession provisions and in using the limiting
olnuse, “‘until the Disability be removed,” only once, instcad of using it to modify
oach of tho preceding clauses separately. Tho committce changed the semicolon
to a comma, howevor, 8o the limiting clauso would be part of a continuous sentence
and, thoreforoe, rofor alike to the succession of o Vico President and an “officor”
designated by Congress.® Othor provisions of the Constitution lend support to
this interprotation.  They do not onco say that the Vice President shall become
Prosident but rathor thut ho shall act as President, that the Presidontial powers
shall devolve upon him, and that ho shall excreixe the oflice of President.,’ The
dolegates in the ratifying Conventions, and Hamilton in The Fedoralist, used the
samo guarded languaged If any of them had thought the Prosident’s successor
would actually become the Prosident, it would have been oasler to have sald
“hecome President” than to have on;mgod in clreumlocution.

Scemingly oblivious to the intent of the Constitution, all seven Vice Presidents,
who have suceeeded to the Presidency, have taken the Presidential onth and have
been generally recognized as President of the Unfted States.  William lenry
Harrison wiw the first President to die in office; and it war then declded that the
Constitution provided that Vico President John Tyler should become the President
and rxerve until the end of the tarm for which Harrizon and he had been eleoted,
Exactly how and hy whom the decision was made Is unecertain, but. all evidence
indicates that the Cabinot, whose ranking momber was I)nnio‘ Wabster, a cone
stitutional lawyer of no mean repute, so decided.? Although Tyler thought

¢ Roo note 0, Infra, For 8 more dotalled considorntion of tho framing of the siccession clause, seo an uns
publishiod doctorn] dixsertation, Ruth €, Silva, Prasident ial Ruceession (University of Michigan, (148), ch, 1,
' ‘hglcu l":“r{n}% 'l;m lt*:‘m: of the Fodoral Convontion of 1787 (New Javon, 1%37), vol. 3, pp, 600, 625;
vol. 2, Py, 146, 172, 180, 415, 409,

#Tho draft appears in the loft column and tho clause as reported I tho right:

Anr, X, 8¢, 2; 0 ¢ ¢ and In cuse of his rernoval At 11, 8ec, 1: “In caso of the Ramoval of the
as aforesald, death, abscnco, resignation or Inabllity  Presidount from OfMee, or of his Doath, Nesignation
0 (Iuchxmio the powers and dutles of his office tho or Inability to dischargo tho Powers and Dutles ol
Y o? President shall ovoteiso those powers and dutlos the sald OMce, the Satne shall dovolve on the Vice-
until anothiee President be ohmon, or unti) the in. President, (commu) and the Congress may by Law
ability of the President romoved.’ provide for tho Cnso of Removal, Death, Resignation

Ant, X, 8xc. It “The Lowislature may doclare by or Inability, both of the President and Vice-
law what ofllcor of the United States shall act a8 Preaident, doclaring what Officor atinll then act as
Prosidont in ouso of the d resignation, or dise Prosident, (coming) and such Ofoor shyll act

t
ability of the Prostlont and Viee President; (suni. dingly, untll the Disabilit removed, or 8
o) nfnml such OMoor shall aot neoordluglir.(umll g'rmltlm\% shall bo clected,” ’ih?x.. vol. 2, pp,
sich disability bo ramoved, or o Presidont shall be  508-699, 620,

electod.” Ibid,, vol. 2, pp. 878, 873,

1 Art. 1, o0, 3, clauso 8; art. 11, sce. 1, clause 6; amendments XIT and XX,

§ Amendinent ’;mlma'l by the New York Convent fon, Jonuathan Elllot, The Debates in the Soveral
Btates (2l od,, P ﬂm{olphln 1808), vol. 3, n. 408: Monroe and Madison, lltl(\.. vol. 3, pp. 487-400; Martin,
ibid., vol. 1, p. 378, 11, C. Laxlgo (e4d.), The Federaliat (New York, 1892), No. 69, {474,

'Bhva. op. clt,, pp. 22-37; (eorga Tieknor Ourtis, Life of Dantel Wobater (New York, 1870), vol. 3, p. 67
note, Thomas Kwing 111, the 1&'m\dmm of Harrison's Beorctary of the Teeasury, wroto in 8 letter to the New
York Times, Doe. 10, 1021: “Mr. Wobster expressed the opinlon that even t tomih the President survived
the period of {nability and boeaine copable of performing the duties of his oMoe during tho term for which
he waa elected, ho would not durhwo he Vico Prealdont who hnd assumed the dutios of that office.” Then
speaking of Prosident Wilson's liness, A!tomu{ Kwing sald: *1f that opinion is corroot thore could be no
temporacry displaccment of the President,  Thin of course adds greatly to the seriousness of tho atep in the
ovent that the Prasident hins not died but (s merely Inenpacitated.” At the time Fwing wrote this lotteey
he possassvl uver 70 boxes, barrels, and sultcases of his grandiathor's papers, ‘These papers hiave been in
the posseasion of the Libeary of Congreas since Noveniber 1046, hut have not been sorted, indexed, or made
lvul‘nhlo for research purposes, D, Elizabeth McePherson, a member of the Library's staft, examined 6
Yetter books, 2,000 unbound lotters, and u 6%page Journal covering the period of the elder Ewing's sorvioo in
tho Harrison-Tylor Cabinet, but foutd no referonce to presidentinl sucecssion,  Whether tho younger Fwing
based his lettor on theso papers is not known; but correspondence with the Ewing fataily confirme that he
was familiar with the papore,
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himself qualified to exercise Presidential power without any oath other than the
one he had taken as Vice President, he took the Presidential oath so doubt could
not arise concerning the legality of his acts as Chief Executive.! Apparently
Webster thought this was the prﬁper procedure, because it was he who offered
the resolution In 1880 for the two Houses to assemble for the administration of the
Prosidential oath to Millard Fillmore.!

Not all of Tyler's contemporaries approved of the declsion that he had become
President. Many of the newspapors at the time viewed him merely as the Vice
fresidont who was acting as President. They did not, however ob{oot to his
taking the Presidential oath, but no one argued that the taking of this oath actually
mado him the President.! “ Among those who agreed that Tyler had not hecome
President were John Quiney Adams, and the man who hoped to be the power
behind the throne during the regenoy of John Tyler, none other than Henry Clay
himself.# Clay must have changed his mind, for he voted with tho majority
8 weoks later when both Houxses of Congress, over the atrona' opposition of John
MoKeon, Willian Allen, and Benjamin Tappen, recognized John Tylor as Presi-
dent of the United States,*  Within a fow weeks aftor Congress approved Tyler's
succession, tho whole matter was practieally forgotten,

‘The precedent set by Tyler has xince been confirmed six thmes.  The status and
tenure of Fillmore, Arthur, Theodore Roosovelt, Collidge, and Truman have
never been sorlously questioned. At the time of Johnson's impeachmeny, how-
ovor, his Prosidontial status was disputed; but nobody suggeste cnmn? a peoial
elootion to choose a Prosident who would displace him beforo the end of Lincoln's
socond torm. _The original resolution providing for the impeachment of oohnson
styled him “Vice President and acting President of the United States,” It
scomed nocossary, however, to mco§:|lzc Johnson as the President in order to
removo him; ¥ but it was Senator Fexsonden's conviction that ho had become
Prosidont, which saved Lincoln’s auceessor from removal. 10 Actually the prece.

#* James D, Richardson, Mmom‘ and Papers of the Prestdonts, 1880-1897 (Waushington, 1807), vol, 4,

, 31-32; Horbert W, Morwill, The Usagos of the American Conatitution ((llasgow, 1028) P, 70-71; Lyon

yler, The Letters and Timen of the Tylers (Richmond, 1888), vol, 2, p. 12; Samuel 'fyler Memolr of Rogor

?&:t:'koy 'l‘nkn%&?nl%m;’w*lm). PD. 98-206; Peter R. Levin, Seven by Chance; Accldenta) Preaidents
ork, [} e -1}

11 Wehstor's mofl)xtion Provlded that both Iouses should assemble for tho administration of the oath
“presoribod by the Oonstitution to the lnte Vios President of tho United States, to enable him to discharge
the nowgu and duties of the office of Presideat of the United States, devolved on him by tho death of chhnry

lor ¢ ¢ o* 8 Jour,, 3lat Cong., 1st sss. (July 10, 1850). W obstor's phrasvol y, ‘lato Vioo President,”
jmplies that he thought Flllmore was already the Presilent even though he had not yet taken the oath,
he most noarl{ correct view probably is thnt the tuking of the oath doecs not make anyone tho Presldent.
It is Corwin's thesls that tuking the oath by ona elected to the Presidency does not make the man Presidont,
but I8 merely his first duty. Corwin thinks tho man is already tn office'whon he takes tho oath, and polnts
out that tho Constitution says it Is the Presidont, not the Prealdent eloct, who takes the oath, ' As Corwin
montlonl‘tho aot of March 1, 1762, ussumed that Washington became President on Murch 4, 1789 nll.houih
ha did not take tho oath until Aprll 30. Kdward 8, Corwin The Prosident: OMoo and Powers s‘ ow Yor
), PP. 59, 148-149, 341, In any caso, luoeeedlnx Vico Presidonts must hiave thought tho residential
oal 'lmporumt. for a}l soven of them took it, and Arthur and Coolldge took it twice, Harper's Weckly,
vol, 25, p. 000 (1881); New York Times, Fobmurly 3, 1032,

11 For example: umbug Intolligencer (W f) reprinted In tho Dally Natlonal lntelllQonoer A{)rll 12,

ml; Richraond Enquirer (Domoerat) roprinted In the Washington (llobe, Apri] 12, 1841; Now York Eve.
g Post (Domocrat) roprinted In Niles Natlonal Register, April 24, 1841,

W Charles Pranclos Adatns (ed.), Momolrs of John Quinoy Adams ( l"hllmlolphlo. 1876), vol, 10, xg) 461-405;

yol. 12 & 176; L%:;n 'l“ler5 oP. alt., vol. 2, p. 3; Calvin Colton (ed.), The Works of Henry Clay (Now

Y ), vol. b A

ﬂdonmmlons Kﬂw. 27th Cong,, 18t sess., vol, 10 (May 31-June 1, m:g‘.

" I{ Johnson were tho President, éhlol.lumoo Chuse would presido at tho trial; and the President pro
tempore of the Bonato, Bon Wade, whose voto was necessary for convietion, would be a voting member of
the court, If, on the other hand, Johnson wo{o merely the Vice President, Wade would &mldo and whether
ho would have & vote or not was queationable,  Altfiough Wade would have become the acting President
it Johnson had been removed, he not only sat is o member of the Impeachiment court, but he also voted for
;«mom. David Mllla-z Dewltt, The Impeachment and Trial of Andrew Johnson (New York, 1003), pp.

880, , 533, 876,

1 The chief oharge against Johnson was that he had violated the Tenure of OMon Aot by removing Socre-
tary of War sl?nton 8 Lincoln appointee, without the consent of the Senate. Tho aot provided thot such
removals coitld not be mude without scnatorial gomem. but an appointes’s tl:lo “Fdo onilm expired 1 momB
y hotn

aftor tho explration ﬁ the w;r‘no ﬂ' u‘o"l"'mudom whom the oflicer was apj  Johnson were sti

the Vice President, he had Iaw. On the othor hand, If Johnson had mo the Presiden
Stanton's tenure had expirod, and thus Johnson hiad not violated the sct. Although Routwell :ruod the
Johnson was the President when the Im ment court was heing cstablished, he later that the

term of President was § years, and that not the offios and its terin, but the powers and d ummge President
had devolved upon Jo %lon.' 6 sald Johnson had no term, and it \mldurlnu Llncnlfn'l scoond torm that
Stanton had boen removed, Dewitt, op, o“.“m. 367-300, 411, 424428, Benator Feesenden's vote was
neosasary for removal, But the Sonator from Maine thought Jobnson had become President and, there.
fore, had not violated the Tenure of Ofice Aot, Co um’lsll. he voted for aoquittal, Francis Fesssnden,
Witlism Titt Pessenden (New York, 1007), vol. 3, pp. .
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dent according to which the Vice President becomes President was confirmed by
the impeachment of Johnson as President.!?

Such was the established rule of succession in 1881, when the first serious case
of Presidential inability occurred. During the 80 days of Garfield’s fatal illness,
ho performed but 1 officlal act, the signing of an extradition paper. The dally
bulleting of his plhvalclans are sufficient evidence that he was unable to perform
the dutles of his offico. While the President was disabled, there was muoh urgent
business calling for the immediate attention of the Chief Executive. Thore were
mall frauds; there wero officers to be commissioned; the country’s foreign relations
wore deterlorating; but onl% routino business, which could be handled by the
department heads without the President’s supervision, received attention.®  The

uestion that most complicnted the problem was whether or not Vice President
1rthur would becomo the President for the remainder of the term if oalled to act
in that capacity. Some respected legal opinion held that the Vice President
would assume tho office in case of ina lllcy) just as in case of vacnnc{, and tho
powers and dutics once devolved could not be returned to the President when the
disubility was removed.'® Although tho great weight of opinion favored the
President’s resumption of his powers and dutics when he recovered, the Cabinet
was Impressed by the arguments to the contrary,

When it appeared that Garfield would recover, the Cabinet met and diseussed
tho nability question. There was unanimous agreement on the deslrubilltg' of
having Arthur act as President during Garfield’s roou&)omtlon; but 4 of the 7
Cabinot membars thought thero could be no tcmpomrr ovolution of Presidontial
power on the Vice President., In view of this conflicting opinion, the Cabinet
concluded that it would be unfair to advise Garfield to invite Arthur to act ns
Presidont without firat presenting all the queations for the President’s considera-
tion, becauso It might moean that they were asking tho Presidont to abdicate for
the rest of the term, All agreed that the President was too ill to have these
questions presented to him, The cabinet thought the shook of taking any
action on the matter might causo his death, so the question wns drogpod." Gar-
ficld's demise made it unnecessary to nolve the dilemma in 1881, and the problem
waa not raised ngnin untilt Wilson fell ill in 1019,

Wilson's inabllity was probably more detrimental to the publie interest than
Cuarfield’s, not only because it lasted for a longer period but nlso beeause it oceurred
during the strugglo for the League of Nations, There can be no queation that
Wilson was unable to perform hia Presidential duties much of the time from Sop-
tember 28, 19190, to March 3, 1921, Dnrinf the specinl scesion of the 606th Cone.
gross, 28 acts hecame law owing to the President's failure to puss on them within
the requisite 10 days.”? Wilkon did not meet his Cabinet for 8 months during his
flincss.® The 8enate Committee on Forelgn Relations was unable to get any action
from the President on the matter of the S8hantung settlement.3 The Constitution
says that tho President shall receive the reprosentatives of forcign states, but
Viscount Groy, the British Ambassador, spent 4 months in Washington without
sceing the President once® At one time Senator Hitcheock, the Democratic
leader in the Benate, thou,i(‘ht he might be able to get the Republicans to com-

romise on the Versailles Treaty, but Wilson's phyeicians refused to let him sce
he President and, as Hitchcock sald, he had to consult with the President before
the Democratio SBenators could do anything.® Although it was reported 5 duys

11 (leorge Boutwell, Reminiscencer of 60 Years in Public Aftairs (New York, 1002), vol. 2, p. 113,

 George ¥, Hlowe, Chester A, Arthur (New York, 1934), pp. 183-183, 181: Boston Evening Transeript,
August 28, 1881; New York Hernld, sorton\tmr 1, 8, 1881; New York Times, August 11, 1881,

W For exnmple: Theadore Dwight, Prestdential Inability, No. Am, Rev,, vol, 133, p. 436 (1881); Judge
Dittenhoeler, New York Hernld, 8eptomboer 13, 1881,

# Por oxatnple: Benjunin Butler, Presidentiol Inability, No, Am, Rev,, vol, 133, |). 428 (1881); Thomus
M. Cooloy, Presidentinl lnuhllll". ihid,, 422; Lyman Trambull, Preaidential Inability, thid,, 417; George
Ticknor Curtis, Presidential Inability, flmuvr'a Weekly, vol. 25, p. 031 (1581); IOém(‘f Attarney Gencral
Jeremiah Black, Governor Littlefield of Rhode Istand, and Qovernor Bigelow of Connecticut, Naw York
Heruld, Septombeor 6, 1881; Judges l?nmm Trumbull and Elias Griswold, ibid., S8cptember 9, 1881; former
Attorney General Schoonmaker, Ibid,, Scptember 17, 1881,

1 New York Heruld, Beptember 2, 1881; New York Teibune, September 2, 1581,  On Soptomber 4, 1881
the Now York I'tniea reportedd that Secrotary of 8tate Blaine, S8ccrotary of the Nuvy Hunt, and lucrouhr‘v of
War Lincoin thought the Vice President conld temporarily act as President; but Attorney General Mao-

m‘h, Postmaster Qeneral Jamnes, Beorctary of the Treasury Windom, and 8c«cretary of the Interlor Kirke
wootl were of the contrary opinton.

1t Lindsay Rogers, The President's Iliness, American Political Sclence Review, vol, 14, pp. 87-88 (1020),

# DavidfTouston, Bight Years with Wilson’s Cabinet (New York, 1028), vol. 3, pp. 6-70; David
Lawrenoe, The True 8tory of Woodrow Wilson (New York, 104), p. 208,

# Now York Times, October 14, 1919,

8 Horwlll, op cit., pp. 80-81,

® Now York Timcs, November 30, 1019,
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later that Hitchcock had seen the President 3 times? it was plainly evident that
there was an inable President in the White House. Many students of the period
a%ree that public business in general, and the fate of the treaty in particular, were
affected by the President’s isolation from public opinion, from his advisers, and
from congressional leaders,

Public affairs were conducted much as they had been during Garfield’s illness,
Either Presidential powers and duties were not discharged or were handled in such
manner as the Cabinet, the President’s family and his personal entourage could
devise. There seems to be almost unanimous agreement that state papers were
given to Mrs. Wilson first.  If she had any doubt as to the effect they would have
on her husband, she submitted them to Dr. Grayson. If Dr. Grayson thought
the President was strong enou%h to {)uss judgment on them without injuring his
health, they were shown to him. If not, they were deferred or passed on to
Secretary of the Treasury Houston, or a few others in whom Mrs. Wilson had
confidence.?® That this situation existed was rather widely known at the time;

et there was no serious movement for the devolution of Presidential power on
ice President Marshall,

The possibility of inviting Marshall to act as President was discussed several
times. On March 1, 1920, the House Committee on the Judiciary held hearings
on 8 bills and 1 proposed constitutional amendment for the declaration of such an
inability, The hearings served only to bring out almost insurmountable consti.
tutional problems, the most difficult of which was whether or not the President
could he restored to his powers and duties when he recovered. Authorities were
cited on both sides of the question, but the committee could reach no conclusion
and reported none of the measures?® At another time, the Scnate Committee
on Foreign Relations sent Senators Fall and Hitchcock as a special subcommittee
to interview the President to determine the truth or falsity of the many rumors
that he was in no physical or mental condition to attend to important publie
business. They were with the President 40 minutes, found him in bed but men-
tally vigorous, and the visit came to nothing.®

he Cabinet also considered asking the Vice President to act as President; but
the White House circle fought the move3 When Lansing suggested this possi-
bility, Tumulty, the President’s secretary, was indignant and reproached the
Sceretary of State for his lack of devotion to Wilson. Tumulty quotes himself
as saying: ‘“‘You may rest assured that while Woodrow Wilson is lying in the
White House on the broad of his back I will not be a party to ousting him. He
has been too kind, too Ioi'al, and too wonderful to me to receive such treatment
at my hands.” ¥ Tumulty’s objection to the devolution of executive (Yower on
the Vice President secems to have been based on the thought that it would displace
Wilson. The President apparently took the same view. Tumulty quotes Wilson
as declaring on the occasion of Lansing’s forced resignation: “Tumulty, it is never
the wrong time to spike disloyalty. When Lansing sought to oust me, I was on .
my back. I am on my feet now and I will not have disloyalty ahout me,"” #

Because of the fear that a succeeding Vice President displaces the disabled
President, the Cabinet, in the case of Garfield, and the White House circle, in
the case of Wilson, decided on the basis of personal loyalty to the disabled Presi-
dent whether an inability existed or not, and on both occasions the decision was
contrary to fact. The usage by which the Vice President is transformed into a
President has practically nullified the constitutional provision for the administra-
tion of the executive branch of the Government when a President becomes
incapaoitated. It is important, therefore, to consider the reasoning by which the

1 Thid., December 8, 1910,

# Charles 8eymour (editor), The Intimate Papers of Colonel House (Boston, 1026-28), vol. 4, pp. 506-507,
509-512: Lawrence, op. cit., . 209; Edith (1. Reld, Woodrow Wilson (New York, 1034), pp. 224-230; William
i\gl‘}g;a White \go%odrow Wilson (l'loston,‘ 1025), pp. 418-460; John K, Winkler, Woodrow Wilson (New York,
" Mm, Wilson herself confirms much of this. Edith Balling Wilson, My Momoir (Indianapolis, 1039),
PD. 288-200, s does Houston, tho Cabinet member in whom Mrs, Wilson had the most confidenee; op. cit.,,
vol, 2, pp. 60-06. See also Irwin Hoover, Forty-two Years in the Whito House (Boston, 1934), pp. 105-
106; Lawrence, o:lv. olt., pp. 283-37: Reld, on, cit., p). 224-230; Winkler, op. cit., Jm. 297-288, See especlally
Joseph P, Tumulty, Woodrow Wilson As T Know Him (New York, 1921), pp. 437438,

8 Hearings on I, R. 12609, 12620, 12647, and H. J. Res, 207; Houso of Representatives Committee on the
Judlielary, 06th Cong., 2d sess, (1020),

31 Now York Tir « 5, December 6, 1919, Secalso Ilitchcock’saccount of thisincident, inJohn M, Mathews
?{‘{'ng""’"” A. Berdahl, Documents and Readings in American Government (New York, 1928), pp.

31 Houston, op. cit., vol. 2, pp. 37-39; Tumulty, op. cit., pp. 443-448.

8 Tumulty, og». cit,, p. 444, llmllc supplied,

3 Ibid., p. 445. (Italle sup) ledi] In 1885, Wilson wrote that the Vico President’s importance consists
in that he may cease to ho Viee President. Congressional Government (New York, 1885), pp. 240-241.

See also Reld, op. cit,, p. 223.
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recedent has been sustained in case of the President’s death, and by what logic
Fthas been extended to the case of his inability.

In substantiation of the thesis that the Vice President becomes President when
there is a vacanoy or inability in the superior office it is said that the Constitution
jtself provides that the Presidential office, not merely its powers and duties, shall
devolve upon the Vice President.® The argument runs that not only is this
true grammatically but that the framers of the Constitution intended it to be
the case. In answer to this assertion, it can be pointed out that syntactically
“ithe same’” a8 used in the succession clause may refer to ‘‘powers and duties of
the said office” as well as to ‘“said office.”” 3¢ In reply to the contention that the
framers of the Constitution intended the office as well as its powers and duties
to pass to the Vice President, it is necessary only to point to the records of the
Federal Convention,® Although the framers of the Constitution intended *‘the
game shall devolve on the Vice President” to be equivalent to ‘‘the Vice President
shall exercise those powers and duties,” the difference in the language used in the
two parts of the succession clause is frequently cited to buttress the proposition
that the Vice President becomes President when called to aot as such, It is
claimed that in case of single vacanoy, the office devolves upon the Vice President
for the remainder of the term, but in case both the Presidency and Vice Presidency
are vacant, the designated officer acts as President ad interim.

It has been asserted that the adverbial clause, “‘until the disability be removed,
or a President shall be elected,” modifies only the clause providing for an officer
to act as President. Some have even gone 8o far as to say that the limiting clause
is separated by a semicolon from che clause providing for the succession of the
Vice President and refers, therefore, only to the officer who might be designated
to act as President. In consequence, they argue, once the Vice President suc-
ceeds, he takes the office without limitation for the remainder of the term. It is
absurd to hold that the adverbial clause, “until the disability be removed,"” limits
the tenure of a designated officer who acts as President but does not apply to the
Vice President who becomes President. As the New York Tribune asked edi-
torially: What kind of sense does it make to say that, if the President becomes ill,
the Vice President replaces him for the rest of the term; hut if the Vice President
who has succeeded the President, becomes ill, also, he can assume the exercise o
presidential power when he recovers? 3

Some have tried to escape this conclusion by arguing that the office devolves on
the Vice President in case of vacancy in the Pres denci,', but in case of disability
only its powers and duties devolve on him for the duration of the inability.®® The
difficulty is that the Constitution makes no distinction between the status of one
who succeeds because of vacancy and of one who succeeds because of inability.
The same thing devolves in both cases.® Others have tried to evade this dlﬂicul{y
by saying the Vice President becomes President in case of inability just as in case
of vacancy, but that he ceases to be President when the disability is removed.#
The trouble with this position is that it creates the anomaly of two Presidents at
once or necessitates the removal of the disabled President. It also requires the
removal of the second President at the termination of the first President’s inability;

# For a gencral exposition of the thesis that the Vice President actually becomes the President, sce for
example: Wiso and Walker, Congressional Globe, 27th Cong,, 1t sess., vol. 10 (June 1, 1841); Jones, Con.
jonal Reoord, 47th Cong., 1st sess., vol. 13 (December 16, 19, 1881); Hannis Taylor, Oonzrcaslonnl Record,
th Cong.. 3d sese,, vol, 57 (December 3, 1918); Justice Blatchford In Merriam v.’ Clinch, 17 Fed. 68, 70.
80e also Dittenhoefer and Dwight, cited in note 19, supra.

W It s a rule of Latin grammar that the immedlato y preceding noun {s tho antecedont of the relative
which follows, in which case “‘the same” would refer to office. Accepted English usage, however, does not
always conform to this rule, nor did it In the {x\rlod when the Constitution was written. In English the
antecedent {8 frequently the last grammatical unit used as a substantive, in which cuse the antecedent
would be “powers and duties of the sald office.” 8ir James Murray, A New English Dictionary on His.
torical Principles (Oxford, 1889-1928), vol, 8, gt. 2, p. 75,

3 For a genoral exposition of the thesis that the succossor does not become Presidont bt morely acts as
such, seo for example: McKeon, Allon, Tappen, Conérosslomsl Globe, 27th Cong., 18t sess., vol, 10 (May
31, June 1, ltmﬁ. axey, Con ressional Record, 47th Cong., 1st sess,, vol, 13 (December 14, 1881): Lapham,
Congressional Record, 47th "ong., Al sess,, vol, 14 Januarr , 1883); Henry E. Davis lnablllty of the
President, 8, Doc. 308, 65th Cong., 3d sess.; John B. Leavitt, A Solution of the Pres{dential Inability
!’l;glklom, .t%er}gg? Bar Association Journal, vol. 8, pp. 189-190 (1922),

ugust 16, 1881,

» Seegl‘or example: Coolg. ol}. oit., pp. 122-124; George Ticknor Curtis, Presidential Inability, Harper's
Weekly, vol, 28, p. 583 (1881); J. Alexander Fulton, Presidential Inability, Albany Law Joumnal, vo. 24,
PD. 286-287 (October 8, 1881); the colloquy between Representatives Walsh and Fess, Hearings, op., cit.. -+ 40,

# None of the various dralts of the Constitution distinguished between the status of one who succer 80
case of vacancy and of one who succeeds bocause of inability, nor 18 there anything in the records of the Con-
vention to indicato that such a distinction was intended.” All of tho records show that the devolution of
power in case of inabllity was Intended only for the duration of the inability. Farrand, op. cit., vol. 3,
P. 600; vol. 2, pp. 172, 186, 405, 400, 532, 535, 573, 508-5699, 659.

# Soe for example; Judge Grlmgld, New York Herald, Soptember 9, 1881,
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i'let the only method for removal of a President from office is impeachment by the
ouse and conviction by the Senate.

If one holds that a succeeding Vice President does not become President, he is
not troubled by these inconsistencies. He does not have to explain why seven
““Presidents’ have had a term of less than 4 years while the Constitution provides
a 4-year term for the President unless he dles, resigns, or is removed before the
expiration of that term. There i8 no need for d stlnguishing between a Vice
President upon whom Presidential power devolves and an officer who acts as
President, There is no need for distinguishing between vacancy and inability.
In all cases the successor merely aots as President ad interim. This view greatly
simplifies the problem of handling cases of disability because it allows the Vice
President to act as President for the duration of the inability without displacing
the President or without causing the anomaly of two Presidents, It allows the
Vice President to discharge the presidential functions as a part of his Vice
Presidential duties and to do so under his oath as Vice President. As Senator
Lapham said in 1883, the Vice President commits himself solemnly to discharge
all the duties of the office of Vice President, one of which is to perform the
functions of the Presidency when they devolve upon him because of vacancy or
fnability in the superior office.?

The objection to this interpretation of the succession clause is that the Constitu-
tion vests executive power in the President and thus by implication forbids its
exercise by anyone who is not actually the President. The Constitution commands
that the President shall take care that the laws be faithfully executed, Specific

rants of executive power made by the Constitution are made to him. Attorney
eneral Caleb Cushing thought the President, the man holding the presidential
office, and he alone, could exercise the executive powers specifically granted in the
Constitution; that the act of signing and vetoing bills was a personal act of the
President and could not be exercised by any other.# Although the Supreme Court
has upheld the declegation of certain powers by the President to the department
heads and has said that their acts are presumed to be his and are hinding within
the sphere of the President’s legal and constitutional authority,# the courts have
denied anyone the right to exercise for the President a power which from the nature
of the case requires the President’s personal judgment.®® A study of the cases in
which the delegation of executive power has been upheld will show that in every
case, the power in question was one granted to the President by statute. Not once
has the Court upheld the delegation of power directly vested in the President by
the Constitution. As Professor Corwin says, the Constitution knows a single
executive power, that of the President, whose duty it is to sce that the laws be
falthfuﬂ;; e‘:iecut.ed, a duty which, legally, it is his obligation and power to execute
ersonally.
P The argument that the vesting clause, as interpreted by the courts, requires
one to become President in order to exercise those powers vested in the President
alone is not unanswerable. The restrictions laid down by the courts apply to the
delegation of executive power by the President to his subordinates, and should
not by analogy be extended to the devolution of this power in such a way as to
defeat the purpose of the succession clause. The records of the Federal Conven-
tion give no indication that the framers of the vesting clause would preclude the
[l)_ossibility of an acting President in case of vacancy or inability in the Presidencf“'.
heir sole purpose in writing the vesting clause appears to have been the establish-
ment of a single, as contrasted with a plural, executive.’ The purpose of the
succession clause seems to have been to provide a substitute for the President in
certain cases, not to provide for the creation of another President. The rule is well
established that the different clauses should be given effect and reconciled if

# Congressional Record, 47th Cong., 2d sess., vol. 14 (Jnnunr{ 6, 1883), The Constitution requires the
President to take the oath; but in tho case of an acting President ono may ask whother his taking the oath
is a legal obligation or mere custom. It secms to be assumed that the taking of the Presidential oath is 4

rerequisite to the exerclse of Presidential power and that this oath transforms a Vice President into o

resident; but it is contonded at tho same time that the officer designated by the Con would not ba.
come the President although, presumably, the same oath would be & prerequisite to his exerciso of Prv. .-
dential power also, 8ce note 11, supra,

# Op. Att, Gen, vol. 7, pn. 464~470 gm).

W Wilcoz v. Jackeon, 13 Pot. 408, 513 (1839); United States v. Flinson, 18 Pet. 201, 302 (1842); Willlams v.
Unlted States, 1 How. 290, 206-207 (1843); Confiscation Cases, 20 Wall, 92, 100 (1874); Wolsey v. Chapman,
101 U, 8, 758, 760-770 (1879); Runkle v, United Slates, 122 U, 8, 513, 887 (1887); United States v. Fletcher, 148
I;; s.uu.p W?; United States ex rel. French v. Weeks, 259 U, 8. 326, 334 (1922); and Caleb Cushing,
op. cit., pp. .

# Ex {mrw Fleld, 9 Fed. cas. 1, 5 (1862); RPunkle v. United Stales, 122 U, 8. 843, 857 (1887); United Slales v,
Page, 147 U. 8. 074, 60-681 (181); United States v. Fietcher, 48 U.'8. 84, 68-91 (1893).

orwin, op. cit,, pp. , .

o Famnd. on, cit., vol. 1, pp. 21, 63, 70, 72, 73, 79, 88, 90, 02, 63, 06, 105, 100, 100, 225, 230, 230, 244, A7,
284, 261, 26, 272, 203: vol. 2, pp. 22, 29, 100-101, 116, 132,134, 135, 145, 188, 171, 185, 401, 872, 897, 657; vol. 3
pp. 132, 347; vol. 4, pp. 17, 46.
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ossible.#® The conclusion is, therefore, that the clause vesting executive power
n the President should be construed in such a way as to allow for an acting Presi-
dent, who will exercise executive power in case of the President’s removal, death,
resignation, or inability until the disability passes or another President is elected.

Ig it i8 recognized that the Vice Fresident does not become the President in case
of the President’s disability, the problem of what constitutes inability is less
formidable, since the disabled President is not thought to have forfeited his office.
Nearly all of those who hold that the Constitution provides only for an inability
of a permanent character extending throughout the remainder of the term hold
also that, once the inabllity is established, the Vice President becomes the Presi-
dent for the unexpired portion of the term. If the Vice President actually dis-
places the incapacitated President for the duration of the term, only the most
extended disabllities should be held to fall within that class of inabilities which
dovolves presidential power on the Vice President. If the Vice President merely
acts as Prestdent for the duration of the inability, however, restriction to inabilities
extending throughout the entire term seems unnecessary. Even if this limitation
on the meaning of inability is ruled out, there still is no unanimous agreement on
its definition, Some hold it is limited {o mental incapacity, while others believe
it covers any disability whatever the cause.

During Garfield's iliness there was an impressive body of opinion which held
that the only disability recognized by the Constitution was intellectual incapacity,
Theodore Dwight, professor of constitutional law at Columbia College, applied
the common law which defined the term as mental inability, He said that it
was such an incapacity as a civil court would recognize as unfitting a man to make
a grant, but not inoluding physical disability such as an arm injury making it
necessary to have a deputy sign for him.* Kormer Senator Eaton, a recognized
authority on the Constitution, stated that the succession clause provided for no
disability of which the President could be aware, and was amazed at the suﬁgestion
that the President could decide his own disability. The “inability,” he held,
must be one suoh as insanity, which is patent to everyone except the President.
As long as the President possesses reason, said Eaton, he is not disabled in the
constitutional sense.®® Seoretary of the Interior Kirkwood likewise thought the
Constitution provided only for mental inability, an opinion with which Senator
MeDonald of Indiana, Governor Cullum of Illinois, and Judge Trumbull aﬁreed.ﬂ

There {8 an equally respectable body of opinion which holds that inability is
not restricted to mental incapacity but that if the public interest suffers because
the President is unable to exercise his powers, whatever the cause, & oase of
inability exists, Benjamin Butler, writing with reference to Garfeld’s {llness,
said that inability is obvious to any right thinking person. If an emergeno
arises and the President is unable to aot, the Vice President is to assume presi-
dential power.#® Among those who have thus broadly defined “inability” are
Congressman George M. Robeson, Judge Elias Griswold, Senator Elbridge G.
Lapham, George Ticknor Curtis, and Attorney John Brooks Leavitt.® There is
an abundance of conflcting opinion on the meaning of the term, but none is
authoritative. The records of the Federal Convention and the commentators on
the Constitution throw no light on the question. Since there are no authorities
to whom one can turn for a definition of *inability,” the term must be defined on
:Ll& bases of general principles of law and rules governing constitutional interpre-

on.

To restrict the meaninE of inability to mental lncaPaclt,y would dc:rrlve the
United States of a Chief Executive in case of the President’s physical disability,
of his capture by the encmy in tiine of war, and on other occasions when the
President is mentnllfr competent yet physically unable to exercise his powers.
A definition of inability which fails to provide for the exercise of Executive power
at all times is contrary to the legal principle that Executive power is a continuin
one, never endlm{ never dormant, never allowed to lapse, and that there mus
be someone at all times to exerolse the power.# The courts say that, where

® Sehick v. United States, 108 U, 8, 83, 08 (1004).

@ Dwight, op, et. pp. 9649,

# New Yor ’l‘lmes. optember 3, 1881,

# Kirkwood, Boston Evenlnge'l‘r':nsgirpt, July 16, 1881; MoDonald, ibid., August 19, 1881; Cullum and
m

Trumbull, New York Herald, , 1881,
# Loo. cit., 428-430, See also arrf J. Cole, "“To What Extent Can the President of the United Btates
Perform the Dutles of His Office While Abroad,” Mass, Law Quar,, vol. 4, pp, 180, 191-193 (1919),
# Robeson, New York Tribune Sogtemher 9, 1881; Qriswold, New York Herald September 9, 1881;
Lapham, Congresslonal Record, 47th Cong., 2d sess., vol. 14 (Janary 6, 1883); Leavitf, loo, clt., p. 190 and
T A

his letter to the New York Times, December 6, 1021; Curtls, o&. oit., 3
W Rarrell v, Du( 114 Kans, 220, 223 (1023); Ez parle Crump, 135 Pac. %m—m (1013); Bz “gam Hawkinas,
136 Pao. 991, 093 (1013); In rean Ad ing Alcoholic Beoerages, 130 N. J. L. 123, 120 (1043).
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words admit different meaning, the one consonant with the objeet in view is to
be selected, that words are to be taken in their natural and obvious sense and not
in a sense unreasonnb}“' restricted, and that the Constitution must reccive a
ractical construction®® These well established rules point to a definition of
‘Inability” which covers all cases in which the President is in fact unable to
exercise & power which the public interest rc(‘uﬂres to be exercised. The cause
and duration of the inability are immaterial; the question is one of fact.

This conclusion would mean that some flinesscs and absences are inabilitics
while others are not. In time of war, for example, an illness of a few days may
be more serlous than one of several months at another time. With the develop-
ment of rapid communication and transportation, absence would not usually be
an inabillv in fact. Although the rccords of the Philadelphia Convention show
that the Vice President was intended to excercise presidentinl power during the
President's absence, usage has established that mere absences from the United
Btates is not a disability within the meaning of the Constitution.® This is not to
say, however, that some absences might not be inabilitics, The answer in a
parhcular caso would depend on the facts. Even if it possesses the power Con-
gress probably cannot define inability before its occurrence in such a way as to
cover evory contingency.’ The most Congress ean do is to declare that the
term “inability” shall cover all cases in which the President is in faot unable to
exercise the powers and discharge the duties of his office. The only effect of a
declaration would be to Put tho congressional approval on well-established
grinclples of law and constitutional interpretation, and to guide those who must

ecide if an inability exists in & particular case,

The final problem concerns who shall decide when a disability on the part of
the President exists, The records of the Constitutional Convention do not
reveal the intention of the framers of the succession clause on this subject.
John Dickinson raised the question, but none of his colleagues offered an answer.®
In 1881, when President Garfield was incapacitated, the great weight of opinion
favored the theory that the successor is to deterinine when the President is
disabled. Adherents of this position say that the Vice President is obligated
to exercise the power and perform the duties of tho Presidency, just as it is his
duty to preside in the Senate, and no enabling action by the courts, the Con-

ess, the Cabinet; or the President is-necessary.®- Judge Trumbull said there
8 no need for ])roviding a formal means of determination. In Trumbull’s
opinion, the inability must be so notorious that no one can reasonably doubt its
existence. In such a case, he said, the Vice President is authorized to assume
the Executive power if important public business requires Fixecutive action.
When these conditions exist, continued the Judge, the Cabinet should notify
the Vice President just as in caso of the President’s death, but there is no con-
stitutional requirement for this notification, It is only ocustom in case of the

® Aldrich v, Kinney, 4 Conn, 350, 385 (1822); People v. Dawell, 25 Mich, 247, 261 (1872); Rallroad Co. v.
Peniston, 18 Wall. 8, 31 (1873); Pollock v. Farmer's Loan and Trust Co,, 188 U, 8, 601, 618 (1895),

# The succession clause as referred to the Committoe of Style provided for fivo cases; removal, death
absence, resignation, and inability. Farrand, op. cit., vol, {V 675, The provision for tho exercise ol
Presidontial power during the President’s absence was deloted by the commltteo; and there {8 no record
that the Convention was aware of this change, 1bid,, vol. 2, w £98-500. Sinco ahsenco {8 not specifically
mentioned in the Constitution, the question is whether or not It is covered by the torm “inability.” For
[} o?naldemtlon of this question, sce Siiva, op. clit., pp. 140-155,

# Thero has nover been unanimons agreement on the meor of Congress to deal with inability, Ono
position {8 that the only power granted to Congreas s to declare what officer shall act as President in case
of vacanoy or inability in both the Presidency and Vice Presidency, and under the rule of inclusio unius,
exclusio alterius, Congress has no other powers in the fleld of presidentinl sucecssion, B8eo W. W, Wil.
loughby, Tho Constitutional Law of tho United States fNew ork, 1829), vol, 3, pp. 1467-1408; Butler,
g&. cit., pp. 431-433; J. Hampden Dau lnonyL:ml(lenllnl Succession Problems, Forum, vol, 42, pp. 823,
PP,

1009); Davls, loc. cit., pp. 13-18; Utban Lavery, President{al Inability, Am. Bar Assooe, Jour., vol.!8,

, 18-17 (1922),

The other position is that tho clastio clauso glves Congress power to implemont the inabllity clause
since this s a power necessary and proper to carry into exocution the Exccutive powor and &uumnteo thal
it shall not become dormant, See John Ramlolgh Tuckor, a strict constructionist, The Constitution of

he United States (Chicago, 1899), vol. 3, g 713; oolﬁv. o{». oit., pp. 428-427; Curtis, op. cit,, pp. 583, 631;
udge Shellabarger and Governor Long, Now York Herald, Soptember 8, 1881; former Attomoy Qeneral
Schoonmaker, ibid., September 17, 1881; Congressman Robeson and formor Vico Prosidont Col fax, New
York Tribune, S8optember 2, 8, 1881, Representative MoArthur thought the elastie clause gave
Onngrm the ?owcr to define Inabhlty just a8 tagnvo Congross the powor to deflno “interstate commorce"’
and “intoxicating liquor’’; hearings, op. cit., p. 35,
Farrand, op. cit., vol. 2, p. 427.

# For example: Butler, loc. cit, ?p. 431-433; Davls, loc. cit., pp. 13-18; Governor Hendricks of
Indiana, New York Hemfd. Auguat’ 21, 1881; GQovernor Long of New York and Judge Shellabarger, ibid.,
September 8, 1881; former Attorney General 8choonmaker, ibid., September 17, 1881; Representative
Robeson, Boston Evening Transcript, Beptember 2, 1881; former 8cnator Eaton of Connectieu » New York
Times, Scptember 2, 1881; Senator Unrland, Congrossional Record, 47th Cong., 1st scss., vol.13
{gae«)»mber 15, 1881); Senator Lapham, Congressional Record, 47th Cong., 21 scss., vol. 14 (January 6,
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President’s death and desirable in case of inability. It is extralegal and adds
nothing to the Vice President’s right to exercise Presidential power.%

Trumbull is probably correct in saying that the decision belongs to the suc-
cessor in the first instance. Since the duty of acting as President under certain
conditions of fact is imposed upon him, his official discretion cxtends to the
determination of whethor the condition exists or not. It is a well-established
rule of law that in contingent grants of power, the one to whom the power is
granted is to decide when the emergency has arisen, Thus the Viee President
or the officer designated by law to act as President is constituted the judge of
the Exccutive's inability in the first instance and is bound to act according to
his interpretation of the facts. Somcone must decide whether the President is
disabled; and, since the Constitution mentions only the successor, he is the judge
of tho facts$ If past expericnce can be taken as a reliable indication of the
attitude of future successors, the danger of their usurping the President’s powers
on the pretext of inability is slight indeed. The judgment of both Vice Presidents
Arthur and Marshall was conditioned by their sense of propricty. These two
cases indicate that the renl problem is not how to guard against the successor's
abuse of the power, but how to relieve him of the embarrassing duty of taking
the inltiative. i

It scems almost certain that no court has power to issue a writ of mandamus to
tho Vice President, or designated officor, directing him to act as President during
the latter's inability, hecausoe a court can only order the performance of a minis-
terial function, Perhaps the courts can pass on the validity of some executive
action taken by the successor, and indiractly on the inability of the President, if
properly raised in a case invofvlng individual rights; ¢ but this would do nothfng
to alleviate the Vice President’s delicate position in making the determination
in tho first place. Whether Congress has power oither to determine actual
inability or to provide a means for deciding such cases is questionable. Opinjon
on the matter is divided, but the weight of opinion seems to be that Congress has
no such power., Congress I8 given the power to name a successor to act as Presi-
dent after the Vice President and this probably excludes all other congressional
power to deal with Presidential succession.%

The Congress could relieve the successor of the embarrassment of taking the
initiative, however, by passing & concurrent resolution requesting him to act as
President or by authorizing some officer or officers to enquire fnto the President’s
fnability and report thereupon to the successor, The actual deeision would still
rest with the successor, where the Constitution vests it, and his decision would
not await or be bound [)y the report, The investiﬁation could properly be made
by the Cabinet, because the Cabiuet consists of the President’s appointecs who
would not be eager to displace him, and the Cabinet is in the best position to know
tho facts. Once it is recognized that the successor docs not supersede a disabled
President for tho remainder of the term, the President might usually invite his
successor to act for him for the duration of his inability, But if the President
could not or would not do so, the successor should decide on the President’s
inability with or without a report from the Cabinet. ‘

This would answer the questions John Dickinson raised in the Constitutional
Convention: what is the extent of the term “disability’’ and who is to be tho
Judge of it? Not only can the inability problem be thus solved, but it car be
solved without resort to the difficult process of constitutional! amendment,

® Trumbull, loe, cit,, P 420-4321, ‘

8 Aartin v. Molt, 12 Wheat., 19, 31-32 (1827); The Aurora v. United States, T Cranch 382 (1813); Field v.
Clark, 143 U, 8. 649, 032-6i4 (1801); Hamplon and Co. v, Uniled States, 216 U. B. 304, 405410 (1928). Sece nlso
Digability of the Prestdent, Law Nom. vol, 23, Jm. 141-142 (1919),

8 Caines v. Thompson, T Wall, 47 (1869); Dudley v, James, 83 Fod, 348 (1807); Missirsippi v. Jobnson, 4
Wall. 475 (1867); Carrick v. Tamar, 116 U. 8. 423 (1886), 8co ulso Cole, loc, clt., ], 194,

8 [n casey in which Individunl ru‘ms depend on oxecutive actlon, the individual has tho right to resort to
the law for aremedy.  Marbury v, Madison, 1 Cranch, 137, 170 (1803); United Stales ex rel. Boynton '+, Blains,
130 U. 8. 300, 326 (1501); In re Cooper, 143 U. 8. 472, 03 1802). But tho question muat arlso In o cus» Involy-
ing actual litlgants, Clough v, Curtis, 134 U, 8, 301, 873 (1890).  On the other hand, the omirts migh: decide
that the question was political and submitted to tho successor’s discretion alone,  If the courts deelds ﬁm.
they will hald that they are bound to follow tho successor’s deelston.  Luther v. Forden, 7 How. 1 (1819).

e note 87, supra. It 18 & well-establishod rulo of construction that enumeration in the Constitation
of cortaln powers denles all others unless incldent to an express power and necossary to itsexeeution.  United
States v, Iarris, 100 U, 8, 629, 636-630 (1883); Joseph Btory, Commentaries on the Constitution of the Ur ited
States (Boston, 1833), vol. 3, scc. 1243, Sco note 67, supra :
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'REPLY OF EDWARD 8. CORWIN, PRINCETON, N. J.

DecEmrER 7, 1065,
Hon, EMANUEL CELLER,
Chairman, Commillee on the Judiciary,
House of Representatives, Washinglon, D. C.

Dear MRr. CeLLER: Enclosed you will find two copies of my answers to the
questionnaire which you submitted to me in your favor of November 29,

Under another cover I am sending you a co?y of National Rovicw which con-
tains my answers to & somewhat similar questionnaire submitted to me recently
by the editor of that publication.

I am unable at the present writln%‘to provide a short blographical sketch. You
can easil(y have one compiled from the current Who’s Who in America.

1 shall be happy to be kept abreast of the committee’s deliberations.

Sincorly yours,
Eowarp 8, CorwiNn,

UESTIONNAIRE ON PRESIDENTIAL INARILITY FOR HOUSE OF REPREBENTATIVES,
COMMITTEE ON THE JUDICIARY

1. What was intended by the term “‘inability” as used in article 2, scotion 1
olause 6, of the Constitution? Shall a definition be enacted into law? If so, will
you set forth a workable definition? Shall such a dofinition encompass physical
and mental disability as well as the duration thercof?

Answer.—On account of the varlety of human circumstances capable of affectin
such a quostion, I groatly doubt the possibility of framing a sure-fire definition of
Presidential ““inability.” In faot, such a definition might easily operate to om-
barrass dotermination of the matter in many actual situations,

2, Who shall initiate the question of the President’s inability to discharge the
powors and duties of his office?

a. The Congress

b. The Vice President

¢. The Cabinet by msjoﬂ:{ vote

d. Any other group, including independent agencies
¢. 8hall (d) be of a continuing or temporary nature?

Answer.—1t is undoubtedly within the power of the Vice President to do this,
since he i the one upon whom rests the constitutional duty to take over the
powers and duties of the office of President when the President is incapable of
discharging the same; and clearly anybody which may be authorized by Congress
:g dewn&x ne whether “inability” exists in fact ought to have the right to raise

e question.

8. Once raised, who shall make the determination of inability?

a. The Congress

b, The Vice President

¢. The Cabinet by majority vote

d. Any other group, including independent agencies
e. Shall (d) be of & contlnulngbor temporary nature?

Answer—~S8omebordy designated by Congress whose determination of the
matter may be falrle' expected to be accepted as conolusive; e. g. the Cabinet or
the National Security Council, enlarged perhaps by the Chief Justice et al.

4, Are there any constitutional prohibitions relative to questions 2 and 8?

Answer.—No constitutional prohibitions are gertlnent to questions 2 and 8
8o long as it is kept in mind that it is the Vice President and nobody else upon
whom the duty falls to take over the powers and duties of a disabled President.

6. 8hall dual authority, both to initiate the question and to determine the
question, be vested in the same body?

Answer.—There is no reason why not, one {mrpose of such an inquiry being to
enlighten the Vice President as to his constitutional duty and to protect him from
imputations of overambition and rashness,

. Shall the determination of disability set forth the—
a. Permanent nature of the disability?
b. Temporary nature of the disability?
¢. If temporary, extent of?

Answer,—Yes, if Congress so desires, its power under ‘‘the necessary and
proper” clause to inquire or to authorize inquiries into situations which involve
a widespread public interest being practically unlimited. The classio Instance
is its creation in February 1877 of the Eleotoral Commission, which by deciding
the presidential election of 1876, possibly averted a civil war.
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7. If temporary, who raises the question that the disability has ceased to exist?
Once raised, who shall make the determination of cessation

Answer.—The President may undoubtedly raise the question, which should
be determined by the same body as found him rroviously to be disabled,

8. In the event of a finding of temporary disability, does the Vice President
succeed to the powers and duties of the office or to the office itself?

Answer.—Seo question 9,

9. In tho event of a finding of permanent disability, does the Vice President
succeed to the powers and duties of the office or to the offico itself?

Answer,—These questions (along with the 7th) call attention to the ambiguity
of the terin “the same” In section 6: does it refer to “the powers and dutles of
the said Office,” or the Office itself. On account of tho fact that hitherto all
Vice Presidents have succeeded to “the powers and duties’” of the Presidency in
consequence of tho death of the Prexident, they have also suceeeded to the office
itself,  “Office is & public station * * * The term embraces the idea of tenure
duration, emolument, and duties.,” United States v. Hartwell (6 Wall. 385 308
(1868)). But succession on account of the temporary “inability” of the PBrosi-
dent s obviously something different and would not, necessarily, slimlfy succes-
sion to thu office of President and henco could, and to my mind should, terminate
with the disability which gave rise to it.

10, In the ovent of a finding of a permanent disability, does the language of
the Constitution, namely, “* * * or a President shall bo elected * * * demand
the immediato clection of a new President? If #o, would the elgetion be for a
4-ycar term or for the unexpired term of the disabled President?

Answer.—The clause of section 6 beginning “and tho Congress” deals with the
situation which exists when there is neither a functioning President nor |a func-
tioning Vice President, It has been dealt with in a series of so-called succession
acts, the one now in force having been enacted in 1947,  The clection referred to
{s undoubtedly the next regular rresidontial election, Congress never having keen
empowered to provide for any other,

11. Does Congress have the authority to enact legislation to resolve any and
all o the?so questions, or will a constitutional amendment or amendments Le
necessary

Answer.-—No constitutional amendment seems to me to he required to enable
Congress to do anything above suggested for it to do.

REPLY OF CHARLES FAIRMAN, LAW SCHOOL OF HARVARD
UNIVERSITY

Representative EMANUBL CBLLER,
Chairman, Committee on the Judiciary,
House of Representatives, Washinglon, D. C.

Dear Mg, Ceuuer: I respond to your letter of November 29, wherein was
enclosed a questionnaire on Presidential inability.

The committee has in view a study of the delicate and vexing problem of
Presidential inability, In the context of this present moment, one thinks of in-
ability resulting from impairment of the President’s health, fn addition to the
case of President Eisenhower, the instances of President Garfield’s lingering before
death and of Presidont Wilson’s long illness como to mind,

At the outset, however, I would invite attention to another danger, one that
should be anticipated as an incident of any atomjc attack made upon this country.
The problem of providing for effective Presidential leadership and for the mainte-
nanco of an ade?uate Congress, notwlthstaudlnf; casualties and notwithstanding
the impracticability of conducting regular elections, scems to me even more im-
portant than that of providing for an inability rosuitlng from fllness. We know
that the country can carry on, somehow, even though the President lies ill: that
problem should be met, but still the matter is not so critical as a possible knockout
of national governmental leadership, perhaps both executive and legislative,
by a hostile power.

8o I urge that, when the committee studies leﬁislatlon and the possible need for
a constitutional amendment, it consider the entire problem of providing for con-
tinuity of governmental leadership under all contiugencies. There is one entire

roblem: Better to envisage it as a whole than to think only of the aspect that
resident Eisenhower’s illness has suddenly brought to mind.

Tho matter of Presidential leadership and the maintenance of an adequate
Congress in the event of an atomic attack is discussed in a paper on Government

DecemBER 27, 1985,
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Under Law in Time of Crisis, which I prepared for Harvard Law School’s Marshall
Bicentennial Conference. 1 enclose & copy, and invite attention in particular to
sections II and III.

Considering the matter of Presidential inability in this larger framework, I
come to the points raised in the questionnaire,

I. “Inability to discharge the powers and dutics of the said office,” (art. II,
sec, 1, clause 8). In the Constitutional Convention, Mr. Dickinson nsf(ed, “What
is the extent of the term ‘disability’ and who is to be the judge of it?”’ 2 Farrand’s
Records of the Federal Convention, 427. These questions went unanswered.

I have not undertaken extended research to uncover what may have been sald
about the construction of “Inability” in the course of our constitutional develop-
ment. I doubt whether such rescarch would lend much aid to understanding.
Here the question is not of finding the meaning in 1787 of some old term of law,
but rather of applying the constitutional provision in any future eventuality.
The words, it seems to me, agtly express the cssential thought; the difficulty lies
rather in the appl!catlon. t is “inabllity” to discharge the “powers” and
“duties” of tho ‘‘office’’: these words contemplate a factual situation wherein the
incumbent has become unable effectively to discharge the tasks a President must
discharge. Ono looks on the one hand to the actual impafrment that has oceurred,
in relation, on tho other hand, to the tasks of the office. Consider first the im-
pairment. The President may have been stricken by sickness. Sickness has
many forms. It might, as with a heart attack, place the President in such a
condition that, in order to protect his life, he must be relieved from all work for
an indefinito period of time. How long? The duration might be so indefinitely
long that—in relation to the tasks of the office—the President would have become
unable, for a considerable period at any rate, to discharge his office. The sick-
ness might strike at essential powers—to sce, to hear, to speak, to move, ete.—to
such a eﬂree as to im%air his ability to perform his tasks, to the point of produc-
ing “inabllity.” The President might lose his mind, or suffer such loss of mental
vigor as would amount to inability.  Very certnlnlg the Constitution contemplates
the continued possession of full capacity to deliberate and decide. The Presi-
dent might fall under the power of the enemy—or be kidnaped—or be lost, as in
the disappearance of an airplane. Inability is & compendious expression.

Next, it Is “Inability to discharge the powers and duties” of the office. It
should he recognized at once that the actual magnitude of the office, and the
degree of attention required to dlschar‘xo its powers and duties, has increased
through the years, and varies, too, with the demands of the moment, Wash-
ington, Adams, and Jefferson could retire from the seat of government for con-
siderable periods and yet, communicating by means of horse and boat, could
effectively dircct the administration. Today the powers and duties require a
more prompt and constant attention. Consider how the actual demands vary
with conditions of the moment. An enormous danger, sudden and unforescen,
would call for crucial decisions to be tnken at once: If the President were so
circumstanced as to be unable to act then and there it might amount to inability,
even though under normal conditions the Executive might have carried on accord-
ing to standing orders.

he Constitution contemplates that the executive branch of the Government
shall at all times be effectively led bﬁ the President. Inability is a practical
concept—an impairment such that the powers and duties cannot effectively
be discharged.

I urge that no attempt be made to enact a definition into law. The text
accurately expresses the constitutional concept. It is not for Congress to enlarge
or to contract—and in any ovent the Constitution’s own words would remain
the test. It is for Congress to provide the means for ascertaining Inability in
an{ doubtful case. It s to that matter that the committee’s questions turn,

I. Who shall initinte the question of inability?

I suggest, first, that the “inability” might be sclf-evident. Suppose, for one
example, that the President were captured and held as a prisoner of the enemy.
(Recall that a President, in the prosecution of his duty miﬁht need to go overseas
in time of war, and m'ght come into proximity to hostile forces.) In such a
case, surely there would be no need to initiate the question: There could be no
question but that “inability” had occurred. 8o, too, no doubt, if the person
in the Presidential Office totally lost his mind and had been committed.

Again, it is conceivable that the President himself might authentically determine
his own fnabﬂlty. He might suffer such an impairment of strength as would leave
him competent to form an accurate judgement to the effect that he was no longer
competent to discharge the powers and duties of his Office, (This Is not on any
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theory that he would be ceding a property right, as when one grants Blackacre:
the Presidential Office is not the subject of ownership or of grant.) If the one who
bears alone the responsibility of the office were solemnly to declare, I find I am
no longer competent to discharge it—that certainly should settle the matter.
(O}f cmilrsr;, the President could resign if he chose—but the hypothesis above is
otherwise,.

The various suppositions above should not be dismissed as fanciful: when one
considers legislation to meet eventualitics, one should reckon with every con.
ceivable eventuality and seek a complete solution,

Consider the less unlikely situations, where “inability” or no was a matter to
be determined by inquiri'. Here let us recur to the Constitution, It provides
that “in Case of * * * Inability,” ete., “the Same shall devolve * * *” (No
matter, for the moment, what I8 the antecedent of “same”—whether it is the
Office, or onl ity)owers and duties, In any event, at leust the powers and duties
shall devolve. ark, the provision is not permissive and optional: if in truth
there is inability, then the lpowcm and duties shall devolve by the Constitution’s
own command. 8o any initiating and any determining will only be the means
for carrying out the peremptory provision,

Evidently the Vice President should he able to set the inquiry in motion, for
he is under a solemn duty to rise to the occasion if inability occurs, It would not
do for him to refrain on the ground that “nobody has yet told me'’: the Constitu-
tion has spoken directly as to what shall be done, although It has not provided
thomenns. The Vice President, at & moment when the President is ill, is, however,
in a delicate position, where he well may hesitate to take the initiative.

The Cabinet, too, should be able to set the inquirr in motion, The principal
officers of the executive departments would be peculiarly well situated to know
when the Chief was no longer giving effective direction. It should be recognized,
realistically, however, that the natural tendency of a staff is to cover up their
Chief’s inadequacy and to pretend hopefully that all goes well. 8o if the Cabinet
took the initiative in alleging inability, that would show pretty certainly that that
condition had arrived; but the natural reluctance to act should be foreseen,
Surely a mere majority of the membership should suffice.

Initiative should also lie within the Congress. It is the great represontative
assembly, the bearer of residuary powers in the American Government, It
might, however, be impracticable for the Congress to act: the apparent *Ina-
billty"” might occur when the Congress was in adjournment, and the hypothesis
excludes a calling of a special session bf' the President. The statute should, I
believe, provide that certain designated leaders of the Houses of Congress would
be authorized to initiate an inquiry into “Inability.”

II1. Once raised, who shall determine the questfon of “Inabillt’v"?

What is to be desired, as most in accord with the Constitution’s concept, is an
objective determination of “Inability’’ to discharge ‘powers and duties’—a judg-
ment whether the incumbent remains competent, notwithstanding apparent {m-
pairment, physical or mental. The inquiry, it seems to me, is somewhat com-

arable to one to determine whether a person is, or was, competent to act sui
uris. That is a familiar ty;})le of judicial question. The inqniry 18, it seems to me,
to be distinguished, rather than to be analogized to the process of impeachment.
The impeachment process is derived from ancient historical roots: an officer is
accused of wrongdoing; traditionally it is a matter for political bodiez, the lower
and upper branches of the legislature; the objcet is to purge the public service.
Impeachment is accusatory, unfriendly, a matter of culpability as viewed through
the eyes of persons performing representative and political functions. An in-
quiry into “Inability,” on the other hand, would be concerned with actual capa-
bility, physical and mental, to discharge the tasks of office. The inquest would
be calm in mood, friendly and sympathetio; it would proceed in a spirit of sorrow
and not of indignation, It would not in a true sense be adverse, the Publie versus
the Incumbent, 8o I would not analogize to impeachment: that 1s an unsound
comparison and puts the problem in a false sotting.

The foregoing analysis does not rest on an{ assertfon that Senators and Rep-
resentatives would approach the inquiry with partisan or sclf-seeking motives,
It rests rather on the thought that the extraordinary function to be performed is
more like the function of judging than it i like the functions of the Congress, A
Congress composed of two Houses, with 96 and 435 members, respectively, is ill-
suited to tnkhulx the testimony of gh sicians or other witnesses who had observed
a stricken President, to take an obvious example.

Furthermore Congress might not be in session, If it were adjourned, how
could it be summoned when, by hypothesis, “Inability” had already occurred?
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Suppose the contingency most to be dreaded, an atomic attack upon this country:
it might be impossible to assemble; there might not even survive a quorum of
each House, at & moment when instant action was requisite, The body charged
with determining “Inability’ should be one certainly capable of convening and
deciding promptly.

1f, as hax been argued, the task is most llkc&‘judglng where should it be lodged?
One thinks, in rartlcnlnr of the Supreme Court. But the jurisdiction of the
Supreme Court has already been defined, by article III, section 2, clause 2—and
the determination of “Inability” is not within that enumeration. It is familiar
that the Court’s jurirdiction may not be extended to other matters by statute:
Marbury v. Madison (1 Cranch 137 (1803)). To vest this extraordinary jurisdie-
tion in the Supreme Court wonld thus require a constitutional amendment,
If it scemed good to Congress to propose an amendment to make provisions for
the incidents of an atomic war, then one provision might well make the 8upreme
Court the judge of Prexidential “‘Inability.” If an amendment is not to he
sought, then a satisfactory alternative is next to be considered.

ongress might provide that the question of “Inability,” when properly raised,
would be determined by an extraordinary Commission—the statute providing
how such Commission would be constituted. The statute might provide that
the Commission should include the Chief Justice—(who mlxht well be designated
as the one to call the Commissioners together)—and the Associate Justices, It
might be provided that, for want of the requisite number, active Jndges of the
inferior courts be summoned, in order of senfority, as was found practicable,
It Congress thought it desirable to include some of its own members In the oxtra-
ordinary Commission, that might be done. For example, the two available
senior members, majority and minority, of each Committee on the Judiclary.
(It seems evident that the Speaker and the President pro tempore of the Senate
should be excluded from scrving as judges of Presidential inability, inasmuch
as thoy themselves stand high in the order of succession,

We have had considerable experience fn the course of our history, with judges
sorving as Commissioners—sometimes in accordance with a statute, sometimes
meroly bv Presidential appointinent, The most memorable example, for present
purposes, is the Electoral Commission created under the act of January 29, 1877
(19 Stat. 227), on the occasion of the disputed election. Five Justices served on
that extraordinary bodv. While it i to be conceded candidly thst the use of the
fncumbenta of judiciel officc a8 Commissioners to perform tasks outside the courts
of law is gonerslly to be avoided, that remedy is here suggested for want of a more
appropriste solution. There aro ¢ good meny instances that may bo drawn in

recedent. It is confidently to be expected that, in the event an apparent case of
‘Inabilitv"” did arise, the judges called by the statute to serve as Commissioners
would proceed to act. Their detemnination would carry greater assurance of
objectivity than could be obtained bv any other means that occurs to the writer.
V. Constitutional prohibitions.

The limitation on the Supreme Court, drawn from article 111, has been men-
tioned above.

V. Dual authority in 8 single body?

Even supposing, that to be objectionable, it has been avoided by the method
proposed above,

1. Determint tion of pormanent or temporary nature of disebility.

Evidently the sorts of disability that would give trouble are such as could not
at the moment be detcrmined to be more then temporary. One can conceive of
nonfatal impairments that could be found to be permanent, such as incurable in-
sanity; but 83 to sickness, a wounding, disappearance, or capture—how could it be
said In advance that the disebility might not be removed?

VII. Determination of ccssation of disability.

Tho President seceks to resume the powera and duties of his office. If the tempo-
rery place-holder steps aside, that i.. the end of tho matter. But suppose it is not
spparent that the disability has ceased, and suppose that aocordlnﬁly a dotermina-

on of the matter 1a in order. The body selected to make the determination—
auestion I supra—would bs the appropriate body to determine whether the
isability was at an end.

VIIL. "In case of temporary disability, does the Vice President succeed to tho
Office, or only to its powers and duties

It would seem a contradiction in terms to have at one moment two Presidents—
the one temgorarlly disabled, the other in office. It seoms to me that a Vice
President acting in the Presidential Office during the temporary “Inability” of
the President would be only the Acting President. It musat be conceded that, as
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amere matter of grammar, the words “the Same” in article II, section 1, clause 6
makes no distinction between death and resignation on the one hand and *“In-
ability’’—which might be temwrary——on the other. The sense of the matter
however, should be evident, hen the clected President is definitively out of
the office—as by death, or resignation, or an inability that patentl¥ is perma-
nent—the Vice President would enter upon the office definitively., In gractice,
we have known only the case of death~and practice has firmly established that
the Vice President becomes President. In envisaging an inability that might
be removed, the situation of the place-holder would evidently be otherwise:
he would serve as Acting President.

Oﬂl‘x.? In case of pormanent disability, doos the Vice President succeed to the

ce

For reasons given above, I would reply *‘Yes.” Presumably the public good
would not be served by withholding from the definitive successor to the powers
and duties the added moral authority that goes with the title of ‘‘President.”
If he is the only President we are going to have for this 4-yoar period, it i+ hetter
to accord him all that makes for strength,

X. Construction of the phrase, “or a President shall be clected.”

The earliest statute on Presidential succession, of March 1, 1702 (1 Stat. 239),
made the line run to the President pro tempore of the Senate and then to the Speaker,
and provided that if both of those offices were vacant, clectors should be chosen
to elect & new President and Vice President, This was the work of the Second
Congress-——whose members were close to the drafting of the Constitution. Yet
that statute went In the teeth of the consideration that thereby the Presidential
term would have been out of accord with the Constitution's synchronizing of
Prosoldential and congressional terms, The act of 1792 remained the law until

For practical reasons set out in the paper on * Government Under Law in Time
of Crisis,” cited carly in this letter, it is believed important to maintain the view
which the act of 1702 recognized: that it is within tho power of Congress to
provide for thoe cholce of a new President, in case both Prezident and Vice President
are lost. In particular, in the event that war camo and that the Presidential Office
became vacant, it would be most important to find a now President best qualified
to lead the Nation, .

My response to question X is that tho language of the Constitution does not
demand an immediato election, but does recognize the power of Congress to pro-
vide for the choice of a Prosident to fill out the term; and that the synchronization
of Presidential and congressional terms should not be broken.

XI. Legislation, or constitutional amendment?

The foregoing discussion has indicated throughout what can be done by statute,
and what would require a change in the Constitution. The method for detor-
mining “Inability” recommended above could be provided by legislation. If,
however, the more inclusive problom of providing for governmental continuity
during an atomic war is to he considered, then at some points it will be found that
constitutional amendment is involved. 1 urge that Presidential succession—and
provision for the continuity of Congress as well—be viewed in this larger
perspective.

Sincerely yours,
CuarLes Fairman,
Professor of Law,

REPLY OF DAVID FELLMAN, THE UNIVERSITY OF WISCONSIN

Decemser 12, 19565,

Congressian EMaNUEL CBLLER,
House Office Building, Washington, D. C.

Dear ConaressmMaN CeLLER: I am writing in response to your letter of Novem-
ber 29, in connection with your questionnaire on Presidential Inabllltf. It is
interesting to note that the questions ralsed thorein are almost identical with those
raised by Chester A. Arthur in his first annual message to Congress, December 6,
1881, e Richardson, Messages and Papers of the Presidonts (vol. 8, p. 65).
His questions arose from the fact that President Garfield was utterly incapacitated
for some 2% months before his death, He was shot on July 2, 1881, and died on
Septemver 19. Mr. Arthur did not undertake to discuss, much less to answer, the
questions he raised.

12282504
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Before coming to your specific questions, I want to make the preliminary point
that the British have a specific procedure for determining the disability of a
reigning sovereign, and that we can learn much by examining it. 1t is, of course,
in any system of government a delicate problem which is extraordhmrfly ditticuly
to resolve, and any solution i8 bound to be something less than perfect, put
nevertheless the problem is not insolunle by any means,

The British statuto was adopted on March 19, 1937, and is entitled the Regency
Act of 1937. (The citation is 1 Edw. 8 & 1 Geo. 6, ch. 16,) This statute was the
result of apprehensions, which Parliament itself acknowledged, arising from the
fliness of George V in 1928 and in January 1936, Those sections of this act which
deal with a regeney while the sovereign is under 18 years of age need not concern
us here. But section 2 of the act is pertinent. It reads as follows:

(1) If the following persons or any three or more of them, that is to say, the
wife or husband of the Sovereign, the Lord Chancellor, the Speaker of the House
of Commons, the Lord Chief Justice of England and the Master of the Rolls,
declare in writing that they are satisfied by evidenco which shall inelude the
evidence of ghys cians that tho Soverecign is by reason of infirmity of mind or
body incapable for the time being of performing the royal funetions or that they
are satisfied by evidence that the Soverelgn is for some definite cause not avatlablo
for the performance of those functions, then, until it is declared in liko manner
that his Majesty has so far recovered His health as to warrant His resumption of
the royal functions or has become available for the performance thereof, as the
case may be, those functions shall be performed in the name of and on behalf of
the Sovereign by a Regent.”

Section 6 of the act is also pertinent. It reads as follows:

“(1) In the event of illness not amounting to such infirmity of mind or body as
is mentioned in scction two of this Act, or of absence or intended absence from
the United Kingdom, the Sovereign may, in order to prevent delay or difficulty
in the despatch of public business, by Letters Patent under the (reat Seal, dele-
gate, for the period of that illness or absence, to Counsellors of State such of the
roya'l functions as may be syeciﬁed in the Letters Patent, and may in like manner
revoke or vary any such delegation.”

Subsection (2) of section desl;inates who shall serve as counsellors of state:
the wife or husband of the Sovereign (if the Sovereign is married) and the four
persons next in line of succession to the Crown, This gortion of the atatute was
amended on November 11, 1943 (8 and 7 Geo. 6, ch. 42) to provide that the heir
ap?arent shall be one of the counsellors of State if over 18 years of age,

should like to focus attention on the principal features of this statute, particu-
larly in the light of the questions raised in your questionnaire.

1. A committee of five is oreated to make the decision concerning the
Sovereign’s disability.

2. The committee need not be unanimous, but may act by majority vote.

3. One member of the committee is the Sovereign’s wife or hushand; two
are high-ranking ?udges holding office for life, the Lord Chief Justice, who is
the presiding judge of Queen’s Bench, and the Master of the Rolls, who
presides over the court of appeals; the Lord Chancellor is at once a Cabinet
minister, the {»reslding officer of the House of Lords, head of the judicial
system, and a leading figure in the majority political party; the Speaker of the
House of Commons presides over the elective body of Parliament, but it is
important to note that unlike our Speaker in the House of Representatives,
the English 8neaker is a nonnartisan presiding officer who enjoys something
approaching life tenure, since he is usually reelected to the House of Commons
by his constituency without opposition, and is reelected to the Speakership
by the House, whatever may have becn his original party afliliation, and
whatever may be the party situation in the Houso itself. Thus, of the five
persons who are eligible to serve on this committee, only the Lord Chancellor
may be regarded as a party man, But it {8 important to note, in this con-
nection, that the Sovereign is not a party man either.

4, The committee is required to make a finding of inability in writing on the
basis of evidence which must include the evidence of physicians. The num-
ber and identity of the physicians are not snecified.

6. The statute covers infirmity of both mind and body.

6. Tneapability of performing the royal functions {s not defined.

7. The possibility that the overciggl may be incapable for some reason
other than infirmity of mind or body by not being available to perform his
functions is also taken into consideration. What might lead to such unavafl-
abmtylla not specificd. Presumably capture by a foreign enemy would be an
example.
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8. The statute recognizes that the Sovereign may overcome his disabilit[y
by becoming well, and the committee declares that he has recovered his
health so as to warrant resumption of the royal functions in the very same
wag' that it acts to make a fin in§ of disability.

. In the case of less scrious fllness, or absence from the kingdom, the
Sovereign may delegate such powers as may be necessary to carry on the
public business to a group of five counsellors of state, his spouse and the four
people next in the line of succession, but he may revoke the delegation in the
samoe manner that he made it.

I come now to the questions put down in the questionnaire.

I. I do not know what the authors of the Constitution intended by the term
“inability,” exce{)t that they obviously intended to have the Vice President serve
as Acting President during a period of Presidential disability. Disability was
nover defined, and was mentioned only once in the debates of the Constitutional
Convention. ~ A search of the Records of tho Federal Convention, edited by Max
Farrand (New Haven: Yale University Press, rev. ed., 1037), does not yicld much,
It is of Interest to note that on August 27, according to Madison’s Notes, Mr.
Dickinson expressed the thought that the section under discussion was “too
vague.” He asked: ‘“What is the extent of the term ‘disability’ and who is to he
the judge of {t?” But so far as we know no onc answered the (]uestlons, and the
matter was then postponed. All other references to the disability clause are in
the successive drafts of the document as it developed in the deliberations of the
Convention, So far as I can discover, there is no evidence that the Convention
ever discussed the cluestlona raised by Mr. Dickinson, Whether anything was
said on this subject in the State ratifying conventions I do not know, but I have
not searched the records on this point. Perhaps someone should do just that.

I think it would bhe extremely unwise to try to define the term “Inability’ in
legislation. Any attempted definition would, I believe, do more harm "than

ood, and the more prolix the definition, the worse it would be. Any attcm{)t

%o spell out just what is meant hy disability would eitlier be tautological, reiw i-
tious, or misleading, and in any event, a surc hasis for unnccessary disputation.
But the law s full of undefined and undefinable terms, e. g., “reasonable man,”
“duc process of law,” “right and equity,” ete. But certainly commonsense
dictates that disability may be due either to bodily or mental infirmity, and if
there i8 any possible doubt about it, then the law should say as mueh. It is
cortainly common knowledge that mental disability occurs, and that it can be
a8 crippling as physical disability. If a apecial group or committee is created to
make a finding of disability, the law should provide that (1) the finding should
be in writing; (2) the finding should be hased on evidence; (3) the evidence should
include the testimony of physicians,

Clearly the Constitution contemplates that the President may get over his
disability, since it uscs tho phrase “until the disability is removed.” Obviously
a sick man may get well, and the law should he clear on this point, that the
President reanmes all of his powers when his disability is ended,

11. 1 think any member of the group or committeo which would be authorized
by law to determine the question of the President’s inabilit{ to discharge the
powers and dutics of his office should be eligible to initiate the question. 1 do
not believe Congress should undertake to perform this function, mainly because
the question may arise suddenly when Congress fs not in session. Nor do I
believe that siich a numerous assemblage of men and women is equipped to make
a specific decision bearing upon the qualifications of a single person upon the
basis of evidence. I should think it highly improper to entrust the Vice President
with the initiative, since his personal stake in the decision precludes general
confidence in the objectivity of any affirmative step he may take. 8ince the
Cabinet is made up of personal appointecs of the President who serve at his
glcasure, I would regard the Cabinet as wholly unsuitable to make a decision of

he sort under discussion. 8o far as the Cabinet is concerned, the cards are

stacked so heavily in favor of one disposition of the issue and against the other
that an obioctivo answer based ontirely upon pertinent ovidence cannot be ex-
pected in all cascs.

111. T think Congress ought to provide for a procedure to deal with the problem
of Presidential inability. For the reasons given above, the decision should not,
fn my judgment, be entrusted to Congress, or the Vice President, or the Cabinet.
I suggest the creation by statute of a special continuing committee which would
be em{)owered to make the critical decision of inability. While I have not given
a great deal of thought to the matter of the makeup of the committee, and further
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reflection mixﬁtt au?gest & somewhat different composition, I would tentstively
suggest, as & hasis for further discussion, as follows:
1. The committee should be very small, so that it can act expeditiously
and decisively, I su;;%est a committee of five.
2. The members of the committee could very well be the following:
(a) The President’s spouse, or if there is none, the next of kin, providing
he or she in an adult,
Ebg The Chief Justice of the United States,
8t ‘fi The senfor Associate Justice of the S8upreme Court of the United
atos,
gdg The leader of the President’s political party in the Senate,
¢ta t;I‘he leader of the President’s political party in the House of Repre-
sentatives,

Thus, such_a committee would include a member of the President’s family,
2 life-tenure Justices holding positions of great prestige and publie confidence,
and 2 ranking Members of the Houses of Con(szross. 1 would insist that members
of the t)olmou party in opposition to the President should not be put in the position
of par (elpatini in the docision that the President is unable to discharge the duties
of his office. I think thero will be greater public confidence in the participation
of two important members of the President’s own party, Our situation is quite
different from that of Great Britain, whose Sovereign is required to be nonpartisan,
Our President is always a partisan, and it is right that he should be a party man,
since our governmental system rests upon the foundation of the party system. It
is therefore altogether proper that leaders of his own party should share directly
in the responsibility of making a decision of Presidential inability. Leaders of
the opposition rarty would necessarily act under a heavy cloud of suspicion about
their motives if they had a hand in the matter, however much their opinions are
grotinded in objective, weighty, and reliable evidence.

1IV. I think a statute of the sort I have discussed in IT and I1I {8 erfectly con-
stitutional. An act of Congress scems to be fulltx} justified by the language and
pu{})oses of article I1, scotion 1, elause 6, of the United States Constitution.

. As I havo indicated, I belleve that the same body ought to have authority
hoth to initiate the question and determine Its merits. I aee no reason for settin
up any ponderous or complex machinery, On the contrary, there is every goo
reason to keep the proceduro uncomplicated, so that a small dgroup of responsihle
gooplo commanding public confidence can move swiftly and decisively, 1t might

o wiso to authorize the Chief Justice to take tho intiative of sotfing the ma-
chinery in motion, but I do not see why any one of the five important people who
would serve on the committee could not request a meeting of the committee for
the purpose of making a decision. For example, under some circumstances the
President's wife may very well bo the most suitable person available to raise the
question of inability. I am sure that no one of the five persons I have in mind for
service on this committee would initiate action irresponsibly, partly from the very
nature of their positions, and partly becauso the public would not stand for irre-
sponsibility in this connection,

V1. The committece should be free to declare that the President is permanently
disabled, if the facts warrant such a finding, Certainly it is common knowled%e
that there is such a thing as permanent disability. And there is no reason to
believe that a committee constituted as I have suggested wonld make a ﬂndlmi of

ormanent disability if it wore at all possible to avold doing so. If the disability
s temporary, the committee should be authorized, by the same ]l)roccdure utilized
to make a finding of disability, to make a finding that the President is sufficiently
well to resume his duties and functions.

VIL If the disability is tem?orary, I think, as I have indicated, that any
member of the commitftee should he authorized to raise the ?uestlon that the
disability has ccased to exist. Once the question has been raised, it should be
determined by a ma{ority vote of tho committeo. As In the case of findings of
disability, a finding that the disability has ended should be made in writing, on
the basis of evidence, including the evidence of physicians,

VIII. The question whether, in the event of a finding of temporary dlsablllt);\r,
the Vice President would succeed to the powers and duties of the office, or to the
office itself, i3 in my judgment tho critical question on the list. For there is a
wide gulf hetween what I think was the plain Intention of the framers of the
Constitution and actual practice in the several instances when Vice Presidents
took over upon the death of a President. The Constitution declares, in article
I1, section 1, clause 6, that *‘In case of the removal of the President from Office
or of his death, resignation or inability to discharge the powers and duties of said
Office, the same shall devolve on the Vice President * * *"' Clearly, the term

H
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“the same'’ refers to “‘the powers and duties of said Office.” If it was intended
that the Vice President should become President, it would have been a simple
matter to say 80, a8 it i said in section 3 of the 20th amendment. This view is
supported by other language in the Constitution. Thus, in the same paragraph
it ﬁ; Erovided that In case both the Presidcnt and Vice President aro unava%lal'))lo
for the Office, Congress shall declare “what officer shall then act as President.”
This language is consistent with the previous part of the paragraph; it does not
say that this officer shall be President, but only that ho shall act as President,
“until the disability be removed, or a President shall be elested.”” Note that this
olause does not sn{ “until another President shall be elected,” or “until tte
next president shal be eleoted,” but only “‘until a President shall be elected.”

All other pertinent olauses in the Constitution are consistent with the language
of article II, scotion 1, clause 6. The 12th amendment, taking note of the fact
that it might happen that neither the electoral college nor the House of Repre-
sentatives may succeed in eclecting a new President In time, provides that “the
Vice President shall act as President, as in the case of the death of other constf-
tutional disability of the President.”” Article I, section 8, clause 8, of the Con-
stitution provides that the Senate shall elect a Presldent pro tempore who shall
preside in the absence of the Vice President, ‘“or when he shall exercise the Office
of President of the United States,” Note that it does not say, ““when he shall have
become President,” whioh would have been very easy to say, if such had been
the intention of those wha wrote the Constitution,

The language of the Constitution, that the Vice President succeeds to the

owers and duties of the President, or acts as President, or exercises the office of

resident, supports the view that it was not intended that he should become
President. Furthermore, this is consistent with the requirements of a situation
where the President’s disablility is only temporary, Obviously it makes more
sense to say that for the duration of such a disability the Vice President shall
aot as President, than to say that for this period of time he shall be President,
for in the latter event we would have two Presidents at the same time, which
is ridioulous. But It makes sense If, while the President is too sick to discharge
his duties, we have an Acting President in the person of the Vice President. 5!
oourse no such problem is posed if the President dies, or resigns, or is removed
from office by impeachment, for in such cases he ceases to be President at all,
and no difficulty arises if the succeeding Vice President becomes President. The
real harm has been that because he is now regarded as becominﬂl President, a
golu:loxee é)f the problem posed by temporary Presidential disability has been
rustrated,

It is only constitutional custom which decrees that when the Vice President
takes over, he becomes President. This custom, of course, is due to the fact that
in the seven instances where the Vice President has taken over, he did so on the
death of the President. The Presidency has never been vacated in any other
way. It will be recalled that when President Willlam Henry Harrison died, on
April 4, 1841, oan a month after his inauguration, and Vice President John 'I’yler
succeeded him, there was considerable debate over the question whether Tyler
became President or only Acting President. But Tyler had no doubt about it
and from the outset insisted that he was the President. The country accepted
the decision, and thus every succeeding Vice President who went to the te
House on the death of the President became President in the full sense of the term,
Thus, when President Roosevelt died, Vice President Truman became President
of the United States, and as every preceding Vice President in the same situation
did, he took a separate oath of office when he assumed the Presidency. This

oint is fully canvassed in Herbert W, Horwill, The Usages of the .&neﬂcm
%onstitutlon (Oxford University Press, 1928), chapter III, Aceidental Presidents.

Custom has established the Bropos[tlon that when a President dies the Vice
President becomes President. But since we have no custom dealing with a situa-
tion created by the tem?orary disability of the President, I think {t is altogether
reasonable if a distinction is made by legislation between the two situations,
We can continue on the assumption that in case the President dies, the Vice
President becomes President, while at the same time we provide that in case of
a temporary disability he shall serve only as Acting President, and that upon his
recovery the President will reassume the powers and duties of his office. Le
lation to this effect would be clearly consistent with the lanigua e and intent of
article II, section 1, clause 6. As Acting President the Vice President would
have all the powers of the office, such as the veto and appointive powers, but he
would have to relinquish these powers upon the recover¥ of the President,

IX. If a finding of permanent disability {8 made, I should think the Vice
President would succeed to the office itself, and not merely to its powers and
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duties, just as he succeeds to the office if the President dies, as is now decreed by
our ‘‘unwritten Constitution.” It may of course be assumed that the committee
which is authorized to make findings of disability will in the nature of things be
extremely reluctant {0 make a finding of gormanont disability, and that so lon,
as any ray of hope exists the country would expect that the disability be regarde
as tomporary, If it is at all possible so to designate it, Howevor, there i8 such
a condition as permanent disability, and in that event I would think the existin
constitutional custom would control. There does not seem to be any very goo
reason why it should not,

X. In the event of a finding of permanent disability, I believe the language
of the Constitution, “‘or a President shall be elected”, does not require but only
authorizes the immediate election of & now President. Clearly this clause permits
Congress to say, for oxample, that if as much as 2 years of the term still romain
there shall be a new clection. Whether Congress ought to use this power, and
providoe for spocial eloctions, is thorefore, in my judgment, a matter o }mlicy and
not of constitutional principle. My own feeling is that fn the light of our com-
plicated State and Fedoral laws doaling with elections, the pattorn of Frlmary
solections, tho structure of party conventions, eto., our institutions are not geared
to holding presidential elections oxcept according to the sequence of events that
ocour according to the normal rhythm of the Constitution, But if thore should
be a special clection, T should think that it would be merely for the unexpired
term of the disabled President, for otherwise, the sequonce of events upon which
the Constitution operates would be disturbed, ’

XTI, I believe that Congress has authority to enaoct legislation on all the ques-
tions raised hore under the Constitution as it now stands, and that constitutional
amendmonts are not necessary. Such legislation, based upon the language and
purposes of the relevant constitutional clauses, would be justified by normal canons
of constitutional oconstruction,

T would like to add several thoughts:

1. If logislation on this subject is to be drafted, attontion should be given to
the fact that a Vice Presidont serving as Actinﬁ President may also become unable
to discharge the duties and powers of the position. The leglslation should there-
foro extend to anyone serving as Aoting President, whethoer it be the Vice President
or the Speaker of the House of Representatives, or the President Pro Tempore of
the Sonate, or anyone else.

2, Btato constitutions usually provide for tho contingono{ that the Governor
may be 80 i1l as to be unable to discharge his duties, and the Licutenant Governor
is authorized to act as Governor, This has haproned often. The experience with
gubernatorial disability must by now be a considerable one, in the aggroiate. and

erhaﬁs thero {8 much we may be able to learn from such experience. I suggest
{)hat the committee staff make a study of gubernatorial disability, or, alternativel
the Legislative Reference Service can be requested to do so. Such a study migﬁé
very well shed a great deal of light upon the problem, and tell us something about
what the American people are willing to put up with. I know of no suc study
avallable in rrint today.

3. If legislation is prepared on this subjeot, I believe it would be wise to take
into the acoount the possibility that the President may be unable to discharge
his dutics for some reason other than illness. That is to say, in the larger senso
the problem is one of unavalilability as well as one of inability in the medical sense.
I do not beliove that it would be cither wise or necessary to try to spell out the
situations that might concelvabl&l ariso in which the President would be unable
to discharge tho duties of his office. It is sufficlent if the statute mado some
provision on the subjeot, so that the neccssary adjustments can be taken legally,
and 'with a minimum of dispute or lost motion when necessary. Suppose, for
examplo, a President were kidnaped, or captured by an enemy army? 1 do not
anticipate either of these things ever happening, but since {t is at least theoreti-
oallﬁ'pqssible for the President to be unavailable for a variety of unforescen and
Ye’r aps" unforeseceable reasons, the statute ought to cover such contingencies.

t can‘be done in a simple phrase, as it is done in the English Regency Act.

If I oan be of any further service to the committee, please do not hesitate to
call upon me,

- Bincerely yours,
: Davip FELLMAN
Professor of Political Seience.
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REPLY OF THOMAS K. FINLETTER, ESQ.,, NEW YORK, N. Y.

JANUARY 4, 1956,
Hon, EMaNvEL CELLBR,
Chairman, Commiltee on the Judiciary of the
House of Representatives on Presidential Inabilily,
House of Representatives, Washington, D. C.

Dpar MR. CHamrMaN: You were kind enough to write me on November 29
enclosing o copy of the questionnaire of the Committee on the Judiciary of the
House of Ropresentatives on Prosidentinl Inability, This lotter is my reply to
the questionnaire.

I. What was intended by the term “inability’’ as used in artiolo 2, seotion 1
clause 6, of the Constitution? Shall a definition be enacted into law? If so, will
you sot forth a workable definition? 8hall such a definition encompass physical
and montal disability as woll as the duration thereof?

I believe that the Philadelphia Convontion deliberately did not define the word
“mability.” The quality of the debates in tho Convention was so high that I
cannot beliove it was an oversight that they falled to be more specific than thoy
were, Indeed, even in hindsight aftor this long period of time, after more than a
century and a half of experience, it scems to me wise not to attempt a dofinition,

My answer to the second sentenco of (‘ueat.lon I is that I reccommend against &
definition being enncted into law. Disabllity is a relative torm. There are, of
course, rara cases whore there is no doubt that a man is disabled and in evory likelf-
hood will continue to bo disabled. If such a caso wore to arise I bellove that 1t
would bo so0 genorally recoguized in the country that the President was in faot
l)ermnnent,l neapable of performing his duties that thore would be no question
n the minds of anyoune but that the provisions of clausoe 6 should take effect. In
that caso a congressional definition of the torm “inability” would add nothing,

Thoe more usual case, howover, would be where there would be doubt whether
the Presidont () was at the time incapable of performing his duties, or (b) might
recover from the Inability; and there are so many varlations within these two
possibilities, ns well us 8o many possible varintions of circumstances and of per-
sonality, that I believe it would be unwise to try to cover all the possible situations
by & writton definition.

Nor do I think the situation can o met by setting up some expert person or
body to make the decision as to “Inability.”

II. Who shall initiate the quoestion of the Prosident’s inability to discharge the
powers and dutics of his office?

ﬁa) The Congress.

b) The Vice President.

(¢) The Cabinet by majority vote,

(d) Any other group, including independont agencies.

(e) Shall (d) be of a continuing or temporary nature?
uestion IIT boars on the same point. It reads as follows:

11I. Onoo raised, who shall make the determination of inability?

(a) The Congress.

(b) Tho Vico President,

(¢) The Cabinet by majority vote,

%d Any other group, including independent agenoies,
¢) Shall (d) bo of a continuing or temporary naturo?

I have suggested that the inability of the President should be established by
Fublle opinfon and that the inability should not be held to exist oxcopt when the
acts wore 8o obvious that there would be a general recognition by the people
that- the President was incapable of lwrforming his duties, There are, however,
cortain acts which by the Constitution or by congressional legislation must be
porformed by the President, and if the President is disabled these nots cannot be
performed, a8 was the fact for a while in the case of President Wilson,

1 suppose that for & while such a situation mifht. be tolorated but if it continued
too long public opinion would develop rapidly, I should think, and would demand
that “something be done.” At this point it would seem to be the responsibility
of the Vice President to tnove or not to move, dopendinﬁ upon the circumstances.
Of course, if the President himself were capable of taking the decision that he
was not capable of carrying out his duties it would be apgroprlate for him to so
state and to delegate, tomporarily, his responsibilities to the Vice President.
But under most circumstances of inabllity it is likely that the President would
not be capable of this action; anQ the responsibility should then fall upon the
Vice President. He is the officer designated by the Constitution to act in case
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the President cannot. I should not think that any other person or body should
initiate the question or make the decision. The Congress, it scems to me, would
be barred therefrom by the principle of the separation of powers. And I should
think that if the Congress attempted to act and the Vice President disagreed
with the action of the Congress the Vice President should prevall.

Nor do I believe that the Cabinet has any constitutional status to act, I realize
that it was proposed at the time of President Wilson's illness that the Cabinet be

iven this power by an act of Congress. Nevertheless, I should have considerable
oubt about the constitutionality of any such law if it wero passed.

The same comment applies to subscction (d) of question II. I should not
t(l})ig}( t{mt an independent agency should be given this power any more than the

abinet.

Thero 18 one other possibility which may be mentioned and that is a determina.
tion of the question by the Supremo Court of the United States. This, it scems
to me, might arise in tho ordinary course of litigation, If, for example, the Vico
Presi«fent, believing an inabilltf' existed, performed some act ar President the
validity of his act might be challenged by some Individual litigant. If tho ques-
tion then reached the Supreme Court of the United States I should think that a
decision as to whether or not an inability existed would have to be made by the
Su,l)‘rcmo Court.

here is the further question whether original jurisdiction might be given to the
8u {:(r’ne Court to decide by way of declaratory judgment whether inability
existed. :

This question seemingly has been put to rest by Marbury v, Madison (1 Cranch,
137 (1803)) which held that the original jurisdiction of the SBupreme Court as
deseribed in article 3, scotion 2, clause 2 (which does not include the right to
{iet‘e{anglino the succession to the Y’rosidcucy) cannot be enlarged by congressional
ogislation,

Nor, aside from obvious practical ob{ocﬂons, may the inferior Federal courta
decide upon the succession by way of a declaratory judgment, Their jurizdiction
is limited by article 3, section 2, clause 1, to “Cases” and “Controversies,” and
Iu\lvould not think that the matter of the Presidentinl succession was one or the
other.

1V, Are there any constitutional proliibitions relative to questions IT and 1117

Artlcle 2, seotion 1, clause 6, may be divided into two parts, The first part
deals with the inability of the President and says that if the President cannot act
the Vice President should succeed. Nothing Is sald in this part of the clause
about action by Congress. 'The second part of clause 0 deals with the case where
both the President and the Vice President cannot act and gives to Congress the
right to determine who shall succeed.

Congress thus {s given the power to act in the case of the disability of both
officials but nothing is said about Congress in the case where it is the President
alone who is disabled,

From this I think it may be argued that there was an intent on the part of the
Philadelphia Convention that Congress should act in tho case of the inability of
both officials but should not have the power to act with respect to the succession
where the disability was that of the President alone.

But apart from any inference that may come from olause 6, a definition by the
Congress of the word “inability” might be open to the conolusion that it would
constitute an invasion of the term of the Presidency and therefore violate the
principle of the separation of powers. This is of course an argument on prlnclrle
without reforence to the facts of any particular case and I realize that a decision
of the Supreme Court on an actual case ml?ht well be influenced by the ciroum-
stances at the time. Nevertheless, I do think that the constitutional argument
is an important one against any attempt to define the term “inability.”

V. 8hall dual authority, both to initiate the question and to determine the
question, be vested in the same body?

I have augﬁfsmd above that neither authority be vested in any body.

VI. 8hall the determination of dlsablllt{ set forth the—

a. Permanent nature of the disability?
b. Temporary nature of the disability?
¢. If temporary, extent of?

If the President or the Vice President were to assort that an inability existed
it should be recognized that the disability, no mattor how serious it might appoear
at the moment, might prove to be temporary.

VII. If temporary, who raises the question that the disability has ceased to
exist? Once raised, who shall make the determination of cessation?

The proper person, I should think, should be the President.
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VIII. In the ovent of a finding of temporary disabllity, does the Vice President
succeed to the powers and duties of the office or to the office itself?

My understanding is that it is now well established that in the case of death,
the Vice President succeeds to the offico. T'he same, I suppose, would apply to a
case of rosignation, for that is a definitive act. I should think that there would be
ground for ar, ulnF that in tho case of the succession of the Vice President by reason
of tho inability of the President to act, the Vice President would succeed only to
the powors and duties rather than to the office. This for the reason that there is
alwge's the possibility that the President would recover.

IX. In the ovent of a finding of pormanent disability, does the Vice President
succeed to the powers and duties of the office or to the office {tself?

1 should incline to the samo view in the case of a permanent disability., There
fs always the possibility that a disability which seeins to be permanent would
prove in fact not to be so,

X. In tho ovent of a finding of a permanent disability does the language of the
Constitution, namely, “* * * or a Presidont shall be elccted * * * demand the
immediato olection of & now Presidont? If so, would the election be for a 4-year
term or for tho unexpired term of the disabled President?

In the proceedings of the Federal Convention on Friday, September 7, 1787,
tho words “until the time of clecting a President shall arrive’’ were stricken from
tho language of what later became article II, section 1, clause 6, and the present
words, “or a President shall be elected,” wero substituted. The former language,
Madison argued, would prevent a supply of the vacancy by an intermmcdiate
clection of the President and Madison wanted to allow for such an intermediate
eleotion. This motion was agreed to, was later confirmed by an amendment to
tho report of the Committce on Style on September 12, 1787, and again by the
Conventlon on September 15, 1787,

Nevertheless, it scems that oven in the case of a permanent disability of the
President tho Constitution docs not call for the immediate election of a new
President.  Thero are two reasons for this. One, that I think the words “or &
President shall be eleoted,”’ may be interpreted as permissive and not mandatory;
and two, I should think that this whole second part of clause 6 applies on&y to
tho case where there is a disability both of the President and the Vice President.
Section 3 of articlo 20 secwms to support this view,

XI. Does Congress have the authority to onact legislation to resolve any and
all of tho?so quostions, or will a constitutional amendment or amendments be
NeCcessar

1 thln{ that a constitutional amendment would be necessary to give original
jurisdiction to the Supl)romo Court on this subject or to authorize the Oongrosa to
determine the conditions which would constitute inability of the Presidont to
dlscharﬁo the powors and duties of his office.

ory sincerely yours,
Tuomas K. FINLETTUR.

REPLY OF JAMES HART, UNIVERSITY OF VIRGINIA

Decemser 15, 1958,
Hon., EMaNUEL CELLER,
Commiltee or the Judiciary,
House of Represcniatives, Washington, D, C,

Dgar Ma. CeLLer: In ro{))lg' u;J'our letter of November 29, 1965, I indicated
by & brief note that I should be glad to cooporate with you by propar‘ng & momo-
randum on presidential inability,

In the meansimo I have givun the subject intonsive study, and I enclose here-
with the ro:g(lltlng memorandum together with the brief blographical sketch which

ou requested,
y 1 shguld be glad to have you publish my memorandum in & House document
on the subject.

Iam glad that you have undertaken an analysis of what you well call this dell-
oat& &n vexing problem, and I can only hope that my memorandum may be of
assistance.

It I can bo of any further aid in tho matter, please let me know.

Respectfully yours,
Jaums Hanr,
Professor of Political Science.

72282—56—0
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MEMORANDUM ON PRESIDENTIAL INABILITY
By James Hart, professor of political science, University of Virginia

On this subject the Constitution is not only ambiguous about what is to happen
but also incomplete in not indicating who shall decide that it is to happen. But
there i8 no rule of construction that an ambiguous provision may not be carried
out until it is clarificd by amendment. Those who operate under a provision
must attribute meaning to it as best they may. It must thus be assumed that
the framers meant only to lay down principles and to leave it to the law to provide
the details and procedures. Insofar as meaning has not been supplied by practice
it may be supplied by Congress in the excreise of its delegated power to make all
laws which shall be nocessary and proper for carrying into exccution the powers
vested by the Constitution in the Presidont as an officer of the Government.

Congress may enact a permanent statute or it may legislate for a particular
oase of Inabllity after it ariscs. In the latter event the mental condition of the
President might prevent his aotlnf upon the bill; and even if Congress could
have it technically presented to him and assume that it became law after the
10-day period, circumstances are readily conceivable in which the delay of a
weck and a half would be dangerous,

But Congress might not be in scssion, It might have adjourned sine dis;
and the time for the next annual session might be months away. What if in that
gituation the President’s mental condition provented his siyning a proclamation
to call a specinl scssion? ‘

It does not follow that a permanent law {8 absolutely necessnr(. For in the
situation imagined leading statesmen and ecitizens of both politicn partics would
presumably persuado the Vice President that it was his duty to ‘“‘exercise the
offico” of President. In less acute situations, moreover, instances might woll
ocour in which it would be botter to muddle nlonf for a while or even indefinitely
rather than substitute the Vico President.  Wo have muddled along in the past
instances without disaster.

On the whole, however, it would scem better to have an orderly procedure
rescribed in advance by fuw, if it is one which could be expected to produce a
nding of Inability if that were necessary, but not otherwise,

What should such a law provide?

The term “Inability” is clarified by the lator use in the same cluuse of the
term ‘“disability’” as a synonym. The rensonable meaning is clear in gencral;
and it may be doubted whether a definition should be spelled out in the statute,
The attempt to define in specific torms types of situations in an area where overy
case i8 apt to bo snt generis might cause trouble by failing to anticipate some
future situation. On the other hand, any Fencml langunge would probably have
to be so very general as not to be moro of a guide than common understanding
now is, An avency such as that proposed below should have the opportunity
to use ita own hest judgment unhampered b{ the words of a legislativo definition
and guided only by the general intent of the Constitution.

The same objection arises with respeot to writing a definition of the duration
of an inability.

The important function of a permanent statute is to vest in some particular
body rearonsibillty for investigation and factfinding. To whom should this
responsibility be glven? Not to Congress, which might have adjoutned not to
convene for months unless called by a President who might be unable to sign the
necessary proclamation, Not to the Vice President, the principal party in interest,
because his motive would not be above suspicion, and for that very reason he would
grobubly hesitate to take tho initiative even when it ought to be taken. Not to
he Cabinet, which is composed of subordinates of the President who would have
strong inhibitions against taking the initiative. Not to the courts, to whose
process the President is not amenable in quo warranto proceedings.

No exlstlnglagency appearing to be suitable, it would be for Congress to create
one by law. It might be called the Commissioners on Presidential Inability.

These commissioners should not be appointces of the President, Congress
should vest their appointment in the Su{)rome Court of the United States, under
its authority to vest the appointment of inferior officers in the courts of law. The
term “‘inferlor officers’”’ is not defined by the Constitution; and within the limits
of reason the matter is left to Congress, It could so classify commissioners who
would have no power at all except in special circumstances to make findings of
fact and do other things incidental thercto, Congress is authorized to vest in
the courts of law the appointment of “such inferior officers, as they think proper.”
These will normally be the officers attached to the courts; but the language is
broad enough to allow Congress to include others for appropriate reasons,
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The qualifications of the commissioners should be stated in gencral terms
which would indicate that the S8upreme Court is to take from private life persons
whose character and Judgment shall have won for them the respect of the Nation,
The Court could be depended uFon to cnrri' out the spirit of such a provision,

Thero should be threo commissioners, who should serve for life unless sooner
removed by the Supremoe Court for inability or other cause. All three would be
required for a quorum; and they should make their findings b{ a majority vote,

t firat glance it might seem desirable to have one body initiate und another
determine, But in this matter the question of when to raise the question should
be handled with the same judicial discretion as the question of how to decide
jt. Thoe commissioners should be authorized to investigate upon their own
motfon with or without the formal or informal suggestion of others and to make
findings. Their composition would cause them to act when thut became neces-
sary and not to act unless it did bocome neccessary. This arrangement would
also facilitate hasto when haste became essentinl,

At tho outset it might be impossible to dotermine whether an inability was
temporary or permanent. ‘There should be no such finding as one of temporary
inability, but only a simple finding of inability, a finding of permanent disability,
and & finding that the inabllity has beon removed. The original finding might
be one of inability or of permanent disability; and a finding of inability m(iﬂht be
superseded bf a finding that the inability had been removed or by a finding of
permanent disability. But a finding of permunent disability should be made
only after a recital that the President appears beyond a reasonable doubt to be
permanently disabled, It should bo provided that a finding of the commissioners
mu?' not be questioned in any other place, and that a finding of permanent dis-
ability may not bo reversed or modified by the commissioners themselves prior
to the end of the unexpired term,

The terms inability and disability, as used in the Constitution, are understood
to be synonymous; and the terms “inability’” and “permanent disability’ are
to bo contrasted in the statuto only to distinguish sharply between an inability
which may or may not prove to be penuanent and one which is found beyond a
:casonablo doubt to be permanont, and bhotween the different consoquences in the

WO COSCS,

In the ovent of a finding of inability, the act should provide that the Vice
President should oxerciso tho office of President under the title of President rro
tompore (or Acting President, If that be proferred) of the United States of America,
Tho President would remain President.  The analogy would be exact with those
laws which provide that an Under Secretary bocomes the Aetin% Secrotary of an
exccutivo dopartiment in the absence of the Sccretary, Just as the Under Sccro-
tary romains Under Sccretary while serving as Acting Sccretary, so the Vico
President would remain Vice President. He would, however, devote his whole
timo to exercising the office of President, leaving the President pro temporo of the
Scnate to be the Presiding Officer of the Senate, as article I, soction 3, clause 5,
contemplates,

The phrase in article II, scction 1, clause 6, “until the disability be removed,”
refors grammatically to the further succession beyond the Vice l’msidcnt; but the
intent seems reasonably to apply it back also to the succession of the Viee President
If an inability turns out to ho genuinely temporary the President should by a
finding of the commissioners bo restored to his authority.

Only when the commissionors concluded, of course upon the basis of expert
medical advico, that thero was a permanent dlsubiliv beyond a reasonable doubt,
would it bo authorized so to find; and then the Vice President would become
Presidont, the Vico Presidency would becomo vacant, and the person found to be
permanently disabled would cease to be President.  Nor could this finding or its
consequences be roversed or modified during the remainder of the term,

Now it cannot bo conclusively shown what the intent of the framers was, if
th?ly had a clear intent. It is a matter of giving Janguage a reasonable meanlns
which accoptably reconciles the pertinent clauses, so far as possible. It is now
established by constitutional practice that upon the death of the President the
Vice President becomes President and the Viee Presidency becomes vacant.
This practice would Prcsumnbly bo followed also if the President resigned or
wero removed.  In all threo cases the Presidenoy is ipso facto vacant. ilut
inablllti/ is & different matter. The Constitution clearg envisions removal of
the inability and hence tho Vice President could hardly become President prior
to a detormination of permanent disability. A strong argument can be made
that in articlo II, scetion 1, clauso 6, the antecedent of “tho same’ is ‘“‘office”
rather than “powers and dutics,” for the simple reason that it is elsewhere said
that the Senate shall choose a President pro tempore in the absence of the Vice
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President or when he shall ‘‘exercise the office’’ of President. This he would

do as President pro tempore of the United States from the time an inability

were found until the end of the unexpired termn, unless in the meantime there

:ieroi’ ﬁlgnding that the inability had been removed or that there was a permanent
sability,

What might seem dubious is for the Vice President ever to become President,
instead of becoming only President pro tempore of the United States, in any
of the cases of succession. That, however, is tho very point which has been
settled by practice in the case of the death of the President. Instead of undoing
this settled practice, it seems both wise and legitimate to extend it by analo
to the case of permanent dlsablllt{. In defense of the readlnF here advocated,
it may bo suggested that the admitted imprecision of the constitutional language
derives precisely from the framers’ having provided in the same sentence for two
types of situation in which the Vice President ia to exercise the office of President:
ono in which a olear-cut vacanoy has occurred, and the other in which the man
whose office he exercises may later have a claim to resume its exereiso.

After a finding either of inability or of perinanent disability, the Vice President
before he enter \:ron the exccution of the office of President, should boe requlre«i
to take the presidential oath or affirmation presoribed by the Constitution,

The phrase, “‘or a President shall be eclected,” refers grammatically to the
further succession beyond the Vice President, but should reasonably be applied
back to succession of the Vice President. In the event of a finding of permanent
disability, this language would not demand the immediate election of a new
President. It has not led to an immediate eleotion in the cnse of the death of the
President. T tnko it to refer to the next regular election of a Prosidont whosoe
4-year term would begin nt the end of the unexglred term, or J)ossibly also to a
special election to fill out the unexpired term, if Congress should provide for such
a special election, I should think, however, that Congresa ought not to do so, at
least until the succession passed beyond the Vice President, unless it scemed
desirable to do so in a particular case. Extra presidentinl elections are cortainly
to be avolded except for urgent reasons, Evoen if Congress provided for a special
election, however, it could not give the person clected a 4-year term; for that
would upset the time schedulo clearly intended by the Constitution to produce a
fixed relationship between the terms of Presidents, Senators, and Represontatives,

This memoranduin does not attempt to deal with succession beyvond the Vieo
President; but of courso the Commissioners on Presidential Inability would be
emf)oworcd to make such findings of fnability as might be fnvolved.

do not call what follows a draft of my proposed statute, but only a sketch
from which a draft might be made; but I may say that I profer the direct drafts-
manship of the laws of the first session of the First Congross to the too refined
complexities of modern statutes,

Be 1l enacled, ele., (1) That three commissioners, to bo known as the Commis-
sloners on Prosidential Inability, shall be appointed by the S8upreme Court of the
United States from among those private citizens of the United States whose
character and judgment shall have won for them the respect of the Nation, The
terms of the commissioners shall be for life, unless they be sooner removed by the
Supreme Court for inability or other cause.

2) The commissioners are hereby charged with the responsibility and com-

tence of investigating, upon their own motion with or without the formnal or
nformal suggestion of others, whether there exists a case of (a) inability under the
Constitution of the President of the United Btates to discharge the powers and
duties of his office, or of (b) permanent disability under the Constitution of the
President of the United States, and, if they conclude efter such investigation that
such inability or permanent dissbﬂfty exists, of so ﬂndln%.l

(8) Upon a finding by the commissfoners of inability, the Vice President of the
United States shall forthwith exercise the office of President under the title of
President pro tempore of the United States of America; and whilo the Vice
President so rerves the President pro tempore of the Senate shall be the presiding
officer of the Senate.

(4) After a finding by the commissioners of inability, they shall have the further
m;l))omlblllty and competence of investigating, upon their own motion with or
without the formal or infi,rmal suggestion of others, whether the said inability
hes been removed, and, it the{ conclude after such investigation that the seid
inability has been removed, of so finding; and upon their so finding the Vice
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President shell forthwith ccase to be President pro tempore of the United States
of Americs, and the President of the United Statos shell resume his office and the
full exorcise thercof.

(6) A finding by the commissioners of lm\billt?' may not be thestioned in any
other place, but may be superseded by a finding by the commissioners themselves
that the inability has been removed or by a finding by the commissioners them-
selves of a permanent disability, but not otherwise,

(6) A finding of permanent disability may be made by the commissioners in the
first instance or by way of uupersedlnﬁ a prior finding by them of inability, but
shall be made only after the recital by the commissioners that the President of the
United States agpem‘s beyond a reasonable doubt to be permanently disabled.

(72 Upon a finding b)é the commissioners of rormanont disability, the Vice
President of tho United States shall become President of the United étatos. and
shall remain President for the remainder of the unexpired term, except in case of
his death, resignation, removal, or inability, unless the Congress shall have

rovided, or shall thereafter provide, for a speolal election to flll the unexpired
erm. At the same timo the Vice Prosidenoy shall become vacant, and the person
found by the commissioners to be permanently disabled shall ceaso to be President
of the United States,

(8) A finding by the commissionors of permanent disability may not be ques-
tioned in any other Placo, nor shall it be reversed or modified by the commissioners,
but shall stand until the end of the unexpired term,

(9) Whenever in case of inability the Vice President shall exercise the offico of
President under the title of President pro tempore of the United States of America,
and whenever in caso of permanent disability the Vice President shall become
President, ho shall, before he enter upon the excoution of the said office, take the
Presidential oath or aflfirmation preseribed by the Constitution,

(10) (In al)proprluto legal language the Commisstoners on Presidential Inability
should be suthorized to make such other decisions as may be necessary and proper
as incidental to tho responsibilitics and competenoies vested in them by this act,
They should be empowered to make their investigations informal or to hold formal
hearings, to conduct public or confidentinl proceedings, to subpena and administer
oaths fo witnesses, and to call for relevant books, papers, and doouments. It
should be made tho express duty of all officers of tho United States to give such
testimony and to furnish them such information and such books, papers, and
documents, as may bo relevant to their luvost.i?ationa. A quorum should consist
of all three commissionors; and in deciding all questions thoy should act by a
majority vote.)

REPLY OF ARTHUR N. HOLCOMBE, HARVARD UNIVERSITY

Decemser 19, 1955,
Hon. EMaNUEL CELLER,
Commiliee on the Judiciary,
House of Representatives, Washington, D. C.

Deanr CoNanessMaN CerLer: Herewith are my answers to four questionnalre
on Presidential inability, as promised in my letter to you dated December 17.
1. The Intentlon of the framers of the Constitution, I believe, was to make
clear the power of the proper authoritics to provide, when necessary, for the
erformance of the duties of the office of President by some othor person than
he President himself, The omission of a definition of the torm “inability,” as
used in article 1, seetion 1, elause 6, was deliberate. The framers, consclous of
thelr inability to nntici’mto ull the dilferent circumstances in which the President
might be unable to perform the duties of his oflice, intended that each case should
be decided as it might arise in the ll{ht of roason. The fmportant questions are
thoso which you yourself raise in the questionnaire under the second heading
thercof. Before nnswerin‘x theso questions, however, I wish to add to my answor
to question No. 1 that, in my opinion, it is not desirable that a moro procise
definition of “inability’” be enacted into law. I believe that tho framers showed
sound judgment in refusing to try to anticlpate all the contingencies that might
arise in a distant and uncertain future, We should not be improving their work
bt‘,ltte imimiring it if wo should undertake to do what they so wisely refused to
attempt.
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2. The {)erson who should initiate the question of the President’s inability to
discharge the power and the duties of his office is the Vice President. He might
be %romptcd to raise this question by a request from the Cabinet or a resolution
of the Congress, but fn my opinfon that is not necessary aince it is the duty of the
Vice President to act in case of the President’s inability. It is clear that it is his
duty to raise the question if in his o]pinton such action may bo necessary.

3. While the Vice President should raise the question, ho certainly should not
make the final determination of inability. In my opinion it {s the Congress which
should make the final determination. It ean do so quite informally simply by
consenting to recognize the Vice President as the proper person with whom ft
should deal in mattors involving tho exercise of the Executive power under the
Constitution. I see no reason why either the Cabinet or any other group, includ-
ing independent agonclos, should be consulted except in an informal manner by
waI of courtos{.

. I do not know of any constitutional prohibition relative to questions No. 2
and No. 3 excopt those implied in thoe basic prineiples of the soparation of powers,
The question whethor the Vico Prosident should discharge the powers and duties
of the office of President seems to me to be a political question. Thero would bo
no reason, therefore, for uppoalln to the Supreme Court from a dacision by the
Congross. The decision of the Congress to recognize or not to recognize the
Vice President as acting for the Presidont would seom to me to be final and not
subject to any al)peal oxcort such as might Lo takon to the people of tho country
at the next ensuing gencral eloction.

8. T sce no reason why tho Congress should not initiato the question as woll as
mako the final determination, if the Vice President fafls to act in good season,
The real difficulty Is, of courso, a practical one. Tho Congress may not have
confidenco In the Vice President, as perhaps was the case at the time of President
Wilson’s illness, and it i8 not permissible under tho Constitution to set the Vice
Prosident aside and put some other person in his placo merely on the ground of
lack of confidence in his capaocity to perform the duties of tho offico of President.

6. I sco no reason for rocognizing any disability in advance as permanent
except in tho cnso of death, In other cases, it is a fair presumption at the outsot
that the disability may happily he only temporary.

7. The answer to this question I think is tho same as the answors to No. 2 and
No. 3. The Vice President may raise the question whether disability has ceased
to exist, but, whothor he does or not, in my opinion it is the Congress which should
make tho determination of cessation, Of course, there is the possibility that
the President himsolf may raise the cluostlon. In that caso, also, If there should
be a difference of opinlon hetween him and the Vico President, it would bo the
Congross that would eventually have to docide whethoer the disability had ceased
to oxist. I draw this conclusion from article I, section 8, clause 18,

8. My belief is that the Vice President suceceds to tho powers and duties of the
office and not to the office itsclf in the event of the President’s temporary disability.
There was originally strong sn;:rort for the opinfon that this would bo the caseo
also in the cvent of permanent disubility, but general acquiescience in the action
of Vice President John Tyler in claiming the oflice of President after the death of
Willinm Henry Harrison has settled the point that in caso of permanent disability
the Vice President mn?r succeed to the office itsclf.

9. I think this question has been settled at least by implication by the precedent
established by John Tyler.

10. 1 do not think the Constitution requires the immediate clection of a new
President under the indicated ciroumstances. My helief is that the Congress has
power to provide by law for this contlngenog'.

11, Congress happily posscsses a general but limited duthority to enact leglsla-
tlon necessary and proper to resolve any and all of these questions, sub{eot to
review by the Supreme Court of the nceessity and propriety of such legislation as
Congress might enact. I do not believe that any constitutional amendment is
necessary in order to perfect the provisions of the Constitution relating to this
matter as they came from the hands of the framers.

Respeotfully yours,
Artror N, Honcomns,
Professor of the Science of Government, Emerilus, Harvard Universily.
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REPLY OF HON. HERBERT HOOVER, FORMER PRESIDENT OF THE
UNITED STATES OF AMERICA

TaAe WALDORF-ASTORIA TOWERS,
New York, N. Y., December 8, 1965.
Hon. EMaNvEL CBLLER,

Chairman, House g Representatives Commillee on the Judiciary,
Washington, D. C.

Dear Mr. CevLrER: I have your inquiry of November 29, *

It is my understanding that under article II, section 1 of the Constitution, the
Congress has the power to determine who shall take over the Executive powers in
ocase of the inability of the President to serve.

In my view the determination of disability and its termination should rest with
the Cabinet, and the Executive powers should be exeouted by the Vico President
during any such period.

Yours falthtully,
Hersert HooVER,

REPLY OF MARK DeW. HOWE, LAW SCHOOL OF HARVARD
UNIVERSITY
JANUARY 19, 1956,

Hon, EMaNUEL CELLER,
Commitlce on the Judiciary,
House of Representatives, Washington, D. C.

My Dear ConaressmaN: Since recelving your questionnaire on Presidential
inability I have been turning the problem over in my mind, It is not, I am
sorry to say, a question on which I feel myself peouliarly qualified to speak and
my thoughts, accordingly, are essentially casual, Because you have asked for
an expression of my views, however, I shall do my best to fortnulate thom,

Of basic fmportance, in my judgment, is rcoo,inmon of the fact that any
attempt to find a singlo answer to the un{)redlomb o contingenocies of the future
would be seriously mistaken. ‘I'his principle leads me to beliove that it would
be most unfortunate to attempt by any means to defino “inability.” 1t scems
to me that it is boettor to preserve the vaguencss of the constitutional provision
than to attempt to achiove an undesirable, and perhaps an unattainable, precision,
It scoms to me, for instance, that an “4nability’” which might present major

roblems if it should occur at the beginning of a President’s term of office mnight
nvolve no truly significant issues for the Government if it should arise during
the concluding months of his adininistration, To produce a single definition
and to seck a single answer for problemns which tho acoldents of time make
essentially difforont would scem to me most unfortunate. I should, therefore,
be o&)ose? to an effort to define “inability” by statute, constitutional amoendment,
or ovherwise,

To aaly this, however, {8 not to say that no action is desirable at the present
time, Inm judgmcné it is desirable that Congress by joint resolution or by
statute, but In any case with the President’s concurrence, should assert one basie
principle concerning the problem of “inability,”” That principle is that the power
to inquire and ultimately to decide whether “Inability,” temporary or permanent,
exists, 18 to be oxercised by the Congress, In my judgment the Vice President is
olearly disqualified for intercst from initiating or detormlninf this {ssue,
realizo that the size of the Cabinet would, on the face of it, make it a more appro-
g;luto body than Congress to determine whether the President i8 able to execute

8 powers, On the other hand, I believe that the intimate association between
the President and his Cabinet makes it an inappropriate body to decide the
matter. I should sce no reason why the Cabinet might not initiate congressional
aotion, but I take it that no statute or resolution need assert that right, I
believe it important, however, that Congress should, before the issue arises,
assert its rosponsibilfty to determine the fact of “inability” and its determina-
tion that the consequences of “inability” will be resolved by congressional action,
iv:;li;hin ith((; Constitution, in the light of ciroumstances as they exist when action

required,

From what I have sald I take it that you will understand that I believe that it
would be unwise to attempt in advance to state by whom the President’s powers
are to be exercised during his “Inability.” A solution appropriate when the
Nation is at peace might be totally inappropriate when it is at war. As I have
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already su ieswd the course advisable at the beglnning of a President’s term
of office might well be entirely unsuitable if his “inability"” should occur near the
end of his term,

Behind my particular answers to your questions lics a strong conviction with
respeot to our constitutional sf'atom. That s the belief that the framers of the
Constitution showed great wisdom in their fidelity to generalities. I feel sure that
it we now seck to provide rules for matters which they preferred to dispose of
by principle we will jeopardize the future. It is far wiser to leave some questions
unsettled for in doing so we proserve for later gencrations the power to resolve
their own problems In accordance with their own needs, I should allow this

rinciple to govern action with respeot to the problem of the nature of the Vice

resident’s powers when the Congress has determined that the President is por-
manently or tomporaril{ disabled. I thercfore belliove it unwise to scok a present
resolution of the 8th, 0th, and 10th questions presented in your questionnairo,

From everything that 1 have said you will realize that I believe that the Con-
gress possossea today the sole power which it scems to me to be desirable for it to
exercise. That is tho power to assert an oxclusivo authority over the matter of a
President’s “inabflity.” I belleve that such an assortion ol authority, concurred
in by the President, would serve usefully to clarify an important issue and would
do so without imposing unfartunate.limitations on an authority which should be
largely unlimited.

Respectfully yours,
Mark DgW, Hows,
Prafessor of Law,

REPLY OF RICHARD G. HUBER, TULANE UNIVERSITY

Decemser 232, 1058,
CaAIRMAN, COMMITTEDE ON THB JUDICIARY
House of Representatives, United States (Yonorm,
Washinglon, D. C.

Drxar Sin: I understand a subcommitteo staff of the House Judiciary Com.
mittee is studying the problem of who judges—and should judgo—an alling
President’s fitncss to carry out his dutics, I am writing a fow commonts on the
guoation—t:gmmonu that are basic and have perhaps already been considered

our staff,
ylysuppose the first question—who jud(gloa at present under the Constitution—-
is olear enough in theorf]', sinco the President essontially is the only one with the
powor. On tho other hand, experience has shown that an alling President s
often not capable of making the decision—or Is kept from stepping aside by those
fow who have access to him at this time, The.result is obviously unsatisafactory,

Quite probably the solution of the problem of the incapacitated President
must be solved by constitutional amendment, if & pattorn of solution is desired.
Any amendment, however, should first of all consider the separation of powers
within the Fedoral Government. This means, it seoms to me, that the decision
on the capacity of the President should not be made elther \)y the judicial or
legislative branch of ;gwernment. The Suprome Court, furthermore, is not
equipped to solve a problem such as this which is basically political and medical
in nature. It secms to me also that Congress—or any part of it—would not
have sufficiently close contact with the Prosident and his execution of the duties
of hins office to be able to make a decision except where the deocision was obvious,
In close cascs, even if Congress wore making a decision on evidence presented to
them, the possibility of political consid.rations predominating in the decision, or
the fear of it, makes Congress a poor choice to make this declsion even ing
they ocan udge better than the Supreme Court as to the actual power of the
President to carry out his essential duties.

A third ibility would involve the orcation of a soparate body—probably
appointed by Con oconsisting of medioal experts and experienced admin-
istrators. Any such body, however, tonds to complicate government and would
ﬁentlo h:“relml\l to our present government system, except by possible analogy to the

eotoral oollege.

The remahﬁ:ng possibility, of course, is that this decision he made within the
exeoutive branoh of Government itself. This branch will certainly be the first to
realize the actuality of any loss of capacity by the President. But, as before
stated, this should not mean that certain persons close to the President should
mako deocisions in place of the President. This problem really seems to tle in
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with the question of constitutional delegation of Presidential power. Basically

the problems of the Presidency are exceedingly heavy for any one man to handle

even if in the best of health, And the question of temporary or partial loss o

capacity of the President to govern is part of this same problem—merely that the

job whioh is alrcady beyond the capacity of the individual President is now

:inm"kledly 80, perhaps to the point where the President cannot even make major
eolsions, . ,

Within the present framework of our Government, the Vico Presideit is the only
elective official other than tho President that is even part}y conneoted with the
excoutive branch, It would scem that whoever direots the Government—or parts
of it that are beyond the capacity of the President to handle—should he respon-
sible for those acta to the electorate. Thus one solution within the present setup
ia to make the Vice President a sort of chief administrative officer of the Governe
ment, and remove from him his dutics as J)reriding officor of the Senate. Dutlos
carried by the exeoutive department could then at least be divided botweon two
men and, if one’s capacity to govern diminished the other could take up tho slack,
This suggestion, of course, would require a considerably different approach to
selection of Vioe Presidents, but that is not a conntitutional Jproblem,

Another possible solution is the one favored in many Furopean countrios—
although foreign to our presont govornmental sotup. That is to have a head of
State who doea not govern but oarries out the routine dutics that our President
still has to carry In addition to his polloymaklng burdens, 8uch a Head of State
could be clooted or could be appointed by the President with tho advice and con-.
sent of the Senate, or could hoe appointed by Congress. Eleotion would seom
unnecessary and perhaps even unwise, sinco the quelifications of the man seleotod
for thia job would be best judged by those in the Government rather than the
eleotorate. This doos not solve tho question of judging the Prosident’s cafmoity
to govern at sll, however, evon it it does make it more possible for the President to
oarry on his important dutics. Consequently, it scoms best that the Prosident
and Vice President form an administrative team, with the President in thoe leador-
ship position but the Vise President ablo to make any or all decisions in the oase
of Presidential incapaocity and responsible to the electorato both for the decision
a8 to incapacity and for tho deolsions he makes while aothuf on the policy level.

This letter is too short to explain my views in detail but it Is certainly very long
for a busy Congressman to read. I apologize for its length, certainly.

Rospeotfully,
Ricuarp G, Huser.

REPLY OF JOSEPH E. KALLENBACIH, UNIVERSITY OF MICHIGAN

JANUARY 23, 1086,

Hon. EManver CRLLER,

Chairman, Commillce on the J udiciary,
United States House of Representalives, Washinglon, D. C.

Dear Mg, CeLuer: I amn enclosing herewith two coples of a statoment I have

reynrcd in response to your questionnaire on Presidentinl inability,

F) ou will note that my statoment is in two parts, Part I is devoted to a con-

sideration of the vnom\ question, with emphasis being placed on State practice

in dealing with the similar problem of gubernatorial inability, Part 1I doeuls
more specifically with the questions raised in the questionnaire,

I have not undertakon to draw up a draft bill on the matter; but T have indicated
my belicf that a congressional statute on the subject would be desirable and I
havo indicated in some detail the nature of the provisions which I think should be
incorporated in it,

; Thanking you for tho opportunity to oxpress my viewa on this important subjeot,
am,
Very sincerely,

Josgen E. KaLLenBacn.

PRrEstDENTIAL INABILITY To Exsreisw T™ie Powrns AND Durie or Hie Orrica
PART I

Implementation of the clause inarticle I1, section 2, of the Conatitution providing
for devolution of the powers and duties of the President apon the Vice President,
in the event of disability of the former, remains one of the unused and inoperative
provisions of our Constitution, To date the only instances of actual devolution
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of Presidential powers and duties have occurred as a result of the death of an
incumbent President. In this connection, for reasons which need not be noted
here in detail, usages have been established that the succeedin% Vice President
“becomes” President and ceases to occupy the office of Vice President, rather
than becoming a Vice President exercising the powers and discharging the duties
of the Presidency in the capacity of an Acting President; and that his incumbenecy
in the office of President continues until the term for which the President has
been originally elected ends.!

These usages have unfortunately given rise to doubts and questions of a con-
stitutional nature which have, in part, been responsible for rendering ineffective
the inability clause in the succession arrangements, On at least two occasions,
viz., during the Garfield and Wilson administrations, conditions arose which
undoubtedly warranted an application of the inability clause in the succession

lan, There have heen other instances, the latest of which came about last

eptember when President Eisenhower suffered a temporarily disabling heart
attack, when the inability clause might have been applied had there not been
grave doubts regarding the manner of implementing it and its effect upon the
official status of the two persons most immediately concerned, the President and
the Vice President.

In approaching this q‘roblem, certain general considerations must be kept
prominently in mind. The tremendous power and %reat restige which have
come to be attached to the office of President of the United States dictate that
the powers and duties of this office, which carry with them an almost iinmeasurable
importance to the Nation and even to the world, should not be subjected to a
rule which for light and transitory causes would involve its shifting from hand
to hand. Only a situation involving the gravest kind of emergency warrants the
devolution of the constitutional powers and duties of this great office, temporarily
or otherwise, upon a substitute for the elected President. On the other hand, a
cessation, biy default, for an extended period of time, of active functioning of the
Presidency Is intolerablo to the Nation and to the world. The chief executiveship
of the United States supplies too much of the energizing and directive force in our
governmental sy<tem and requires policy decisions, almost from day to day, of too
much consequence, to permit & vacuum to exist in this part of the governmental
organization. Furthermore, disputes as to who may rightfully exerciso the
constitutional powers and duties of the office in a situation wherein the President’s
capacity to act is in question must be guarded against and obviated, so far as
possible. These considerations point to the desirability of taking appropriate
steps to implement and perfect these constitutional arrangements, during a period
of relative calin, rathcr than to face the rroblem when it presents itself as an
emergency situation which must he dealt with in an atmosphere of crisis,

The intentions of the framers regarding the meaning and ﬁur ose of the inability
clause cannot be clearly ascertained from the records of the debates in the Con-
vention of 1787. This provision was given comparatively little attention by
them. Formulation of a constitutional plan governing succession came relatively
late in the proceedings. The provisions ultimately adopted, as was also the case
with those relative to selection, tenure and removal of the i’resident, reflected a
slowly maturing realization that the arrangements included on this point should
insure, in some degree at least, executive independence from the legislative branch,
How far this independence should carry with respect to the implementation of the
inability clause they did not make entirely clear,

According to Madison’s Journal, the succession issue was first dealt with in the
tentative draft of a Constitution reported by the Committee of Detail on August 6.
Following the outlines of Hamilton’s ideas of a proposed Constitution which the
Committee had at hand for reference, the draft carried a clause stating that in the
event of removal, death, resignation or disability of the President, the President
of the Senate should exercise the J)owera and duties of the office “until another
President be chosen, or until the disability be removed.”? This was an entirely
logical proposal in view of the fact that at that point in its proceedings the Con-
vention was committed to the principle of legislative selection of the President.
The framers evidently were influenced in this matter by the prevailing practice of
the States., In most of the eight States which at that time provided for legislative
election of the governor, his temporary successor was either the presiding officer
of the upper le;;islative house or the council, as it was called in some of these
States, or one of its members to be named for this purpose.

1 The most complete and exhaustive study of these and related questions can be found in Ruth O, Sflva’s
Presidential Succession, Unlversity of Michigan Press (1931),
$ Documents Illustrative of the Formation of the Unfon of the American States (0. O. Tanslll, ed.) (1927),

p. 479,
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When this clause of the tentative draft was taken vp for consideration on An-
gust 27, Gouveneur Morris, champion of the prineiple of executive independence
of the iegislative branch, objected to it. He suggested instead that the Chief
Justice be made the provisional successor3 At this point in the proceedings the
idea of an executive council on which the Chief Justice would sit was still under
serious consideration by the Convention. Morris preferred that a member of the
contemplated body of official advisers to the President, even though he was a
judicial officer, should be the succeedin% officer, rather than to have the succes-
sion fall upon the head of one of the legislative houses. Madison added as a
further objection to the committee’s proposal that the Senate might be tempted
to delay tho choice of a new President while its own presiding officer was in pos-
session of the veto power., He suggested that the Presidential powers should
devolve upon the contemplated exccutive council as & whole. Dr. Williamson,
of North Carolina, evidently mindful of the possibility of illr.ess and of occasional
absences of the President from the seat of government, pointed out that fuller

rovision should be made for ‘‘occasional successors;” while John Dickinson, of
elaware, objected to the vagueness of the term “disability,” and raised the ques-
tion who should be the judge of it.¢

No one offered support for the committce’s proposal, and a motion to pcstpone
consideration of it carried. This action had the ultiinate effect of referring this
feature of the Committee of Detail draft to a Committee on Postponed Matters
and Unfinished Business for further study and report. The solution advanced
by this body on September 4 was a {;roposal to create the office of Vice President
to provide a first successor to the President, with the Vice President to he the
ex officio President of the Senate. *Disability’ as an occasion for succession was
changed to “inability,” and ‘“absence’” was added as another circumstance in
which the succession rule should operate.’

The propnsal to establish as the immediate successor to the President a Vice
President, to be chosen in the same manner as the President, was accepted by the
Convention. On Randolph’s motion a clause was included authorizing Congress
to provide for succession beyond the Vice President in case of the “death, resigna-
tion or disability” of both the President and Vice President, the succeeding officer
to serve “until the time for eclecting a President shall arrive.”” ¢ At Madison’s
suggestion, a change in the wording of Randolph’s proposal was made. The
cham}o caused the clause added to state that a successor should serve “until the
disability be removed, or a President shall be elected.” Madison's evident pur-
pose in proposing this textual change was to make clear that Congress might pro-
vide for an interim election to fill a permanent vacancy, and to clarify the point
of the duration of service of an acting President in the event of disability of both
the President and Vice President. Adoption of Randolph’s proposal as thus
modified resulted in some ambiguity, since as then provided a Vice President
was to succeed in case of the “death, removal, resignation, inability or absence”
of the Presient, but the next officer in line was to succeed in the event of the
“death, resignation or disability” of both the President and Vice President. In
an evident attempt to eliminate this ambiguity the final draft subsequently pre-
pared by the Committee on Style and Arrangement omitted reference altogether
to “absence” as an occasion for operation of the succession rule and substituted
“inability” for “disability” in tho clause referring to the succession beyond the
Vice President. These changes were not commented on when the succession clause
of the completed draft was reviewed. The term “inability’’ may have been judged
by the Committee on Style to be more comprehensive than ¢ disability’”” and to
include both absences and temporary physical disabilities. On the other hand,
the reference to “absence’ as an occasion for operation of the succession rule may
have been deliberately omitted because it was feared that it ml¥ht impose undue
limitation upon the movement of the President from the seat of government and

ive rise to unnecessarily frequent shiftings of the powers and duties of the Presi-
ency to the Vice President.

There is little or nothing in this history of the formulation of the inability
clause that aug‘glxests the proposition, later advanced, that in the event the powers
and duties of the Presidency devolve upon a Vice President(i he must be regarded

as the permanent occupant of the office, displacing the President for the remainder
3 Ibid., p. 621,
41Ibid,, p. 722,

3 Ibid., pp. L.
¢Ibid,, gpsso
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of a term in all instances when the succession rule should operate. It seems very
unlikely that they intended to make the Vice President the permanent successor
to the President in the event of the latter’s “inability,” while a successor to the
Vice President in the event of his “inability’’ should be regardod as & temporar

successor serving only until the Vice President’s “inability’’ should be removed.

Undoubtedly the framers, in devising these arrangements relative to succession,
were greatly influenced and guided by the examgle and experience of the States
in their provisions for succession to the office of State governor. Provision for a
“‘deputy governor” or some other-styled temporary substitute for the colonial
governor was & common feature of the colonialsystems, In Rhode Island and

nnecticut, where colonial charters dating from 1663 and 1662, respectively,
continued to sorve as Stato constitutions during and after the Revolution, the
deputy governor was authorized to serve as governor in the event of the governor’s
jnability occasioned by ‘“sickness, absence or otherwise.””? All of the other
original State constitutions carried olauses making provision in some way for

ubernatorial succession, In most of the States succession to the powors and

uties of the governorship was provided for in the event of the governor's
“absence” from the State or during his “inability.” in language which indicated
that there could be a temporary devolution of authority to the succeeding officer
under these conditions.?

It may be assumed that the framers, who were aware of such State constitu-
tional arrangements regarding temporary succession to the powers and duties of
the governor by a designated officer, intended to establish a system under which
the Vico President, as the officer next in line for the Presidency, should exercise
the powers and duties of that offico oither in caso of a temporary, “occasional”
inability or a permanent disability, as well as in case of the President’s death,
resignation or removal. In the event of a fpm'mmnent vacancy in the office
occasioned by death, resignation, or removal of the President, it is not altogether
clear whether or not they expected that Congress should arrange for election of &
new President. Tt doea scem clear, however, that they intended to give Congress
the option of making provision for a sgt;clnl election of a new President in the ovent
that an officer other than the Vice President should succeed to the powers and
;iiuties of the Presidency under the terms of supplementary congressional legisla-

on,

Since the States are confronted by a similar problem of succession to the office
of governor in case of “inabllity’’ of the incumbent, and the national constitu-
tional provisions on this goint may he assumed to deal with the matter in 8 manner
similar to that employed by the States, a survey of State practices should shed
light on how the problem could and should be handled at the national level, In
view of the fact that the framers were admittedly influenced by State practice
in the grovislons made on other points relative to the exccutive office, it is a
reasonable assumption that the practice of the States with regard to their arrange-
ments for succession in the event of gubernatorial “inability’’ should serve as a
guide to interpretation of the corresponding national constitutional provision.

Currently the constitutions of 46 Btates contain language which elearly or im-
pliedly indicates that in the event the governor is unable to exercise powers and
discharge the duties of his office, there shall be a temporary devolvement of them
upon the officer next in the line of succession. Twenty-eight States also explicitly
or implicitly provide for a temporary succession in case of the governor's absence

! Tho Rhode Island Charler of 1603 provided; ‘‘And further, wo will, and by these presents, for us, our hoirs
and sueccssors, doe ordeyne and graunt, that the Governor of the sayd Company, for the Lyme belng, or,
in his ahsence, by oceasion of sicknesse, or otherwise, by his leace and permission, the Deputy-Governor,
for the tyme being, shall and may ffrom tymo to tyme, upon all oceaslons, give order for tho assemblingo
of tgncmycl Con}runy and callinge them together, to consul and advise of the businesse and affalres of the
. ompany,

n similar ln’v'mmgo the Connecticut Charter of 1662 stated:

*Weo wlill and doo Ordaine and Graunt that the Governour of the sald Company for the tyme belng, or,
in his absence by ocension of sloknes, or otherwise by his leave and permission, the Deputy-Governour for
the t%mo being, shall and may, from tyme to tyme upon all occasions give Order for the assentbling of the
aéud ‘ompany l.l,',ll‘l calling them together to consult and a:viso of the businesse and Affairs of tho said

ompany.

0 Only the constitutions of Pennsylvania and Maryland contained language indicating that the succession
rule should operate only in the event of & permanen vocano¥ in the office of governor. Tho Pennsylvania
Constitution of 1776 provided that all vacancies in tho Execcutive Council (which elected one of its own mem-
hers to he “‘President’’ of the Commonwealth) that might happen by death, resignation, or otherwise, should
bo filled at the next regular election, unless a speclal election was called,  The Muryinnd Constitution of
1776 made provision for temporary exercise of the governor's powers by the “first named of the council”
(senate) and required appointment of 8 new governor by tho general assembly, in the event of the death,
resignatlon, or removal of the governor out of the State.
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from the State.* Upon a governor's return to the State he automatically reassumes
the powers of his office.!® In addition, there are at least 14 States in which the
language of the constitution clearly ind{cates or has been interpreted to mean that
a temporary devolution of the governor’s powers upon the succeeding officer ocours
upon the voting of impeachment charges against the governor, with the outcome
of the subsequent trial being determinative of whether he reassumes those powers
and duties or not.!! In all these situations there is clearly indicated a circum-
stance in which atemﬂorary devolution of official powers and duties of the governor
may oceur, without his permanently surrendering his right to the office for his elec~
tive term. During the time his powers aro being exercised by the officer next in
line, he remains governor, but the powers and duties of the office are temporarily
in the hands of another. !

Instances in which a temporary devolution of gubernatorial powers has oc-
curred through operation of the rule regarding absence from the State are so
numerous and common as to require no documentation. Mere notification of the
officer next in line of succession of an impending absence by a governor suffices
to cause the powers and duties of his office to devolve upon his successor, and this
is the common procedure followed. State courts have on oceasion held, however,
that such notification is not a required step in causing the devolution to oceur,
and that the rule orerates automatically upon the given fact of the governor's
leaving the boundaries of the State.1?

There have also been a number of cases of temporary or tentative devolution
of gubernatorinl powers because of the fllness or physical incapacity of the occu-
pant of the governor's office. One such instance occurred in New Hampshire
shortly before the adoption of the Constitution. Meshech Weare, the first
executive under Now Hampshire’s constitution of 1784, was unable to take the
oath of office at the beginning of his term, and the presicient of the senate, Wood-
bury Lan%\don, the officer next in line, exercised for a short time the powers of the
governorship in his stcad. The next year Langdon again exercised the powers
of the governship during another period of illness by Weare.® These precedents
were cited by the supreme court of New Hampshire in 1890 in a case arising in
that State in which, acting upon a request froin the Attorney General made with
the acquicscence of Governor Goodell, who was ill, it issued a writ of mandamus
to the president of the senate directing him to assume the powers and duties of the
governorship during the period of the incumbent’s illness.'* Governor Goodell
subsequently recovered and resumed the powers and duties of his office for the
remainder of his term. In still another more recent New Hampshire case, the
Supreme Court rendered an advisory opinion to resolve a question concerning what

* Tho Oklahoma constitutional provision, which provides for succession of the Lieutenant-Governor in
the ovent of tho Governor’a “removal from tho State,” was held applicable to an occasional absence from
tho State in Exr parle Crump, 10 Okla. Cr. 133, 135 Pac. 428 (1813). In Alabama tho succession rulo operates
only in caso the Uovernor is absont for 20 days or longer. The Louisiana 8upreme Court has construcd the
absenco clause of that State's constitution nm)l.\’r only in case tho absence actually interfores with the
QGovernor's performance of his duties. State er rel Warmouth v. Graham, 26 La. Ann, 568 (1874).

19 Of. People ex rel Tennant v, Parker, 3 Nob. 409 (1873); Ex parte Hawkins, 10 Okla Cr. 366, 130 Pac, 001

(1913),

1t Cf. State ex rel Trapp v. Chambers, 08 Okla. 78, 220 Pac, 800 (1923); Opinion of the Judges, 3 Ncb. 463
(1873); People ex rel Robin v. Hayes, 140 N, Y. Supp. 250 ‘1914). Sce also In the Matler of the Erecutive
Communication Filed the I17th Day of April, A. D. 1878, 14 Fla. 280 (1872),

12 On this point the Supreme Court of Oklahoma has said: *8uch absence from the State is an abdication
for tho timo belng of the constitutional functions of his office, and the effect of that absence is to suspend
his constitutional functions, Ho doos not cease to be Governor by his temporary absence from the State.
His vested right of tanure in the term of office attaches to his person and is aistinct from his exocutive func-
tlons; it gocs with him, but his constitutional functions of his ofitce belong to the public and are confined
to the 8tate and cannot be exercised out of the State; when he leaves the State, the constitutional functions
of his office dovolve pro tempore upon the Licutenant Governor; and when fio returns to the State, {pso
facto, he resumes all of the powers, functions, and duties of his office, and the Lieutenant Governor, thereto.
fore administering the executivo functions temporarily under the Constitution, ceases to he Acting Governor,

“Tho trie distinction is founded upon the differonce existing in the nature of things between a persona
vested right of tonure in the term and the functions of the office created in the interest and for the bonefit
of the publie, Wo think that this Is the unmistakable meaning of tho language used, ana that this con-
struction is alike supportod by reason, common sense, public policy, known political truths, and the con.
tomfpomneous and practical construction of the respective dopartments of our 8tato government, and Is
conformable to the history of overy State in the Unifon.” Eyr parte Crump, 10 Okla, 133, 135 Pac. 25 (1013),

at pp. 182-153.

lP Iioo Walls v, Hall, 203 Ark. 809, 154 8, W, (24) 873 (1041); Er &aarlc Hawkins, 10 Okla. Or. 390, 136 Pac,
91 ’sms); Montgomerp etal v, Clmfand. 134 Miss, 132, 88 So, 111 (1023); State ez rel Attorney Ceneral and Case
v. Barrotw, 20 La, Ann. 243 (1877),  Absence of the governor on official business, or for & brief perlod of time
doos not necossarily entitle the officer who acts {n his place, rather than the governor, to recelve the salary
attaching to the oflice of governor under a constitutional provision which states that the salary and emolu-
monts shall bo received by the person cxerclsing the powers and duties thereof. See Stale ez rel Warmouth
v. Graham, 26 La, Ann. 508 (1874); State ez rel Cyittenden v. Walker, 78 Mo. 139 (1883).

1 These Incldents are noted In the court’s opinon In Attorney General v. Taggart, 66 N. H, 362, 20 Atl, 1027

89\3.
# Soo tho case cltod in note 14, above.
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officer should assume the powers and duties of the governorship in the face of an
imgetanding absence of the governor and the iliness of his immediate successor.1®

her instances of the operation of the inability rule because of illness have
occurred in Alabama, Arkansas, Oregon, and lilinois. Gov. William J, Samford
by reason of illness was unable to take the oath of office as Governor of Alabama
at the beginning of his term on December 1, 1900. The president of the senate,
William D. Jelks, the next successor under the Alabama constitution at that
time, took the oath as governor and served until December 26, 1800, when Samford,
having sufficiently recovered, took over the office. The next year on June 11,
Samford died and was succeeded for the remainder of his term b{s Jelks, Jelks
was subsequently elected governor in his own right but during his term he also
became ill, and was absent from the State from prll 25, 1904, to- March 5, 1905,
undergoing treatment for his illness. During this time the licutenant governor,
R. M. Cunningham, acted as governor. Upon recovery of his health, Jelks
returned, re%lmed the powers and duties of his office, and finished out his term
a8 governor.

n Arkansas in 1807, Governor John 8, Little suffered a nervous breakdown
about 1 week after assuming office. The powers and duties of the office for the
remainder of his term were oxercised by the occupants of the offices of president
of the senate and president pro tempore of the senate. Little did not resign and
continued to be r%gurded a8 the governor for his full term.!® A somewhat similar
situation occurred in Oregon in 1910-11. Following the death of Governor
Chamberlain, Frank M. Benson, as secretary of state, succeeded to the office of
governor, Benson subsequently became incapacitated on June 17, 1910, and the
president of the senate, Jay Bowerman, served as acting governor in his place
until tho completion of the regular term on January 8, 1011,

The incident involving Gov. Henry Horner, of Illinois, in 1940, is illustrative of
the fact that an assertion of a clahin of authority to exercise the powers and dutics
of the office of governor by the next svcceeding officer on the ground of physical
incapacity of the incumbent is not in itself suflicient to bring about a devolution
of these powers,  Governor Horner had suftered a heart attack in November 1938,
and thereafter he was from time to time incapacitated in some degree by high
blood pressure and threatened recurrence of heart trouble. On April 8, 1940,
Lt. Gov. John Stelle, citing the fact of the Governor’s iliness and confinement to
his bed and asserting that his powers were actually being exercised by a “bedside
cabinet,” laid claim to the powers and duties of the governorship, A statement
was issued over Horner's signature denying Stelle’s assertions and maintaining his
own right to continue as governor. For a period of approximately 3 weeks Stelle
continued to maintain his position; but eventually, as other State officers ignored
his pretensions to the office of governor, he desisted. Later, in October, when
Horner’s condition became critical and he fell into a coma, his secretary issued a
statement announcing to the secretary of state and the State auditor that Horner
was unable to act, and requesting that the Licutenant Governor assume his
powers until Horner should recover or his term should end. The transfer of power
to Lieutcnant Governor Stelle occurred immediately, but the death of Governor
Horner the next day eliminated the question of his right to eventual resumption
of power.”® The incident vividly underscores the need for a regularized Yrocedure
for determining when a situation has arisen calling into play the inability clause
in the event of physical incapacity of the incumbent chief executive, .

Three States have adopted constitutional provisions designed to establish such
a procedure. The constitution of Mississippi adopted in 1800 was the first to
contain a provision of this nature. It states in article V section 131 that should
a doubt arise as to whether a vacancy has occurred in the office of governor or as
to whether any one of the disabilitics mentioned therein exists or shall have ended
the secretary of state shall submit the question to the supreme court for an
authoritative determination, The Alabama constitution of 1001 contains a
somewhat similar provision but it is of a more limited scope. It provides in
article V scction 128 that upon request of any two of the officers named in the
line of succession to the governorship the supreme court of the State shall deter-
mine whether the mental condition of the governor permits him to continue in the
office of governor or permits him to resume it if he has been found to be temporarily
incapacitated because of unsound mind. The last State to adopt a constitutional
provision on the genecral problem of gubernatorial incapacity was New Jersey,

18 Opinion of the Justices, 87 N, H, 480, 177 Atl. 655 (1035),

i1 Cf, Marie Bankhead 6wen. Our Stato Alabama, Alabama State Department of Archives and History ,
Historleal and Patriotic Serles No, 7 (1027), pp. 360-367.

10 170 I8 listed as tho governor of the State from 1907 to 1000 in the Arkansas Handbook.

W Cf, Now York Times for April 8, 0, 28, May 1, October 6, 7, 8, 1040,
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which included such a provision in its consitution of 1947 # outlining a procedure
for judicial determination of the inability of the governor to discharge the duties
of his office. The New Jersey provision unlike that of Missmsg)pi and Alabama,
looks toward a tpe\'manent vacation of office upon a judicial finding of incapacity.
The question of gubernatorial incapacity may be presented for determination by
the supreme court by passage of a concurrent resolution by a two-thirds majority
in each house of the legislature. The grounds upon which a vacation of office
may be declared are (1) failure of a governor-clect to qualify within 6 months
of the beginning of his term; (2) continuous absence from the State for 6 months
or more; or (3) inability to discharge the dutics of his office by reason of mental or
ph{_aical disability for 6 months or more.

he inferences that are warranted from this review of State practice and experi-
ence with regard to the problem of gubernatorial disability and its bearing upon
the problem of Presidential inability are rather obvious, ~State experience rein-
forces the point obscrvable in national experience that situations of various kinds
can and do arise involving inability of the Chief Executive to excrcise his powers
and which require devolution of these powers for an indefinite period of time upon
the officer next in line of succession. It shows that constitutional provisions on
this point are, in effect, self-executing. It chows that devolution of power in these
circumstances can be brought about by simple acquiescence of the incumbent
when he is able to recognize his incapacity. He docs not, by so doing, remove
himself from office, but merely acquiesces in the operation of the constitutional rule
that permits and requires the succeeding officer to exercise the powers of the chief
executiveship. The officer named by the constitution or laws as the one upon
whom the authority to act as governor shall devolve has no option but to exercise
the powers and duties of that office, even though his doing so does not oust the
fncumbent from the office of fovernor permanentlfr. His duty to so act is an
ancillary and conditional function of the incumbent in the office next in line in the
succession. When and if the cause occasioning the temporary devolution of power
has ceased to be operativo, there must be a resumption of his constitutional powers
and duties by the temporarily displaced Chief Exccutive. His assertion of his
right and capacity to reassume the powers and duties of his office is ordinarily
regarded as sufficient to restore them to him,

tate experience suggests also that there cannot be such a thing as a partial
devolution of the powers and duties of the Chief Executive at the discretion of
the incumbent. Unless there is constitutional provision to the contrary, the
devolution of powers and functions upon the succeeding officer is complete. The
succeeding officer, and only he, may in this circumstance exercise any and all
gowem vested in the Chief Executive by the Constitution or laws.2?  Finally,

tate experience suggests also that there is need for a formalized procedure for

making an authoritative determination of the facts in a circumstance when the
inability of the Chief Exccutive is such that he cannot or will not allow the man-
date of the Constitution to be effectuated with respect to the temporary devolu-
tion of his powers and duties.

With respect to Presidential inabﬂitfy of an incapacitatinﬁ nature, three modes
of action need to be made available for dealing with it. If the disability is of
such nature as to appear to the President himeelf to be of an indefinite duration,
with little or no hope of his recovery from it, he should have the opportunity to
remove himself from office permanently by voluntary act. This option has been
glven him in the constitutional rrovision recognizing his right to vacate his office

y resignation. This constitutional provision has been implemented by a con-
gressional act of a directive character, indicating the manner in which a resigna-
tion is to be given and designating the officer to whom it shall be sent.® Secondly,

W Art, V, sec. 8,

fn F‘r)ﬁ exmswc\fxlg the constitutions of Michigan and Now York and soveral other States except from the
automatic rule of dovolution of power in case of the governor’s nbsonce from the State, his powers of come
mand over the military forces of the State when the governor tamporarily absents himself in the performs
ance of his military dutles.

8 Of., Ex parte Hawkine (10 Okla, Cr. 396, at p. 400): “During his (the ,l;overnor's) ahsence, or Inability to
net, the lleutenant governor i8 vested with all the powers of governor, The business of the people requires
that a governor should always be in the State to approve bonds, honor requisitions, make appointments,
auoll rlots, il vacancies, and transact all other business which pertains to this office, without expense or

elay to the people, or interruptions in the administration of justice. * * * The constitution provides that
there shall always bo someone within the State clothed with power to perform the duties of chief executive,
The constitution must be oheyed, let it please or displease whom it may. There is nothing more ridiculous
than to contend that the governor, as a matter of whitn or caprice, can leave the State to attend banquets,
or play golf, in other States, or for any other purpose, and say to those who have business with his offico:
¢Walt until it suits my convenience to return,’ *’

% Title 3, ch, 1, sec, 20, United States Code (1052). This legisiation was originally enacted ns a part of the
Presidentlal Succession Act of 1702, Cf. the note by Fverctt 8. Brown in the American Political Sclence
Roview vol, n,egmmlst 1928), pp. 732-733. No Presidont, of course, has ever resigned for any reason; but
it might be noted that there have been several instances of reslgnations of gavernors for reasons of i1l health,
The most recent case appears to have been that of Governor O'Toole, of Montana, who resigned on April 1,
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if tho President regards his inability to be, possibly or probably, of a temporary
nature, he should be allowed to voluntarily relinquish the powers and dutios of
his office, for the duration of his innbility, to the officer whose constitutional duty
it is to exercise them during his incapacity to doso. These two modes of dealing
with the inablltt{ problem could bo expected to cover practically all situations
that might arise involving Presidential disability.

However, a third contingenoy is conceivable. The President’s inability may
be of such a nature that he is himself unable or incapable of mnking the decision
to effect-a temporary devolution of hispowers and duties upon his successor,
Such a situation might arise, for example if his inability resulted from an illness so
incapacitating that he could not be expected to exerclse udgment in a matter so
grave without endangering his life; or his mental capacities might be so tmpaired
that he would not be competent to make such a judgment. It is even concelvabloe
that, as a result of war or revolution, his being held in duress would impose a bar to
his free exercise of his will. To denl with a situation of this kin , & Fedoral
statute should be enncted authorizing the officer upon whom the constitutional
responsibilit{ for acting as President devolves in the event of presidontial inability
to obtain authoritative advice reg'urding the necessity for his assuming temporarily
the powors of the Presidency. The advico received by him in this contingenoy
could not be made conclusive upon the succeeding officer, nor could the statuto
authorizing him to obtain such advice mako it mandnatory that he seck it. It
would, however, arm him with an authority to secure a political sanction for
exercisini; his constitutional power and duty which should tend both to restrain
him against tnkln‘; precipitate action and to induce him to act if tho public
necessitics require him to do so,

PART II

In tho light of foregoing considerations, my answors, more specifically, to the
questions raised in the questionnaire on presidential inability are as follows:

1. The term “inability” as used in artlele II, section 1, clause 0 of the Consti-
tution was intended to cover any contingency which might ronder tho President
incapable of intelligently, responsibly, and effectively discharging tho powors and
dutics of his office.  Wheother absence of the President from the seat of govorn-
ment or his leaving the torritory of the United States were meant to boe covered
by the term “inability” is debatable; but precedent and usage have established
that theso circumistances do not, in themselves, give rise to an inability requiring
devolution of exccutive powers and duties upon the succeeding officer3t I see
no compelling reason to challengo the established usage in this regard, particu-
larly in view of the fact that modorn mcans of communication and transpo:tation
have largely nullified any olemont of disability involved in the mere fact of the
President’s being away from the seat of government. It is conceivable, however,
that a circumstance may arise in which the fact that the President is undor a
compulsion for somo reason or other to be absent from the seat of government
for an indefinitely long perlod of time may be a factor to be weighed in making a
dgitermhmtion on whethor he is unable to discharge the powers and duties of his
office.

I think that a congressional statute, in the form of a joint resolution ombruoinﬁ
the essence of the constitutional terminology relative to devolution of presidentia
power in the event of grosidentiul disability and expressive of the sense of Congress,
should be enacted. It should bo permanent, rather than ad hoo, in nature. It
should define presidentinl inability, but only in the broadest terms. Ang definition
more or less restriotive than the an?uage of the Constitution itself is beyond the
power of Congress to enact. Hence the statute should merely express congressional
accord with the constitutional rule that there shall be a devolution of presidential
power upon the Vice President, or any other officer properly in the line of the
succession, in the event of an inability of the President. “Inability,” in the
constitutional sense, hns reference to a mental or physical condition or any other
condition, which prevents the actual oxercise of the powers and dutics of the office
of Prosident as tho public interest and necessities require. It is my opinion that
Congress has authority under the necessary and proper clause to reinforee the
constitutional provision on this point by legislation of this nature. The constitu-
tional provision is self-excouting; but a declaratory act by Congress, recognizing
the constitutional rule, would give further moral and political sanction to the act
of a President who, because of an inability which im{mira his freedom to exercise
the powers of his office in the manner required by the national public interest,

01, Bilva, op. clt., pp. 92-08,
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rermits and recognizes a devolution of presidential powers upon the person named
Ly the Constitution or laws as his substitute in this type of contingency. Beyond
these limits the statute should not attempt to go in defining and delimiting the
term inability.”  Inability” is & matter of fact. It is m{ belief that Congress
lacks authority to circumscribe in any way the term as it is found in this clause
of the Counstitution. It may not delimit the causes from which inability may be
deemed to arise, or preseribe a period of time during which the inability must
persist before the devolution of presidentinl power may occur. Nor may it
specify a minimum or maximum period of time during which the devolution of
presidential power shall be deemed offective. The Constitution indieates that it
shall be effective for the duration of the period of actual inability of the President,
and Confxress cnnnot alter the constitutional rule on this point.

11, I, 1V, and V. The declaratory or directive statute should, in the first
lace, make manifest the sense of Congress that a President in the event of his
nability to exercise the powers and duties of his oflico, may so declare on his own

initintive, and thus cnuso the powers and duties of his oflico to devolve upon his
constitutional successor for the duration of his inability. As in the case of the
statute implementing the resignation clause the statute might well direct that the
President’s Intent to recognize such a devolvement of {)owm-a shall be formulated
in writing and signed by him; that it bo directed to the officor upon whom the
duty of acting in his place falls, normally the Vice President; and that copics of it
bo sent also to the heads of the other coordinate branches of the Government, via.,
the President pro tempore of the Senate, the S8peaker of the House of Represonta-
tives, and the Chief Justice of the Supreme Court, a8 an offiginl notification to the
heads of the other branches of the Natlonal Government that the devolution of
owers hns ocourred, and has his sanction. The directive statute should provide
urther that in like manner the President should officially inform the person acting
in his place, and tho heads of tho other branches, of his intent and ability to
resume his officinl powers and duties, when and if the removal of the cause of his
lpnnbigtythus made possible his resumption of his official powers and duties as
resident,

A provision of this character in a statute, it may be argued, lics boyond the
competence of Congress to onact, innsmuch as it relates to a matter upon which
tho Constitution is already final and determinative. It may bo argued that the
devolution of power upon the Vice President is spitomatic and sclf-executing in
the event of the President’s inability, and only the Viee President has the
authority to act in order to implement this provision of the Constitution. The
answer to this is that a statute of Congress can be directive and declaratory of
the sense of Congress, as well ns mandatory. By placing itself “on record” in
this manner, the Congress will be indieating its aequiescence in and support of
tho principle underlying the constitutional arrangement for a temporary dovolu-
tion of power upon the Vice President. It will be normalizing the rroceduro by
which this may be 1\ocomrlishcd, without in any sense scoking to limit the dis-
eretion of cither the President or the Vice President in their discharge of their
dutios and obligations as constitutional officers as they see them.

A moro difficult problem is presented in ease the President {8 actually unable
to discharge the powers and duties of his office, and is at the same time unable
and/or unwilling to oxpress acquicscence in the Vice President’s assuming the
powers and duties of his oftice, As the Constitution now stands, both the right
and tho obligation to assume the powers and duties of the Presidency are vested
in the Vice President. He canmot eseape them, nor can Congress, by statute,
circumseribe his authority to exercise his constitutional duty as he sees it, In
my opinion, however this does not foreclose Congress from including in the
implemonting statute a seetion setting up a procedure by which the Vice President
may secck, or be given, advice and ‘mliticnl support in mukln% a determination of
what his courso of action should be in a situation Involving a question of
Presidential inability,

Neither the Congress nor the Supreme Court is an approl)riato body, under our
syatom of separated powers, to oflicially initiate inquiry into the question of a
President’s inability; although it would clearly be within the province of Congross,
at any time, to pass a concurront resolution expressing its attitude in a situation
giving rise to this question.  The officers who are immediately concerned in such a
situation, and who, by implication, are recognized as having a right to raiso this
guestion, aro those who aro named by the Constitution and by tho Presidential

uccession Act as officers upon whom the duty of acting as President may fall.
These officers, undor current arrangements, are the Vice President, the Speaker of
the House, the President pro tempore of the Senate, and the 10 department heads
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of Cabinet rank.® The statute should provide, therefore, that in the event of the
President’s being in a condition giving rise to a question of his ability to exercise
the powers and duties of his office as required by the Constitution, accompanied
by an inability on his part to request a temporary assumption of those powers
and duties by the appropriate succeeding officer, that officer (normally the Vice
President) may request and require the collective advice and recommendation of
the other officers in the line of succession regarding his course of action. For that
purpose he should be authorized to assemble these officers as a spocial Advisory
Council, Similarly any 1 (or perhaps it should bs any 2) of the members of this
Adyvisory Council should be authorized to initiate and present to it the question of
whether the circumstances are such as to warrant and require that the officer next
in the line of succession to the President act as President.

The Advisory Council, so constituted, should be given the authority to examine
into all relevant facts; to consult expert medical opinion in case the President’s
allegod inability arises from mental or physical infirmitios; and by majority action,
to make findings relative to the condition of the President based on such evidenco
as may be available to it, If it finds that the President is unable to exercise the
powors and duties of his office in the constitutional sense, it may by majority
action, advise and recommend that the officer upon whom the duty of acting as
President would devolve under the Constitution or laws, should assume forth-
with the powers of Chief Exccutive. Its advice and recommendation to this
offect could not bo made binding and controlling upon the officer to whom it is
direoted; but it would mobilize moral and political support for his acting in the
manner recommended.

The statute should vaido further that the succeeding officer should notify
in writing the heads of the other branches of his intent to assums the constitu-
tional powers and duties of the Presidency during continuance of the President’s
inability. His notification should set forth the findings and recommendations
of the factfinding group as evidence of the basis of his action, if he is acting upon
the basis of such a recommendation.

VI. The determination which the above-described Advisory Council should be
authorized to make must necessarily be limited to a finding that the President
has incurred a disability of a character that warrants the assumption of his con-
stitutional powers and duties by the next officer in the line of succession, In
other words, it can go only so far as to make a finding that, in its judgment, cir-
cumstances have arisen justifying the operation of the constitutional rule, It
cannot be invested with authority to pass upon the “permanent” or “temporary”
nature of the inabilitv; and it can find an inability to exist only if there is an
inability in the constitutional sense, i. e., one which impairs the President’s free-
dom and ability to exercise the powers and dutics of his office in the manner
which the public interest requires and necessitates. The devolution of powers in
such a situation must be complete; hence the Advisory Council could not recom-
mend a partinl devolution of the powers of the office in order to accommodate a
gartial disability of the President. There should be no authority to specify that

he disability is to be deemed “permanent” or only “temporary;” for this would
involve the establish, by statutory arrangement, of a procedure by which a Presi-
dent could, in effect, be removed from office in case the inability is found to be
permanent, The power to authorize such a finding does not lie in Congress,
since the impeachment procedure, by implication, is the sole and exclusive pro-
vision of the Constitution on the point of removal of a President. Furthermore,
to authorize a body of this character to make n doterminative finding on the per-
manent or temporary character of a President’s inability would amount to a re-
striction upon the judgment of the succeeding officer regarding what he alone has
final authorit{ to decide, i. e., his constitutional duty to exercise the powers and
functions of the President only during that time in which the President is actually
unable to excrcise them.,

VII. The statute, as I have indicated, should merely recognize the right of the
succecding officer to exercise the powers and duties of the Presidential office durin
the period when the President is unable to do so. It should not attempt to se
limits in terms of possible causes of inability or the duration of an inability, Hence
every inability in the constitutional sense should be treated alike, as one which in
the course of events may disappear by reason of removal of its cause or causes.
In providing for determination of when a Presidential inability has ceased and

8 For a varlety of reasons, constitutionsl and practical, I question the propriety and wisdom of placing the
residing officers of the two Houses of Congress in the fine of the presidentinl suceession. Cf. my article,
‘The New Presidontial Succession Act,” American Political Science Roview, vol. XLI (October 1047), Dr.
-041, Howover, since these officers are ‘presently included in the Mne of succession, they should logically

931
be included in the plan which is proposed for dealing with this aspect of the inablility problem,
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the temporarily displaced President may reasswme his role as President, the
officers most iinmediately concerned, viz, the President and the officer who has
temporarily assumed the powers and dutics of the Presidency, must be recognized
as the ones empowered by the Constitution to make the decision, If theso officors
fail to reach an accommodation of their views on the Poiut, there is nothing that
Congress can do, by statute, to provide for an authoritative and immediate reso-
Jution of the issue. Eventually it might fall to the courts to pass upon this
question, if there came to be rival claimants to Presidential powers. Such an
issue might have to be met and decided judicially in a concrete case which turns
upon a question of which claimant’s acts shall be recognized as those of the lawful
hief Executive.

I see no reason, however, why Congress may not, by statute, provide by way
of directive, that the President or any officer in the line of the Presidential succes-
sion who assumes Presidential powers under the succession rule may refer the

uestion of the removal or cessation of his disability to the above-described

dvisory Council in order to obtain its recommendation and political sanction
for the President’s resumption of his official powers and duties. The obtainin
of such advice cannot be wmade mandatory upon him, nor can the findinys an
recommendation of the Advisoay Council be made ﬁnnlly determinative of his
right to resume the powers and duties of the office of President. Compliance
with such a Procedurc would, in my opinion, practically climinate the possibility
of the rise of a dispute between him and his temporary substitute over whother
the powers and duties of the Presidency should be returned to the President. 1t
glou d tll"ovide a moral and political sanction for any action taken in conformity

orewith, :

VIIL. Any succession by the Viee President to the Presidenc‘y as I read the
Constitution, is only to the powers and duties of the office of Pres dent.  Whether
his succession occurs by reason of the death, resignation, removal, or inability of
the President, he becomes merely a Vice President acting as President; he does not
become President. I think it unfortunate that the usage was introduced, in con-
neotion with Tyler's succession, that the Viee President vacates the Vice Presi-
dency and becomes President in the event of the death of the President. There is
no differenco in his status when he exercizes the powers and duties of the Presi-
deney under the one circumstance and the other. The perniclous consequence
of the usage has been to raise uncalled-for doubts and to give rise to quibbles
about whether the President can relinquish his powers and duties temporarily or
only permanently. If the usage that the Vice President beomes President were
restricted to those situations where the vacancy has become permanent by reason
ofldeath, resignation, or removal, it would do no great harm. To hold that a
Vice President who takes over because of inability of the incumbent President
succeeds to the office and permanently ousts the incumbent President defeats the
original purpose of the constitutional provision. It is converted into a special
kind of removal or ouster process, which was never intended by the framers, in
my opinion. JTogic dictates that there cannot bo two Presidents at the same time;
but this docs not mean that there cannot be a President who is recognized as
temporarily unable to exercise the powers and duties of his office, and a Vice
gresggent who i3 exercising, ad interim, the powers and duties of the office of

resident,

I think some of the difficultics about this problem would evaporate if Congress
were to provide, by law, that the salary and certain of the emoluments attaching
to the office of President should be received by any person exercising the powers
and duties of that office by reason of the death, resignation, removal, or inability
of the incumbent for the period of time he shall so act. Present salary legislation
refers only to the President and the Vico President.’* Many State constitutions
arovide for compensation of the succeeding officer at the rate received by the

overnor during the time he exercises temporarily the powers and duties of the
governorship; and other States supplement their constitutions by statutes to this
effect. I suspect that if such a statute had been in effect at the time of Tyler's
accession to Presidential powers and duties in 1841, the usage that the Vice
President becomes President in the type of situation then presented might never
have become established. Tyler might well have beon content with the title of
Aocting President for the remainder of the term if it had been clear that he would
have been treated in other respects as if he were the President.

IX. For reasons already given, I helieve that in no case should the Vice Presi-
dent be deemed to have become President by reason of either a permanent or tem-
porary inability of the President to exercise his powers and duties. The only

® Of, titlo 3, oh. 3, seo. 102-104 U. 8. Code (1952).
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situation in which this should be deemed to o. cur is that ﬁrovided for in section 3
of the 20th amendment, wherein it is stated that: “If at the time fixed for the be-
inning of the term of the Prosident, the President-elect shall have died, the Vice-
resident-eleot shall become President.” The remainder of that section, it might
be observed, clearly controverts the proposition that a Vice President can never
act as President unless he becomes the permanent occupant of the office for the
remainder of his term,

X. The position I have already outlined makes this question irrelevant, since
it is my belief that no distinction should be made between a permanent and a
temporary disability of a President or of any succeeding officer. héy view of the
constitutional provision regarding succession arrangements is that Congress may,
if it chooses, provide for election of a succeeding officer for the remainder of the
regular Presfdential term in the event that the succession, by reason of the death
resignation, or removal of both the President and the Vice President, should fall
upon any officer named by law to the line of succession, In view of the complexi-
ties of the presidential nominating and election system, I have serious doubts
about the advisability of making provision by law for electing, in the normal
manner by which the President is chosen, an officer to succeed for the remainder
of the regular term. Since the officer so elected could be chosen and designated
as the Acting President, I see no constitutional obstacle to his being chosen for
less than full 4-year term for which a President is elected. For that matter,
Congress could, no doubt, provide for his being elected in some other manner
than that by which the President {8 chosen, if it so desired. -

XI. As I have indicated, I belleve that Congress can, and should, l:{ law act
to resolve some of the doubts and confusion about what should be done with
reference to situations involving Presidential inability. The statute, permanent
in character, and following lines I have suggested, should be directive or declara-
tory in character, and not mandatory, Even though the procedures therein
outlined could not be made mandatory upon the officers most intimately involved,
that is, the President and his immediate potential successor, it would no doubt
be respected and observed by them, If Congress desires to set up a procedure
which will be mandatory, one in which findings and determinations that are
legally binding upon the officers directly involved can be made, I believe, resort
to a constitutional amendment, would be necessary.
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PRESIDBNTIAL INABILITY

The Constitution stipulates: “In case of the removal of the President from
office, or of his death, resignation, or fnabhility to dlscharlge the powers and duties
of said office, the same shall devolve on the Vice President * * *” Does
inability include lack of constitutional qualifications? Or is it limited to mental
or physical disubillt{v? The framers left us no clue as to how theg intended the
word to be interpreted and no Federal court has had occasion to define it. The
dictionary tells us that “inability” is the quality or state of being unable; insuffi-
ciency, as of power, strength, or resources. The definitions attempted by State
courts are not of much help either.

State judges have defined the term broadly, For example, in a Texas Supreme
Court deocision the mayor was held “‘unable” to decide an action brought before
him because of his interest in the subject matter and therefore under the terms of
a statute the president pro temgore of the council was to perform his duties and
recelve his salary.! S8imilarly, the California courts broadly construed the term

———————

§ Rigoins v. Richards, 77 8. W. 940 (1004).
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and said that it implied, “lack of power * * * to perform; it may suggest lack
of means, lack of health, lack of training, or the like.””? The problems inherent in
applying such a broad concept of inability to the Presidential office are too obvious
to need comment.?

The dictionary distinguishes inability from disability by saying that the former
“suggests inherent lack of power to perform something” and the latter “now
commonly implies some loss of needed competency or qualifications.” But when
the framers substituted inability for disability in later drafts of the Constitution,
the{‘ did so for stylistic reasons and intended no substantive change.! Disability
is the word most frequently used in State constitutions to describe a condition
when the gubernatorial office is to devolve upon some other person. How have
the State courts interpreted “disability”?

One group of decisions would restrict disability to exclude lack of legal or con-
stitutional qualifications, especially those discovered after the incumbent had
taken office. In 1889, for example, the West Virginia S8upreme Court held that
disability was a personal quality attaching to the Governor and did not cover the
faflure of the legislature to declare which candidate had received a majority of
the votes. Hence, the newly elected lieutenant governor should not take over,
but the old Governor should continue in office until his successor had quallﬁed.‘

In 1801 the Supreme Court of Nebraska ruled that the disabllit& clause covered
only disabilities which occurred after the commencement of the Governor's term
of office and did not aﬁply when there was a failure to elect a Governor because
of the ineligibility of the person receiving the most votes for the office.$

On the other hand, the North Dakota Supreme Court has given disability an
oxpansive meaning to include lack of qualifications. In 1934 when the governor
was convioted of a Federal felony, the court held that he ceased to be a qualified
clector and thus lacked a qualification in order to be governor.! The next year
the same court held that tho governor was disabled because he lacked the residen-
tial requirement. The Judgos ruled that it was of no significance whether the
disability was discovered after the incumbent had assumed office.t

Thus the contradictory holdings of the fow State decisions offer little guidance
in determining the scope of the inability clause. Yet it is clear that a constitution
should provide for al contim}zloncits. It would, therefore, be sonsible to define
inability broadly to insure that tho Presidency will always he occupied by a
porson ahle to discharge his duties. Death, resignation, removal by impeach-
ment ere provided for. 8o, too, does the 20th amendment provide for the failure
of a President-elect to qualify. Since it is highly questionable if the issue of
qualification should be, or could by, raised after sn incumbent takes office, it would
appear that lack of qualification can safely be excluded from the coverage of the
inability clause. But all eventualities other than those elsewhere provided for
should be included.

Any attempt to dofine inability would be unwise. Inability is more than a
condition, it is a judgment. It i8 a judgment that cannot be made in advance.
It depends upon the particular demands at the particular time. Under some
conditions, pneumonia might render the President unable to discharge his duties.
At other times, the demands might not be so pressing; a delay in Presidential action
might not result in a failure to discharge his responsibilitics.

nability is as precise as any word that might be chosen. What we need is
agreement about who has the responsibility to determine whether a particular
incumbent is in fact disabled. As it stands a case can be—and has bheen—made
for the President, the Vice President, the Congress, and the Supreme Court,

WHO DECIDES?

In the only three instances where there has been widespread concern about
Presidential disability, the President’s actions have been decisive. In the 1919-20
crisis the President’s official family successfully resisted several serious attempts
to raise the issue of disability, attempts supported by powerful Senators and the
Secretary of State. On the other hand, if a President should declare that he Is
unable to discharge his duties, his decision probably would not be questioned.

? Telefilm, Inn, v, Superlor Court, 194 T, 21 542, 547 (1048); 201 P, 2d 811 (1049),
1 For other cases in which inabllfty has been broadly construed, sec 20 Words and Phrases, 2 366,
¢ Irving Q. Williams, The American Viee-Prosidonoy: New Look. New York: Doubleday & Company,

ne., 1954, p. 56,
¢ Carr v. Wilson, 0 8, F., 31, 33 (1889),
§ State v, Broady, 48 N. W, 730 (1891),
1 State v, Langer, 256 N, W, 377, 383-384 (1934).
*State v. Moodie, 28 N W' 858, 667 (1038).




50 . PRESIDENTIAL INABILITY

(What would happen if the President should decide that his disability had been
removed and the Vice President thought otherwise? This can be predicted with
far less confidence.)

In the States too the chief exccutives have had a decisive voice in deciding their
own inability, especially that which grows out of illness. The diasbility clause
has removed governors against their wishes only when the dizability is thought
to stem fromn lack of legal qualifications. For example, in 1938 Illinois Licutenant
Governor Stelle was unable, despite persistent cfforts, to convince the legislature
or the courts that Governor Horner’s illness disabled the governor. For over a
year the licutenant sgovernor tried. He was not successful (except during Horner’s
absence from the State). Finally, the governor’s secretary filed a certificate of
disability with the secrotary of state—the next day the governor died.?

Many have argued that the Vice President is the one to determine the existence
of Presidential disability.® However, modesty, embarrassment, and unwilling-
ness to assume this responsibility have characterized the actions of Vice Presi-
dents. Despite pressures, they have l):la ed a self-effacing role. The heirs-
apparent of governors have not been so hesitant and State courts have recognized
the lieutenant governors’ right to raise the issue of disability.

If Federal judges were to follow State precedents they might, like the Supreme
Court of New Hampshire, hold that ““the existence of an oxecutive vacancy is a
question of law and fact within the judicial jurisdiction.” 1  Although the court
reco%nized that a judicial decision was not essential to the assumption of office
by the lieutenant governor, they asserted that a court ruling was a conveniont
mode of avoiding embarrassment and doubt, and of resolving the controversy.
Willoughby, the celebrated commentator, aithough recognizing that the Vice
President had the initial responsibility, was of the opl iion that the constitutional-
ity of the Vice President’s action could be tested in the couvrts.i? Federal judges
have been more reluctant than State judges to assert jurisdiction and the Presi-
dential Office has a. immunity from judicial proceedinﬁs not granted to governors,
but a case could be arranged to raise the facts of disability so the judges too might
‘‘get inte the act.”

Congress' right to establish disability stems from the necessary and prc‘)})er
clause which gives Congress the power to pass laws in order to enable the Vice
President to execute his duties. Although it might be argued that this gives
Congress the authority to provide procedures to determine disability rather than
to decide a particvlar incumbent’s disability, Congress could act in two steps.
First, it could provide that the fact of disability is to be established by a joint
or concurrent resolution of Congress, and then rule that the incumbent was die-
abled. Certalnlg such a determination would be given great weight.

Thus unle.s the responsibility for determining disability is clearly given to a
single agency there is danger of conflict. Even more likely, there is danger that
no one will act, believing the others have the duty to do so.

WHICH PROCEDURES?

“The procedures should be simply, swift, flexible, and acceptable. The decision
as to disability is not only a techrical judgment, but also a political decision in-
volving consideration of many factors and one of highest moment. It should,
therefore, be vested in an agency which has continuing publie accountability,

The two most obvious agencies to make this decision are Congress and the
Supreme Court. The former is more immediately responsible to the electorate,
but is also more unwieldy, not alwaye in session, aad its decisions, especially if
made by a majority of a political party different from the President’s, might not
be so palatable, The Supreme Court lacks immediate accountnbliity for its
actions, but it has the advantage of being able to act swiftly and flexibly, Above
all, the respect accorded to the Supreme Court and the general belief that its
Ludgea are above partisan politics, makes it especially suited to determine the

ighly political question of disability. (There is a risk that the Court’s own
dignity might be(}eopardized by the justices’ involvement in this ticklish task, but
it is a risk worth taking.)

' %‘2‘1"‘5‘29?'1& 8::{](1;& l(Juhematorlal Disability, The University of Ohicago Law Revlew, vol. 8, No. 8,
Dl}. Sce am'um't)\nt of Henry E. Davis, who prepared a monograph for the Senate In the midst of the 1010-20
erisiz in which he argued that the Viee President alone is the person to decide when this disability has arisen.
New York Evening Post, March 1, 1020 cited by Edward 8, Corwin, The President: Office and Powers,
New York: New York University Press, 3d edition, 1048, pp. 308-309,

1t Aftorney General v. Taggark, 66 N. H, 363, 366 (1890),

11 W, W, Willoughby, The Constltutional Law of the United States, New York: Baker, Voorhis & Co.
24 edition, 1929, IIT, pp. 1470- 1471, cited by Corwin, op. clt,
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The Supreme Court could be authorized to investigate, appointing whatever
assistance the justices consider necessary, and to make a determination upon peti-
tion of either chamber of Congress or during Congress’ adjournment upon peti-
tion of any 2 or 3 of the following: Vice President, Speaker, Prcsidengﬂ)’ro tempore
of the Senate, congressional majority and minority erty {eaders. ¢ Supreme
Court could be authorized to stipulate whether the disability is of a permanent or
temporary nature and on its own motion to restore the President to office when
the disabllity has disappeared.

There is little State experience to draw upon, but the only three States which
have established procedures to determine disability have given the job to their

" State supreme courts. All have done so by constitutional provision. In Mis-

sissippi the seoretary of state is authorized to submit the question to the supreme
court which investigates and makes a determination in the form of a written
opinion filed with the sccretary of state. The Mississippi secretary of state, it
should be pointed out, unlike that of the National Government, is not chosen by
the chief exeeutive.

In Alabama, any two of the following officers request the State supreme court
to determine whether the Governor suffers from “unsoundness of mind”;: the
president pro tempore of the senate, speaker of the house, nttorney general, State
auditor, sceretary of state, and State treasurer. A governor may be restored to
office upon petition by any of these officers or the governor or lieutenant governor,
if the supreme court determines that he has retained his competency.

In New Jersey the constitution stipulates that the office shall be decemed vacant
whenever the Governor has been continuously unable for 6 months to discharge
his duties because of mental or physical disability. The existence of this vacancy
is to be determined by the supreme court upon presentment of a concurrent reso-
Lutlon of the legislature approved by a vote of two-thirds of all members of each

ouse,

As has been noted, other State courts have assumed responsibility for estabe
lishing disability through mandamus or quo warranto proceedings, even in the
absence of specific constitutional provisions. Nevertheless, a constitutional
amendment would be necessary in order to empower the Supreme Court to act. 8

Without an amendment an adversary proceeding—a case or controversy—
would be required to raise the question of Presidential disability and it is doubiful
if the issue could be first raised in the Supreme Court.!* Without an amendment
the constitutionality of the procedures might he left unresolved until it became
necessary to put thein to use. Furthermore, even if the power to decide Presi-
dential {nability were vested in others beside the Supreme Court, there would be
constitutional problems.

STATUTE OR AMENDMENT?

Can Congress by law stipulate who is to determine disability? Does the
necessary and proper clause vest this power in Congress? Is the precedent of
the act of March 1, 1702, binding? By this act Congress provided that the only
evidence of refusal to accept or resignation from the office of President or Vice
g{efidsnt is to be an instrument in writing delivered to the Office of Secretary of

ate.

These questions cannot conclusively be answered until a crisis is upon us, per-
l(\}nps tnot until they arise in a legal controversy and are disposed of by the Supreme

ourt, '

The Vice President might refuse to assume the Presidency even if there were
a ruling of disability.t®® It is doubtful if Vice President Marshall would have tried
to take over against the wishes of President Wilson's official family, even if sup-
ported by a determination of Cisability by some designated agency.”” On the
other hand, a Vice President has respectable authority to supgort his own right
to determine disability even though there had been no action by anyone else.

Hence, an act of Congress would still leave some basioc constitutional questions
unresolved and would not decisively clarify responsibility, Only a constitutional
amendment could do these things.

1 Rea the 1920 nroposal of Represontative Fess of Ohlo and comments of Chalrman Volstead of the
HousoJudiclary Committee. Representative Fessintroduced a joint resolution proposing an smendment
to ecmpowor the Supreme Court to detormine disability on the request of Congress by concurrent resolution.
Ropresentative Rogers ‘proposed that the Supreme Court be given this responsibility by law. (He would
permit elther chamber to initiato Rroce«llngs.) 8e¢e Corwin, op. cit., p. 398,

:: :{‘}rbsmsvia)\!adlm (1 Cranch 137 (1803)).

" Sco Attorney Ceneral v, Taggart (66 N.H, 362 (mmp where the Lieutenant Governor refused to act despite
the Governor's announcement of his disability. The licutenant governor did, however, comply with the
mandamus of the State supreme court.

1" 8eo Willlams, op. cit., pp. 60-61.
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REPLY OF J. ROLAND PENNOCK, SWARTHMORE COLLEGE

JANUARY 3, 1950.
Hon. EMaNUEL CELLER,
Chairman, Commiltee on the J udiciary,
House of Representatives, United Slates,
Washinglon, D. C.

DeAR CoNaressMAN CELLER: Herewith is my reply to your questionnaire on
Presidential inabflity. I shall give my answers in accordance with the notation
used on the original questionnaire,

Sincerely yours,
J. RoLanp PeNNock,
Chatrman, Department of Political Science.

I. I doubt if the framers of the Constitution had a Yrccisoly formulated defini-
tion of the word “inability” in mind, although I should have thought that there
was little doubt that they meant to include mental as well as physical disability.
I doubt very much whether it would be desirable to attempt to enact a definition
into law. It seems to me that this is a matter that should he left to the discretion
of whatever agency is charged with the determination of “inability.”

I1. I think that both Congress and the Cabinet should be empowered to initiate
the question of the President’s inability to discharge the powers and duties of his
office by majority vote. Either body should be able to do this without the con-
currence of the other.

III. Again, I would suggest that the power to make the determination of in-
ability should be vested in two bodies: the Congress, with the concurrence of the
Vice President; or the Cabinet acting by a majority vote.

IV. 1 find no constitutional prohibitions relative to questions II and III.

VI and VII. I think that any determination of disability should be reviewable
at the instance cither of the President or the Cabinet; and that when review is
called for, the determination of cessation should be made by the Congress and the
Cabinet, requiring a majority of each.

VIII and IX. In all cases of disability, I believe that the Vice President should
succeed only to the powers and duties of the office.

X. I do not believe, in the event of the finding of permanent disability, the
language of the Constitution demands the immediate clection of a new President.

REPLY OF C. HERMAN PRITCHETT, UNIVERSITY OF CHICAGO
PRESIDENTIAL INABILITY

(A statement by C. Herman Pritchett, professor of political science at the Uni-
versity of Chicago, in reply to a questionnaire from Hon. Emanuel Celler,
Committee on the Judiciary, House of Representatives)

The present uncertaint{ as to the meaning of the term “inability”’ as applied to
the President in article 11, section 1 of the Constitution, and the ahsence of any
constitutional or statutory machinery for determining the fact of such inabilit )
are potential dangers which the House Judiciary Committee is fully justified in
examining. On the other hand, there are also dangers in attempting to provide
too explicitly by new constitutional or statutory provisions for circumstances
which are by their nature unpredictable,

The difficulties of the problem are not fully appreciated until concrete proposals
for change are considered. Should a definition of “‘inability”’ be enacted into law?
I would recommend against such an effort, on the ground that it would be impos-
sible to develop anything except a collection of truisms having no real value in
arriving at a finding of inability.

8hould some arrangements be set up by statute for initiating the question of the
President’s inability and for making a determination of inability? Serious
objections can be entered against any plan which has been proposed to accomplish
these purposes. While Congress might initiate the question, it is certainly too
large a bod{ and without training for making such a decision; moreover, action of
any kind which it might take would be subject to attack as influenced by partisan
politics. The Supreme Court could not be given such a responsibilitg without a
constitutional amendment, and in any case the judiciary should not be involved
in such a decision. The Vice President has such a direct personal interest in the
matter that any decision he would make would be highly suspect. The Cabinet



PRESIDENTIAL INABILITY 53

would have the advantage oi close acquaintance and contact with the President
on which to base a judgment, but their personal loyalty to him and their stake in
continuance in office would probably prejudice them against a finding of disabilit
it it could be at all avoided. Certainly no independent, ad hoc, or expert board,
even of the highest medical authorities, should be given final authority to make a
decision which could remove a President from office.

Clearly the person best fitted to declare the President’s inability is the President
himself, and for him to perform this function no new machinery is needed. Setting
u% machinery which would definitely f)laco in someone else’s hands the respon-
sibility for determining inability would open u!) the possibility of declaring a
President incapacitated against his will. This is an eventuality of such grave
consequences that it should be avoided if at all (Fossible, and the case for trans-
fc;ri‘x’nl lth(iis decision out of the President’s hands has not, in my opinion, been
established. .

Admittedly there is one factor in the constitutional situation as it now stands
which might motivate a disabled President and his official family to refuse to
admit his disability. That is the uncertainty as to the status which the Vice
President assumes when the powers and duties of the office of President devolve
upon him, A number of cagable students of the Constitution have taken the
position that once the.Vice President replaces the President on the grounds of
the latter’s inability, the President is foreclosed from ever resuming his post,
even though his disability should be removed. It seems to gave been this un-
certainty which caused President Wilson and his personal staff to resist so vigor-
ously any suggestion that he was incapable of performing his duties during his
period of illness in 1919-20.

It is easy to envisage an illness which would completely incapacitate the
President for a temporary period, but from which complete recovery would be
Bo&sible within a short time. In a world situation such as exists today, it might

e dunqerous to have an incapacitated President for even a week or a month.
It should be possible for the President to devolve his powers and duties on the
Vice President in the complete, constitutional sense, for such a temporary period,
and then to resume them when his disability had passed.

The Constitution can reasonably be interpreted to permit such a temporary
devolving of Presidential powers, and Conﬁress would be fully justified in passing
an act asserting such an interpretation and making arrangements for facilitating
such a temporary transfer. There would seem to be almost no chance that the
Supreme Court would question the ‘fower of Congress to enact clarifying legisla-
tion of this sort, and the act should substantially remove any reluctance which
might otherwise be felt by a disabled President to turn over his powers to the
Vice President.

Two problems would remain, however, even if such an act were passed. First,
what would be the situation if the President were unconscious, or physically
unable to sign a document requesting the Vice President to take over his powers
and duties temporarily? In such a clear case of inability, where there could be
no possible doubt about the necessity for the transfer of powers, the Cabinet
could certify to the facts and request the Vice President to assume the President’s
powers and duties.

Second, there is the problem of determining when, or if, the President’s innbil-
ity has terminated or diminished sufficiently to permit him to resume his office.
In accordance with the point of view already expressed, this decision should be
made by the President himself, Whenever, on the basis of medical advice and
his own judgment and knowledge of his capacities, he determined that he was
able to resume the burdens of the Presidency, he should by written statement
terminate the Vice President’s temporary status and himself resume the powers
and duties of the Presidency.

A suggested draft of legislation giving effect to these recommendations is found
below. The proposed statute provides for publication of the finding of inability
in the form of a notification to Congress. It is submitted that a statute along
these lines would have been helpful in handling the three past situations in
American history when problems of inability were raised, and that nothing
further is required. .

After President Garfield was shot, on July 2, 1881, he was clearly incapacitated
for the 2% months until his death. Since he probably could not himself have
signed the notification to Congress, the Cabinet would have been called upon
to make the finding of inabilit{B.

In the case of President Wilson, the knowle%ge that he was turning over his
powers only temporarily might have persuaded him that he should make the
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necessary finding as to his inability, Or, if his Cabinet had acted at the time of
his initial collapse when hix inability was perhaps complete, he could have re.
captured his ful‘ powers as soon a8 ho hil..w'f determined that he was capable of
exercising them,

Finally, at the time of President Eixenhower’s heart attack, the availability of
such a statute might have persuaded him to turn over his powers and duties to
the Vice President for the duration of his hospital stay.

The plan is & flexible ono which eliminates most of the dangers connected with a
situation of Presidential inability, but which does o in a way involving the least
possible danger of ousting a President against his own will and judgment.

This proposal does not attenmpt to deal with the situation whero there is no Vice
President beeauso he has succeeded to the Presidency on the death of the President,
The problem of succession to the Presidency beyond the Viee President is a matter
deserving of separate study.

A BILL To provide for the discharge of tho powelr,x ml\:ll dltllk\! of tho Prestdent in caso of the inability of the
rosiden

S8ecrioN 1. (a) If the President of the United States shall determine that he is
unable to discharge the powers and duties of his office, he shall notify tho Congress
of that fact in writing, and the powers and duties of the office shall immediately
devolve upon the Vice President.

(b) If the President is, by reason of his inability, unable to notify the Congress
of his inability, the President’s Cabinet shall make the finding of inability and
notify the Congress in writing of that finding, and the powoers and duties of the
President shall immediately devolve upon the Vice President.

(o) If the Congress i8 not in session at the timo of the finding of inability, the
notification shall be made to the President pro tempore of the Senate and to the
Speaker of the House of Representatives, or to either of them, and the effect of
the notification shall be the same as though the Congress were in session.

8gc. 2. When the Vice President is exercising the powers and dutics of the
President during the inability of the President, his title shall be Acting President,
and he shall possess the full constitutional authority of the President.

8Ec. 3. When the President determines that his inability has been terminated,
and that he is capable of exercisins the powers and duties of the office, he shall so
nouff the Congress in writing, and the powers and dutics of the offico shall imme-
(Ii’iattia dv ;evort from the Vice President, serving as Acting President, to the

resident.

REPLY OF JOHN H. ROMANI, THE BROOKINGS INSTITUTION

JANUARY 16, 1055,
Hon, Emanupl CELLER,
Chairman, Commillce on the Judiciary, House of Representalives,
Unilted States Congress, Washington, D. C.

DEar MR, CeLLBR: I enclose my statement concerning Presidential inability
which was prepared at your request. T hope that the manner of presentation is in
keceping with your desires and with other statements which you and the com-
mittee have received. The statement has been reproduced in order to facllitato
an internal institutional discussion of the Problom, sparked by your question-
naire. It has not been done for publie distribution, I assure you.

Also enclosed is a brief biographical statement which you requested in your
ori%inal letter,

hank you again for permitting me to participate in this discussion of an
important constitutional problem. I shall be most happy to clarify or expand
any of the discussion presented in the statemont,
Sincerely yours,
Joun H. Romani,

v

Research Fellow,

PRERIDENTIAL INARILITY

Statement by John H. Romani, Ph. D, research fellow, the Brookings
Institution, January 13, 1956

It is perhaps unnecessary to point out the importance of attempting to clarify
the provisions of the United Btates Constitution regarding the inability of a
President to discharge the duties and functions of his office. The inereased im-
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portance of the American Presidency not only to our political system, but to the
world at large, demands scrious consideration of this problem. In crisis times
such as these, an emergency may arise at any moment; and a Presidentinl #tiness
which prevents immedinte, forceful action by the Chief Executive to meet the
contingency may complicate, and make more grave the diflicultics.  Under some
conditions, it is conceivablo that the inability of the American President to function
might invite foreign action to create an emergency. Morcover, any vacuum in
the Presideney, by the vory nature of the office, brings forth complications for the
President’s political party as well as for the opposition group.  In its broadest
terms, the issue is not restricted to o few phrases in the Constitution and prece-
dents in Americun constitutional law, but, in part, is bound up with the whole
matter of political leadership in our Nation,  Although this last consideration is
not the foral point here, it must be kept in mind, for any solution to the problem
of Prosidontial inability will have ramifications in this area as well,

The following discussion of the issuc is based on a number of (Presupposltlons
about the problem which should be made explicit. It is assumod that no single
legislative act or constitutional amendment can satisfactorily meet all possible
situations in which there may bo a caso of Prosidential inability. Any effort to
deal with the question nuat be framed in rather simple, general rules which will
allow considerablo flexibility in handling the difficulty. It is also assumed, or
recognized, that the major concern is not merely with clear-cut cases of Presi-
dential inability in & thme of pressing emergency, hut also with cases less defined,
and where tho emergeney and the necessity for action may not he immediate.
Porhaps the central objective is to devise a mothod by which the temporar
assumption of Presidential powers by somo other govornmental officer is legiti-
mized at least in more specific terms than has been done heretofore. This is
necossary so that the various political leaders in Government, the publie, and
the individual official concorned will recognize that under al)pmpriaw conditions,
such action is neither a usurpation of authority, nor a displacoment of tho right-
fully olected Chief Executive. It is also assumed that any procedure designed
to provide for leadership under conditions of tomromry or permanent Presidentis]
inability must be consistent with the basic principles of separation of powers. It
is in thoso torms that the examination is undertaken.

The problem set before us may be viewed as having three separato, but related
parts, with the solution of each dependent upon the manner in which the othors
aro resolved. Tho first, and perhaps most crucirl, concerns the meaning of the
torm, “inability,” and the status of the Vice President, or any other govern-
mental ofticor, who might assume the functions of the Presideney in the evont of
Presidentinl disability. The second involves the procedure by which the deter-
mination of Presidentinl inability should be initiated and decided. The third is
how, assuming the temporary oxistence of Presidential inability, tho President
may recover the powers and duties of the office once he is again able to discharge
these functions,

In the minds of some other commenta.toms there may be additional difficulties
(i. e, how to lighten the burdens of the Presidency; how to strengthen staff
operations to provide for botter management), but these questions, although
extremely important, scem to be subsidiary and distinet from the central issue:
How to insure the effective, continuous exercise of Presidential authority even
when the Chief Executive, himself, is prevented, for some reason or another,
either temporary or permanent, from carrying out his duties, Neither an easin
of the President’s workload, nor a strengthening of his staff, can relieve him o
his constitutional responsibility for Ixecutive leadership and for decisions on
cortain mellc matters. To allow leadership to lapse, and decisions to be made
in an ad hoec manner by the President’s immediate staff (as under James B, Gar-
field and Woodrow Wilson) not only seems suspect, constitutionally, but incon.
sistent with the democratic principle that governmental authority should be
exercised only by those who have a specific mandate, cither by virtue of election
to the office, or by a proper delegation of authority by the clected official. If the
President is unable to act, there must be some other officer to fill in for the Chief
Executive during any period of tomporary inability on the part of the Chief
Executive. This substitute must be constitutionally and legally authorized to

erform this function. For this reason, nothing less than a olarification of the
nability clause of the Constitution and the status of any temporary successors
can suffice. The problem of the President’s heavy workload and that of Prosi-
delngi%l inability should not be confused, even though they may appear to be
related,

The first part of the problem is essentially an exercise in constitutional inter-
pretation, and once it is met, the remaining parts are easily resolved. It appears
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reasonably clear from a reading of the section of the Constitution in point, and
the debates in the 1787 Convention, that the term, “inability”, comprehends
both temporary and permanent inabﬂig on the part of the President to dis-
charge the duties and functions of his ofice. Further, it seems that the framers
intended for the Vice President, or other officer provided by law, to assume the
powers of the President under such conditions, and not the office, per se. Im.
plicit here is the argument that the individual who might take over from the
Chief Executive becomes an Acting President, maintaining this status until the
disability is removed, or & new President is elected. Once the disability is
removed, the President resumes the powers and duties of the office, and is not,
?8 ?gme have contended, permanently displaced when a Vice President acts
'or him,

Constitutiona] precedent, however, has confused and complicated the issue,
Followin{g the death of William Henry Harrison in 1841, it was accepted that
John Tyler succeeded to the Presidency. He was not—in his own mind, that of
Congress, or that of his staff —viewed as an “‘acting President.” The assumption
of the office by Tyler established a procedure which has been followed in later
instances of Presidential death, and has led to the proposition that the Vice
President does not become an “acting President’ at any time, or under any con-
ditions, From this has develored the attitude that the Vice President cannot
temporarily discharge the President’s duties when the latter is unable to do so.
'fl‘lﬁe reasoning behind this argument, and its impact may be summarized as
ollows: :

1. The Constitution provides for only one President.

2. The Vice President hecomes the President when he carries out Presi-

dential duties.

3. Since there cannot be two Presidents, assumption of the President’s
rerog%tiives by the Vice President is tantamount to removing the former
rom office,

4. The President, therefore, once the responsibilities arc taken over by the
Vice President, cannot resume these powers,

6. Thus, only in case of death, removal, or resignation can the Vice Presi-

dent act in a Presidential capacity. i

The acceptance of this line of thinking by the Garfield and Wilson staffs was
large‘l'y responsible for their resistance to any moves which would have permitted
the Vice President to take over temporarily during the period of disability. It
appears to have been the belief that such action would have prevented both

arfield and Wilson from resuming Presidential authority upon recovery. At the
same time, both Chester Arthur and Thomas Marshall, the Vice Presidents con-
cerned, apparently felt that their assumption of Presidential powers would have
been a usurpation of authority. Despite pressures from many cluarters, both
men preferred to undertake no action. This precedent, consequently, has tended
to erase what seems to have heen the intended constitutional provision for suc-
cession in cases of temporary inabilitf'. It ayl»Jpeats that no legislation establish-
ing a procedure for meeting this problem can be effective until either the original
intent of the framers is restored and made clear, or there is, at least, a clarification
of the Vice President’s status when he acts for the Chief Executive during the
latter’s inahility.

It is suggested, then, that a first step in resolving this issue should be action
to declare explicitly that any officer temporarily assuming the duties of the
Presidency does so only in an acting capacity, and that the President, after
recovery, resumes these powers., Such a move would achieve two objectives:
First, it would reduce the resistance on the part of the President’s staff, familf'
and political advisers to having the Vice President take over, This group wou d
know, by such clarification, that the President would still retain the Office, and
that there would be no danger of his permanent removal by the Vice President’s
actions, as current constitutional precedent seems to imply. Second, it would
remove inhibitions on the part of the Vice President to assume the President’s
powers. The Vice President would know that his action would not he considered
a usurpation of authority, but merely a legitimate exercise of his own functions
as the constitutional officer next in line to the Presidency. There would be,
a8 a result, a legitimization of a temporary assumption of the President’s duties,
a matter which seems to be lacking under present conditions,

It is not clear whether this distinction can be made without formally amending
the Constitution. One possibility may be to do this by concurrent resolution of
Congress which, although not having the full force and effect of law, would,
nevertheless, carry considerable weight in setting the public’s mind at ease.
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Another may be to have the President undertake such a move by a statement
or order to this effect. In this instance, there seems to be no constitutional bar
to his action, for he would be interpreting the powers and functions of his office
and the executive article as he does under normal circumstances. The gravity
of the f‘)roblem, however, indicates that it is probably most desirable to accom-
lish this end by a formal constitutional amendment, such an amendment to
nclude not only a clarification of the Vice President’s status, but also the pro-
cedures by which inability shall be determined.! It should be noted that partial
moves in this direction have already been made b* virtue of the 20th amendment
and the Presidential Succession Act of 1847, The 20th amendment provides
for an “acting President” when the President-elect has not qualified by the
beginning of his term, while the succession statute states that in the case of the
disability of a Vice President, when he has taken over the Presidency, the officer
next in line shall act until the disability is removed, or a new President is elected.?

It has been sug‘gested by others, that Congress might undertake a definition
of the term, “inability,” and enact such a definition into law. This approach
seems unwise, not only hecause it is somewhat unnecessary, but aleo because it
is impossible to work out a definition that would cover any and all contingencies.
The existence of an inability statute would tend to confuse the issue when a case
of Presidential inability arose not mentioned in the law, thereby creating delay,
rather than promptness, in meeting the situation. Such a law, also, is no
guaranty that the procedures designed to deal with the question would be
sufficiently flexible for this purpose. Moreover, any effort to define ‘‘inability”
would, no doubt, lead to a consideration of whether ahsence from the seat of

overnment constituted inability, thus opening another Pandora’s box. For
hese reasons, it is stronﬁly recommended that Congress not attempt a definition
of the term, “inability,” as it appears in article 2, section 1, clause 6 of the
Constitution,

The second part of our problem concerns the manner in which the fact of
Presidential inability is to be decided. The proposal outlined here, and that
relatin%to the third seotion of the question, both are premised on the assumption
that a Vice President, or other officer, serves only in an acting capacity when he
assumes Presidential authority in the event of a living President’s inability to act.

There are two stages to be considered here:

‘ l‘;i“'.l;he initiation of action leading to the determination of a President’s

na .

2, Tﬁ,e actual decision as to whether an inability exists or not.

The central issue is whether the same agency or individual should initiate and:-
determine the question of a President’s disability, or whether this right should
be shared, with one agency or person initiating the action, and another, separate
grouga making the decision. Involved here 18 the matter again of legitimizing
he temporary assumption of Presidential authority. Even with a clarification
of the status of the Vice President, or other officer, there i3 a need for an authorita-
tive judgment on the question to avoid politicai and other difficulties. At the
same time, the resolution of this problem should not involve us in a detailed and
elaborate procedure that might be self-defeating.

At the outset, it is well to note that there are two general types of situations in
which the necessity for such action may arise:

1. The President, despite being disabled, is still capable of taking limited
action., Two examples are: (1) He is advised to undergo medical treatment
of an extended nature and knows beforehand that he will be disabled for a
period of time; 52) Although he is stricken without warning, he is still in
possession of his faculties and able to do certain things.

2. The President is stricken without warning and is totally disabled.

In the first contingenoy, the President should announce that he is, or will be,
unable to act; following such ?roclamation, the Presidential duties would devolve
upon the Vice President, or if no Vice President, upon the officer next in line as
provided by law. There appears to be no constitutional prohibition against such
a procedure. The President is not only the best judge of the situation, but also
the constitutional officer in whom the powers and functions are vested. In more
practical terms, a Presidential statement of this sort would carry sufficient
authority to forestall any political recriminations. Also, the procedure is flexible
and can be used to meet almost all possible situations which might occur under
this first type of Presidential di-ability. At the same time, it does not seem that
any action by Congress is necsusary before a President could act in this manner.

18eo attachmeat A for suggested amendment,
# See Constltution of the Unitcd States, amendment XX, sec, 3; and 61 U, 8, Stat, 380 (1047), sec. 1.
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It may be desirable, however, to have this procedure outlined either in law or in
constitutional amendment. Since it has been recommended that an amendment
be proposed to clarify the status of successors during a period of Presidential
inability, this procedure could be contained in the same amendment.

The situation in which a President is completely disabled without warning

resents considerable difficulty, and is, perhaps, the crucial issue. S8ince the
Bresident cannot act, the decision musv rest with someone else, or with some other
governmental body. In keeping with constitutional principle, it seems that the
decision, both as to the initiation and determination of the inability, should be
bested in some area of the executive branch, and the most logical place is in the
Vice Presidency. The Vice President is the officer most directly concerned, and
he cannot escape his responsibility as the No. 2 man in our Government. The
office was created with such a situation in mind, and the Vice President must be
presumed to have the discretionary authoritv vo act. Moreover, it seems that the
Constitution, now, gives this power of decision to the Vice President.$

Bevond these considerations, this recommendation ir but an extension to the
Presidential office of normal administrative practice. When a chief i3, incapaci-
tated, hisimmediate subordinate ordinarily assumes the former’s duties as an acting
chief, at least until there has been opportunity for action by any available higher
authority or governinﬁ body. The decision to take over under such circumstances
js made usually by the subordinate, and is accepted as within the realm of his
authority. In the military, this precedent is established with special clarity. A
subordinate officer is required to assume command when his superior officer is
disabled. Where the case is filled with ambiquity, the power to decide whether
or not the supcrior officer shall be relieved rests, initially, in military law, with the
officer next in the chain of command.

Viewed in these terms, the recommendation to allow the Vice President the
right to make a decision on the existence of Presidential inability is essentially a
recognition of administrative necessity. It allows for flexibility since the Vice
President may decide not to assume the President’s powers because the situation
does not warrant it. It permits prompt action, for it is one man’s decision and
not a board decision which would tend to cause delay and possible confusion,
It also seems that no legislation is necessary to recognize that such a power does
already rest with the Vice President. Yet, as noted above, this procedure might,
for clarification, be incorporated into the general amendment concerning Presi-
dential inability.

It may be argued, with some merit, that it is dangerous to permit an immediate
successor to determine when his predecessor is incapable of discharging the duties
and funotions of the office, even for a limited period. It may also be suggested
that the Vice President will be motivated by partisan or fractional prejudice.
The point may also be made that to allow this discretion to the Vice President is
politically unwise. In the past, the manner in which the Vice President has some-
times been selected has meant that he may not have the full confidence of his
party in Congress and, therefore, action by him might well lead to sovere political
difficulties. Granting the gossibility of these contingencies, it must be recognized
that in the three cases of Presidential inability to date, the Vice Presidents con-
cerned have acted with considerable discretion. It would seem that these kinds
of difficulties, although existent, are not as pressing as might appear at first blush.

A further objection to this proposal is the relationship of the Vice President to
the administrative hierarchy. It is argued that the Presidential staff, the Cab-
inet, and other administrative officials will have been chosen by the President,
and that the Vice President will not necessarily enljoy their full confidence and
vice versa. He will be placed, thereby, in an anomalous position and may not be
able to carry out the President’s functions effectively. hy not, therefore, allow
this administrative group, or the institution, to carry on in the best manner
possible? This would insure no disruption or sudden chang‘e’ in administrative
policy which might result from a temporary ascension of the Vice President,.

This approach may be countered, in part, by the argument that to let Presi-
dential decisions be delayed, or made by those who do not have the constitutional
authority to act, is subject to many grave deficiencies. It is assumed that the
Vice President would not effect serious changes in administrative policy when
acting temporarily as President unless compelled to do so by the situation, but
will attempt to carry forward in the best manner possible. The lmsmortant con-
sideration is that provision will be made for the rendering of Presidential decisions,
and a continuance of executive leadership by some one who has the authority to

8 8e0 Ruth O. Silva,YPresidential’Succession”(Ann"Arbor,"1051), pp. 110-111,



PRESIDENTIAL INABILITY 59

act. The contingency that we will have no one constitutionally capable of making
decisions in a time of emergency will be removed. And this, it seems, is the major
reason for attempting to deal with the problem of Presidential inability.

It has been proposed by others, however, that these difficulties in having the
Vice President take over could be met by providing that Congress initiate the
action, and that the Supreme Court, or some other independent agency, make the
determination of Presidential inability. This approach seems unwise for several
reasons. First, it is doubtful whether Congress, without a constitutional amend-
ment, has the authority to take such action. In earlier debates on this question,
the issue was raised, and it was generally agreed that this type of action lay outside
the scope of congressional powers. It was noted that the delegation of power to
Congress by the Constitution to provide for succession after the Vice President
oxcluded all con%ressional right to deal with Presidential succession in other
circumstances. Second, there is a practical matter of vesting this authority in
the Legislature or some other legislative group. Presidential disability may
occur at any moment, and if Congress is not in session, how can it be reconvened?
Even if this objection is overcome by law or amendment, is there any assurance
that the Legislature by itself, or in conjunction with some other body, can take
action prompt enough to meet the problem? It seems that it could not, for
the convenini of Congress would take the better part of a week, and the delibera-
tions of another agency at least an equal length of time, thus leaving the issue
unsettled during a period in which there may be the necessity for action. Third
to vest this power in Congress, or in Congress and the Supreme Court, would tend
to establish a trial procedure to determine Presidential inability. f)nnecessary
delay mi%ht be the result, but the fact of Presidential disability, it can be as-
sumed, will be readily known, and no trial, or judicial determination, will alter
that fact. Fourth, it is doubtful that the Supreme Court, even with a constitu-
tional amendment giving it this authority, should consider this question. It is
not a justiciable issue, but a political one. It involves political judgments of the
highest order, and the Court should not be asked to mix in this matter directly.
It is better left to a political officer, such as the Vice President, who must assume
direot responsibility for the conse%uencu of taking the action. Fifth, the sug-
gestion to give this right of determination to some agency, other than the execu-
tive branch, is a violation of the separation of powers as well as of administrative
principle, This is not to argue that separation of powers is inviolate, but that if
we really desire a change in our constitutional structure, it should be accomplished
by facing the issues squarely, and not by modifications to deal with a particular
eroblem which can be met otherwise. Also, the recommendation to allow the

ice President this authority is made in terms of an administrative arrangement
within the executive branch., It is a matter of internal administrative policy,
although it does have ramifications elsewhere.

The third question, how to terminate a period of Presidential inability, can be
handled simply by providing that the President shall make this decision. When
he is able, after consultation with whomever he desires, he shall announce his
resumption of the Presidential prerogatives, and this, in itself, shall end the role
of the Vice President acting as President. In the event, ilowever, that the
President is permanently disabled, the Vice President shall continue to function
in an acting cagacitv until a new President is elected. This procedure car also
be accomplished without legislation, for it appears that the President already has
this authority under the Constitution. Again it vests the power of decision in the
person best able to make this judgment. t is simple and flexible enough to meet
most, if not all, contingencies. 1t is recommended, however, that this, too, for
clariﬁcation, be incorporated into the suggested constitutional amendment.

The first, and most obvious, objection to this recommendation is that it provides
the opportunity for a dispute between the President and Vice President over the
former’s capacity to resume his Kowers. In the case of any dispute, there will
inevitably be justiciable issues which can be decided in the courts, with a conse-

uent clarification of the status of thie two men. It must also be recognized that

ongress can impeach either of these officials, if it feels that one or the other has
acted improperly, Beyond this, a Vice President who assumes the President’s
gowers temporarily would realize that he does just that, and that he must surrender

is authority when the President is recovered. It seems, further, that neither of
the two men could afford to allow a serious dispute of this sort to develop. Such
would be damagin% not only to the Nation, but to their particular 8olltlcal group
a3 well, In all this, it is assumed that both the President and Vice President
will not make their decisions in a vacuum. Both will avail themselves of good
counsel, Both will be cognizant of the political realities and other intangibles
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involved. The election of a President is largely a matter of faith—faith in his
ability to make judgments concerning the welfare of the country. We accept
this in other circumstances, and his decision here is merely an extension of the
authority conferred upon him by his election.

The question is raised, however, of the extreme case in which the President may
have lost command of his faculties, His decisions under such circumstances might
not be rational, and procedures should be designed to ﬂprotcct against this. But
probably no procedure, however well conceived, can effectively meet this type of
problem, Our only protection lies in the congressional power to impeach, and to
remove from office by conviction. This same safeguard is available if a Vice
President acts improperly in failing to surrender his position as ‘‘Acting President,”
after a President announces his resumption of the powers and duties.

Although there are obvious potential dangers in the recommendations outlined
here, this would seem to be true of any suggestions that could be advanced to deal
with this problem. One cannot hope to provide for all cventualities and complete
security. Such is not only an impossibility, but inconsistent with the idea of
free government. Additionally, it seems unwise to clutter either our Constitution
or statute books with detailed prescriptions as to the type of procedure and action
to be taken. It seems much better to recognize the existence of the problem, and
to legislate, if necessary, in general terms,

The suggestions outlined here would require no further congressional action if
this line of constitutional interpretation could receive general acceptance, but
because of the confusion surroundinf the problem it seems advisable to propose
the adoption of an amendment simply to clarify and spell out this reading of the
Constitution. This would not only restore the original intent of the framers but
also set the public’s mind at ease,

This brief statement of the problem and proposed solution does not and cannot
consider fully all questions relating to executive inability. It seems advisable,
therefore, before action s taken on the proposed amendment, to examine the
practices and experiences of the several States. Clues as to the validity or in-
validity of the proposals offered here, and in other statements, might be found.
ghlzls, dit is recognized, would take considerable effort, but its value cannot be

enfed.

To summarize, the first move should be a clarification of the status of any
governmental officer taking over Presidential functions in the event of a possibly
temporary Presidential inability, Second, the decision as to whether such a
condition exists rests with the President if he is able to act, or with the Vice
President, if not. Third, the period of disability is terminated when the President
announces his resumption of his powers, Attached to this statement is a proposed
constitutional amendment to effect these purposes.

ATTACHMENT A

Ho Jo—-'

JOINT RESOLUTION P'roposing an amendment to the Constitution of the United States relating to
cases where the President is unable to discharge the powers and duties of his office

Resolved by the Senate and the House of Represenlatives of the United Stales of
America in Congress assembled (two-thirds of each House concurring therein), That
the following article is proposed as an amendment to the Constitution of the United
States, which shall be valid to all intents and purposes as part of the Constitution
when ratified by the legislatures of three-fourths of the several States:

“ARTICLE —

“SectioN 1. In case of removal of the President from office, or of his death or
resignation, the Vice President shall become President.

“Bgc. 2. If the President announces that he is unable to discharge the powers
%nd ic(llnti:s of his office, such powers and duties shall devolve upon the Vice

resident.

“SEc, 3. If the President is unable to make such an announcement, the Vice
President shall announce that the President is unable to discharge the (Powers
and duties of the President, and said powers and duties shall thereupon devolve
upon the Vice President.

“8Ec. 4. If the powers and duties of the President devolve upon the Vice
President pursuant to section 2 or 3 of this article, the exercise of such powers
and duties shall be resumed by the President upon his announcement of his ability
and intention thereupon to resume them,
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“8ec, 5. The Congress may by law provide for the case of removal, death, resig-
nation, or inability, both of the President and the Vice President, declaring what
officer shall then act as President, and such officer shall act accordingly, until the
disability be removed, or a President shall be elected.

“Sec. 6. Clause 6 of section 1 of article II of the Constitution of the United
States is hereby repealed.

“Sec. 7. This article shall not apply to any person holding the office of Presi-
dent when this article was proposed by the Congress.

“Sec. 8. This article shall be inoperative unless it shall have been ratified as
anamendment to the Constitution by the legislatures of three-fourthsof the several
States within seven years from the date of its submission.”

REPLY OF ARTHUR E. SUTHERLAND, LAW SCHOOL OF
HARVARD UNIVERSITY

DecemBER 31, 1955,
Hon. EMANUEL CELLER,
Chairman, Commitlec on the Judiciary,
United States House of Represenlatives, Washington, D. C.

DEeARr CoNarEssMAN CeLLER: This letter is written in answer to your inquiry
of November 20 concerning Presidential “inability.” On December 12 1 wrote
you that I wanted a few days to consider the questions you put to me and others,
and I now write to give my somewhat puzzled answers.

Your first question aska what the draftsmen of the Constitution meant b
“inability” in article II, section 1, clause 6, and whcther a statutory definition is
now desirable, I do not know of any material which shows us just what the
draftsmen had in mind, and it may be that the absence from the Constitution of
any machinery for superseding the President in case of inability indicates that
comparatively little thought was given to the matter. I should consider an
attempt at legislative definition inadvisable and not helpful. The varieties and
degrees of disability, physical and mental, temporary or permanent, which might
render a President unable to discharge his duties, are so numerous that an in-
ventory would be impracticable, and a definition would end up as a repetition in
different words of what we already know-—that inability in the constitutional sense
is inability so serious that it requires that the President’s duties be taken over
by someone else.

Your second question asks who should raise the (luestion of disability. The
substitution of another officer for the President, whether temporarily or per-
manently, is of such grave importance that the arrangements for it should, as far
as humanly possible, achieve at least two ends: A factually correct decision as to
the President’s inability; and a decision which will be accepted by all concerned
as having been impartia‘ and without partisan bias. If the question of inability
were to be raised by the House of Representatives, with open discussion (by
analo;fy to impeachment) these ends might be attained. though in case of a House
bitterly opposed to a President, suspicion of politics would inevitably attach.
Furthermore the House might not be in session at the time of some such mis-
fortune as the wounding of President Garfield. One of the committees might
have this duty delegated to it by previous legislation. The Cabinet, the Presi-
dent’s friends and advisers, would be free of the suggestion of hostile partisanship,
though they would tend to a slow action out of loyalty, unless the disability were
obvious and the need critical. Perhaps this is a good thing. Some special body.
for example like that set up under the act of 1877 (19 Stat. 227) could be set up
to be always in existence. I incline to favor leaving this matter with the Cabinet.
If real need developed. its members would not be deterred, by sympathy for their
chief, from doing what the country needed.

Your third question asks who should pass on the question of disability, once
brought forward. Of course the Supreme Court has detachment, and profound
resg)ect is given to it by the people of the country; but by the Constitution it
is limited to judicial functions, which would seem to exclude matters such as you
ask about. A standing ‘“Commissio. on Presidential Disability” could be set
up by statute to be ready at all times. Either House could make the decision,
if authorized by statute, but the Congress might not be in session. On the whole
{hciome ]l:ack to the idea that the Cabinet would be an appropriate body to perform

s task.
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Your fourth question, concerning constitutional difficulties, raises the most
serious problem. “Inability" is so fll-provided for in the Constitution that the
success of any system of supersession of the President, if made only by act of Coa-

88, will depend oa its acceptance by tbe officers of Government and the people.

am thinking of some national misfortune such as the suspected mental illness of
a President. There might be two factions in the country, one favoring the Presi-
dent’s continuance io his functions, the other opposing. The Constitution gives
the President a 4-year term. Might not his supporters assert with much force
i.)hatig no;lconstitutional body was without constitutional power to displace the

resident

I have already suggested the answer that on the whole seems to me wisest, for
your fifth inquiry, as to the union in one fégency of initiation and determination
of the question. On the whole I think the Cabinet should perform both functions.
This is not like a criminal })rosecution, where an accusatory function may well
be separate from the task of trial. The Cahinet will be sympathetic, not hostile.
As to the sixth question, whether there should be a finding of the probable dura-
tion of the disability, I think the answer is in the negative. Could this have
been determined in the cases of Presidents Garfield or Wilson?

Question 7, what happens when the disability ends? This raises the unpleasant
picture of a Vice President clinging to office, supported by a cliq‘t;e; and if the
termination of disability is left to the Cabinet, this hypothetical Vice President
might have “packed” his Cabinet with his partisans, But this is not a realistic
picture. Government cannot provide in advance for every conceivable set of
untortunate circumstances. And at the next session of the Congress that body
would have a number of ways to circumvent any such unlikely activity as [
suggest. I think I would leave termination of disability for determination by
the Cabinet as well. But here again one has to assume acceptance by all con-
cerned of the decision with reasonable cooperation, in the absence of a constitu-
tional amendment.

As to the 8th and 9th questions, concerning the succession of the Vice
President to duties, or to office, it seems to me that the Vice President should
only become President in case of death, resignation, or removal. In case of
disability the Vice President should merely perform the duties, because the dis-
ability may be removed. I know that there are difficulties of construction of the
gonstntutional language here, but the sensible construction seetns to me to be what

suggest.

The Coustitution does not provide for an election to replace the President, in
my opinion. I think the phrase “or a President shall be elected” refers to the
next regular election.

Finally, as to your 11th inquiry, I think that legislation will depend for its
effectiveness on voluntary acceptance, as any statute purporting to stop the
functioning of a President clected for 4 years will run into constitutional obstacles,
I am reassured by remembering that we have only twice had serious trouble of
the sort you ask about—in the cases of President Garfield and Wilson, and those
were handled without new constitutional or statutory provisions, I am par-
ticularly happy when I think that for us this matter is now not of immediate
importance, thanks to the fortunate recovery of President Eisenhower. This is
a good note on which to end the year 1955, with my best wishes.

Yours very sincerely,
ARTHUR E, SUTHBRLAND,
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Survey or Provisions oF Strare Laws REvaTiNg T0 DisABILITY
oF THE CHIEF EXECUTIVE

THE LiBrARY oF CONGRESS,
LEGISLATIVE REFERENCE SERVICE,
Washington 25, D. C., December 14, 1966.

To: House Judiciary Committee.

From: American Law Division.

Subject: State by State résumé of constitutional or other provisions relating to
(a) the disability of the chief executive, and (b) any procedure concerning an
officer acting as the chief executive during the disability.

The following survey of the ?rovisions enacted by the States to provide for
succession in cases of “disability” of the chief executive thereof, shows that word
“disability,”” as used, has two different meanings. In the greater number of
instances, {t is an inclusive term referring to all eventualities which might prevent
the governor, or the next in succession from serving. In several instances, the
term refers specifically to physical incapacity. Finally, we find also that some
States use the word “disability’”’ and “inability’”’ simultancously, while others
employ onli the term “inability’’ or some similar inclusive phrase. One State,
Tennessee, has no provision in its constitution covering disability.

For your convenience we list first the States that employ the term “disability”;
then those using “inability,” “unable to discharge,” ete.; then those using some
other inclusive phrase, and finally append Tennessee. Succession with respect
to governors-elect and licutenant governors-elect has not been covered.

Statis Whose Constitrurions Exeroy tae Worp “DisaBiLity”

1. Alabama—Code of Alabuma (1940)

Constitution (1901), article V, section 127, provides that “In case of inpeach-
ment, * * * unsoundness of mind, or other disability” the office of governor
devolves upon the lientenant governor, president of the senate, speaker of the
house of representatives, attorney general, State auditor, secretary of state, or
State treasurer, in that order.

Constitution (1901), article V, section 128, provides an official method for
determining unsoundness of mind. The Supreme Court of Alabama, at regular
or special term, upon request in writing by any two officers named in section 127,
who are not next in succession to the office, may ascertain the mental condition
of the governor or other officer admimstering the office, and adjudge whether or
not he is of unsound mind. The supreme court may also make an adjudication
that the governor or other person has been restored to his mind, but this is to be
done o:aly where the incumbent of the office denies that snch a restoration has
occurred.

2. Arizona—Arizona Code Annotated (1939), 1951 Supplement

Constitution, article 5, section 6 (amendment adopted November 2, 1948):
The order of succession is given as secretary of state, attorney general, State
auditor, State treasurer, or superintendent of public instruction, in that order,
provided such officer is holding by election and is otherwise qualified.

Provision is made for succession in the case of the permanent and the temporary
disability of the governor. In case of permanent disability, the taking of the
oath as governor by any eligible successor constitutes his resignation from the
office by virtue of the holding of which he qualifies as governor and he becomes
governor in fact. In the event of temporary disabili?', the power and duties
devolve on the next qualified person, but only until the disability ceases.

8. Arkansas—Arkansas Slatutes Annotaled (1947)

Constitution, amendment No. 6, section 4 (superseding art. 6, sec. 12), provides
that in the case of the governor's “inability to discharge the powers and duties
of the said office,” etc., the office shall devolve upon the lieutenant governor for
the remainder of the term, or until the disability shall cease.

66
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Constitution, amendment No. 8, section 5, provides that the next eligible officer
to succeed to the governorship shall be the president of the senate, and then the
speaker of the assembly,

4. California—West’'s Annotated California Codes

Constitution, article 5, section 16: The California Constitution endeavors to
move up two officers at once so that the offices of both governor and lieutenant
governor are ordinarily filled. Thus it provides that when the governor’s office
is vacant, the lieutenant governor assumes that, and the president pro tempore or
speaker of the house becomes lieutenant governor for the residue of the term.
Whenever the offices of governor and lieutenant governor become vacant at the
same time, the office of governor goes to the president pro tempore and that of
lieutenant governor to the speaker. If there is no president pro tempore, the
office of governor goes to the speaker, or, if none, in the following order:
:gcr(tzetary of state, attorney general, treasurer, or comptroller, for the residue of

e term,

If the governor has a temporary disability, the office devolves on the next in
succession until the disability shall cease.

When there is a vacancy in the office of governor, and it cannot he filled under
these provisions, the senior deputy secretary of state shall convene the legislature
within 8 days to choose a governor to act until the next general election.

6. Colorado—Colorado Statules Annotated (1935)

Constitution, article IV, section 13, provides that “in case of the death, etec., or
oltlher disability of the governor” the lieutenant governor succeeds for the rest of
the term, ’

Constitution, article 1V, section 14, continues the' line of succession through the
president Yro tempore of the senate or the speaker of the house, who shall hold the
office until the vacancy is filled or the disqualification removed. The term “dis-
ability” is not used in this section.

6. Connecticut—1953 Supplement to the Connecticut General Statutes

Constitution, article 1V, section 17, provides that in case of an “inability to
perform’’ on the part of the governor, the lieutenant governor shall succeed to office
until the next election when a new governor is chosen, or until the ““disability be
removed.”

Constitution, article IV, section 18, provides that where the governor and
lieutenant governor simultaneously are unable to serve, the president pro tempore
shall so serve until he is superseded by a governor or lieutenant governor.

7. Georgia—Georgia Code Annolaled

Constitution, article 5, section 1, ;mragraph 7: Georgia Code Annotated 2-3007:
“In case of the * * * disability’” of the governor, the licutenant governor
sucoeeds to office until the next general elections for members of the general
assembly, at which a successor to the governor shall be elected for the unexpired
term, This is qualified as tollows: (1) If the death, ete., occurs within 30 days
of the next general election, or if the term will expire within 90 days after the
next general election, the lieutenant governor shall serve only for the unexpired
term; and (2) if the lieutenant governor becomes a candidate for the unexpired
term, he shall resign his office as lieutenant governor, effective upon the quali-
cation of the governor elected for the unexpired term, and his successor for the
unexpired term shall be elected at such election,

Further, in case neither the governor nor lieutenant governor can serve, then
the speaker of the house of representatives exercises the executive powers uatil
the: removal of the disability or the election and qualification of a governor at a
special election held within 60 days of the date the speaker assumed the powers of
governor,

8. Idaho—Idaho Code

Constitution, article 4, section 12: The office of governor devolves upon the
lieutenant governor in case of the * * * inability of the governor to discharge the
power and duties of the office, for the rest of the term, or until the disability ceases,

Constitution, article 4, section 14, provides that where both the governor and
lieutenant governor are unable to serve, the office devolves upon the president pro
tempore of the senate or the speaker of the house, as neoessae.rg, until either the
disqualification of the governor is removed or the vacancy filled.
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9. 1llinois—Smith-Hurd Illinois Annolaled Statutes

Constitution of 1870, article V, section 17, provides that the office of governor
shall devolve upon the lieutenant governor whenever the governor is convicted
upon an impeachment, or has any other disability.

Article V, scction 19 provides that when there is no licutenant governor or he
cannot serve, the duties shall devolve upon the president of the senate or the
speaker of the house of representatives in that sequence.

10, Iows—Iowa Code Annolated

Constitution, article 4, section 17, provides that ‘‘in case of the death, impeach-
ment, * * * or other disability of the governor,” the office devolves upon the
lieutenant governor for the residue of the term, or until the governor shall be
acquitted, or the disability removed.

onstitution (1954 supplement), article 4, section 19, continues the line of

succession through the president pro tempore of the senate and the speaker of
the house of representatives. If none of these can serve, the justices of the
Supreme Court of Iowa shall convene the general assembly by proclamation
and the general assembly shall elect a president pro tempore and a speaker, an
thereupon immedintely proceed to the election of a governor and lieutenant
governor in joint convention,

11. Kansas—General Statules of Kansas Annolated (1949)

Constitution, article 1, section 11, provides that where the governor dics * * *
or suffers any other disability, the office devolves upon the president of the senate
for the residue of the term, or until the disability is removed.

Constitution, article 1, section 12, states that the licutenant governor is the
president of the senate, but where he cannot perform his duties, or has become
governor, a president pro tempore shall be elected.

Constitution, article 1, section 13, provides that when the licutenant governor,
while holding the office of governor, becomes incapable of performing his duties,
the office shall go first to the president of the senate, and then to the speaker of
the house, until the vacancy is filled or the disability removed.

12. Michigan— Michigan Statutes Annotated (Supplement 1953)

Constitution 1906, article VI, section 16, provides that the licutenant governor
assumes the office of governor whenever the latter is “unable to serve,” and con-
tinues therein for the residue of the term or until the disability cecases.

Constitution 1906, article VI, section 17, provides that, after the lieutenant
governor, the line of succession shall be the secretary of state, attorney general,
State treasurer, and auditor general. The service of any of these shall be for the
residue of the term, or until the absence or disability giving rise to the succession
censes,

18. Mississippi—Mississippi Code Annolaled (1942)

Constitution, article V, section 131, provides for succession to the office of
governor under the following circumstances: (1) Where the office becomes vacant
through death or otherwise, the lieutenant governor shall possess the powers and
discharge the duties of the office; (2) where the governor is absent from the State,
or suffering from protracted illness, the licutenant governor shall assume the
office until the governor is able to resume his duties; (3) where the lieutenant
governor, in turn, because of disability or otherwise, is incapable of serving,
the president of the senate pro tempore shall act; and (4) where there is no president
i)ro tempore, the spsaker of the house of representative shall assume the office.

n case none of the foregoing officers is able to assume the office, the secretary of
state shall convene the seuate to elect & president pro tempore.

Wherever a doubt arises as to whether a vacancy has occurred, or as to whether
any disabilities exist or shall have ended. the secretary of state shall submit the
question to the judges of the supreme court who shall make an investigation and
rendler an opinion in writing to the secretary of state which shall be final and
conclusive,

14. Missouri—Vernon's Annolated Missours Slatules

Constitution, article 4, section 11, provides that upon the death, * * *
eto., or other disability of the governor, the office devolves upon the lieutenant
governor for the remainder of the term or until the disability ceases. As neces-
gary, the president pro tempore or the speaker of the house are next in succession,
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15. Montana—Revised Codes of Moniana, 1947

Constitution, article VII, section 14, provides that the lieutenant (izovernor
ghall assume the office of governor in case of * * * the inability to discharge
his duties on the part of the governor, and such assumption of office shall be
for the residue of the term or until the disability ceascs.

Constitution, article VII, section 16, provides that those next in line of succes-
sion shall be the president pro tempore of the senate or the speaker of che house.

16. Nebraska— Revised Statutes of Nebraska

Constitution, article IV, section 18, provides that the lieutei.2ant governor
shall become governor “in case of the death, ¥ * * ete., or other disability’” of
gxe govex‘;r(lior, and he shall serve for the residue of the term or until the disability

removed.

Constitution, article IV, section 18, provides that those next in line, in case
both the governor and licutenant governor are unable to serve, shall be the
president of the senate and the speaker of the house, in that order.

Revised Statutes (1951 Cumulative Supplement), section 32-1041, provides
that vacancies occurring in any State Office 30 days prior to a general election
ghall be filled thereat.

17. Nevada—Nevada Compiled Laws 1929

Constitution, section 104, provides that the lieutenant governor shall assume
the oflice of governor in case of the “inability to discharge the duties of the said
office,” among other factors, and shall serve for the residue of the term or until
the disability shall cease.

Constitution, section 103, provides that the president pro tempore of the senate
shall act as governor in any casce where there is a vacancy in the office of governor
and the lieutenant governor is unable to serve. This provision is supplemented
by Nevada Compiled Laws, section 4808, as amended by Act of Nevada, 1949,
chapter 30, page 39, which carries the line of succession through the speaker of
the assembly and the secretary of state, as need be.

Nevada Compiled Laws, section 4799, lists cight factors which would result in
an official declaration of vacancy in office. Those which would imply physical
disability are confirmed insanity of the incumbent, found upon a commission of
lunacy to determine fact, and failure to discharge the duties of the office for a
gcriod of 3 months, except when prevented by sickness, or absence from the

tate upon leave. Upon he happening of any of the oigf\t contingencies, if the
incumbent refuses to relinquish his office, the attorney general, with respeet to
officers on the State level, is authorized to bring a fgrocecding in a court of com-
petent jurisdiction for a judgment declaring such office vacant.

18. New Jersey—New Jersey Statules Annolated

The New Jersey Constitution contains two provisions which deal with succes-
sion to the office of governor in case of vacancy. In both instances the line of
succession is, first, to the president of the senate, then to the speaker of the
general assembly, and then, if necessary, to such officer and in such order as
may be provided by law.

rticle 5, section 6, covers, among other things, removals from office, Article
5, section 7, provides that where the governor * * * “is unable to discharge
his duties,” ete., the office shall devolve as above, until the governor * * * “ig
able to discharge his duties,” etc,

Article 5, section 8, defines “vacancy in office’” of governor as arising when
the governor * * * or the person administering the office * * * ghall have been
continuously unable to discharge the duties of the office by rcason of mental
or physical disability. Such vacancy shall be determined by the supreme court
upon presentment to it of a concurrent resolution declaring the ground of the
vacancy, adopted by a vote of two-thirds of all the members of the legislature,
and upon notice, hearing before the court, and proof of the existence of the
vacancy.

19, New Mexico—New Mezico Statules, 1963

Constitution, article V, section 7, provides that the lieutenant governor shall
act as governor in any case in which the governor is absent from the State, or is
for any reason unable to act as governor, until such disability be removed. The
order of succession thereafter is to the secretary of state, then to the president
pro tempore of the senate, and then to the speaker of the house.
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20. New York—McKinney's Consolidated Laws of New York

Constitution, article 4, section 5, provides that in case of the “inability of
governor to disc'nml'%e the powers and duties of office,” the lieutenant ‘?overnor
shall assume the office for the residue of the term or until the disability shall
cease,

Constitution, article 4, section 6, provides that where the office of lieutenant
governor is also vacant, the temporary president of the senate or his successor
shall assume the office of governor, or, in lieu, the office of governor shall devolve
upon the speaker of the assembly.

McKinney’s Public Officers Law, section 30, states that every office shall be
held vacant upon the happening of eight cited contingencies, which include the
entry of a judgment or order of a court of competent jurisdiction declaring the
incumbent insane or incompetent; but does not mention any other classification
of physical disability,

21. North Carolina—General Statutes of North Carolina, 1943

Constitution, article III, section 12, provides that among other things in case
of the inability of the governor to discharge the duties of his office, or in case the
office of governor shall in any wise become vacant, the lieutenant governor
assumes the governorship until the disabilities shall cease, or a new governor is
elected. The president of the senate is next in line of succession, and whenever,
during a recess of the senate, it becomes necessary for the president of the senate
to administer the government, the secretary of state shall convene the senate
that they may elect such a president.

22. North Dakota—North Dakota Revised Code of 1943

Constitution, section 72, provides that in case of the * * * disability of the
governor, (;he office shall devolve upon the lieutenant governor until the disability
is removed.

Constitution, section 77, provides that the secretary of state shall serve when
both the governor and lieutenant governor cannot do so because, among other
factors, the lieutenant Tovernor suffers “from mental or plgsical disease or other-
wise” becomes incapable of performing the duties of his office,

£8. Ohio—Baldwin's Ohio Code

Constitution, article III, section 15, Frovides that the lieutenant governor is to
assume the office of governor in case of the * * * disability of the governor, his
service to last until the disability is removed.

Constitution, article 1II, section 17, continues the line of succession through the
president of the senate and the speaker of the house of representatives.

24. Oregon—Oregon Revised Slatutes

Constitution, article V, section 8, provides that the order of succession to the
office of governor in case of his * * * inability to discharge the duties of the office
shall be, first, the president of the senate; second, the speaker of the house of
representatives; third, the secretary of state; and fourt , the State treasurer.
Such successor shall serve until the disability {s removed or a governor is elected
at the next biennial election. The governor so elected shall hold office only for the
unexpired term.

25. Pennsylvania—Purdon's Pennsylvania Statutes Annotated

Constitution, article 4, section 13, provides that in case of the death * * * or
other disability of the governor, the office shall go to the lieutenant governor for
the remainder of the term or until the disability is removed.

Constitution, article 4, section 14, provides that where there is a vacancy in
the office of lieutenant governor, his office shall devolve upon the president pro
tempore of the senate, who in turn shall assume the office of governor if a vacaney
or disability occurs in the office of governor.

28. South Carolina—Code of Laws of South Carolina 1962

Constitution, article 4, section 9, ?rovides that a vacancy in the office of gov-
ernor due to * * * disability * * * ghall be filled by the lieutenant governor,
or the president pro tempore of the senate, in that order.

Code of Laws of South Carolina, section 1-112, provides that the president of
the senate, performing the duties of governor in the case of * * * disability of
both governor and lieutenant governor, shall act until the disability is removed,
or the next general election at which a governor is elected shall occur. Section
1-113 makes the same provisions applicable to the speaker of the house when he
performs the duties of governor. Section 1-114 provides that when all of the
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previously enumerated officers, for any reason, are unable to assume the office of
governor, the general assembly, by joint vote, shall elect a person to assume the
office of governor, and such person shall serve for the residue of the term.

27. South Dakota—South Dakota Code of 1939

Constitution, article IV, section 6, provides that in case of death * * * or
other disability of the governor, the office shall devolve upon the lieutenant
governor until the disability is removed,

Constitution, article IV, section 7, provides that where the licutenant governor,
in turn, cannot act, ‘““the secretary of state shall act as governor until the vacancy
ghall be filled or the disability removed.”

£8. Texas—Vernon's Texas Stalutes Annolated

Constitution, article 4, section 16, provides that in case of * * * the inability
or refusal of the governor to serve, etc., the liecutenant governor shall be governor
until another is elected, or the disability is removed.

Constitution, article 4, section 17, provides that if the lieutenant governor, in
turn, is unable to serve, the president of the senate shall assume the office of
governor until he is superseded by a governor or lieutenant governor.

29. Ulah—Utah Code Annotated 1953

Constitution, article VI], section 11, provides that in case of the * * * ine
ability of the governor to discharge the duties of his office, eto., the office shall go
to the seoretary of state, and if he, in turn, for any of the above reasons, cannot
function, it shall go to the president pro tempore of the senate. Such service
shall last until the vacancy is filled at the next general election, or the disability
removed.

30. Vermont—Vermont Stalute (Revisions of 1947)

Constitution, section 20, assumes that the lieutenant governor succeeds to
the officer of governor,

Constitution, section 24, states that the legislature shall provide for an officer
to act as governor whenever there is a vacancy in both the offices of governor
and lieutenant governor, and the officer so designated shall exercise the duties
of governor unti} the disability is removed or a governor elected.

Section 424 of the Vermont Statutes provides that the speaker of the house
of representatives shall act as governor when there is a vacancy in the offices of
governor and lieutenant governor.

81. Washington— Revised Code of Washington 4

Constitution, amendment 6, provides that in case of the * * * disability of
the governor, the office shall (ievolve upon the lieutenant governor, and if there
is & vacancy in both offices, in the following order: secretary of state, treasurer,
auditor, attorney general, superintendent of publie instruction, and commissioner
of public lands. In any case in which the aforementioned vacancies occur more
than 30 days before the next general election occurring within 2 years of the
commencement of the term, an election shall be held to fill the unexpired term,

82. West Virginia—West Virginia Code of 1956
Constitution, article VII, section 16, provides that in case of the death * * * or
other disability of the governor, the ?resident of the senate shall act as governor
until the vacaney is filled, or disability removed, and next in order shall be the
speaker of the house of delegates, or someone chosen by joint vote of the legislature,
enever & vacancy occurs in the office of governor before the first 3 years of the
term have exé)ired, a new election for governor shall take place to fill the vacancy.
Section 210 of the code (1949 edition) states the above and then provides for the
election as follows: (a) If the vacancy occurs more than 30 days before a regular
election, the vacancy shall be filled at such election; (b) if it occurs less than 30
days before the expiration of the term, a special election shall be held; and (c) if
the vacancy occurs more than 30 days before the primary, candidates shall be
nominated at the primary, but in all other cases the nominations shall be made by
party convention.

38. Wisconsin—Wisconsin Statutes (1949)

Constitution, article V, section 7, provides that in case of the * * * inabilit
of the governor to serve due to mental or physical disease, etc., the office sh
devolve upon the lieutenant governor until the disability shall cease, ete.

Constitution, article V, section 8, provides that the next in succession shall be
the secretary of state.
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84. Wyoming—Wyoming Compiled Statutes (1945)

Constitution, article 4, section 6, provides that if the governor * * * from
mental or physical disease or otherwise become incapable of performing the duties
of his office, etc., the secretary of state shall act as governor until the vacancy is
filled or the disability removed.

Wyoming Compiled Statutes, section 18-110, provides that the order of succes-
slon shall be the secretary of state, the presicient of the senate, the speaker of
the house of representatives, the State auditor, or the State treasurer, who shall
act until the disability of the governor is removed or a governor elected.

WCS 18-111 requires the person assuming the office to issue a proclamation to
the effect that the person theretofore an incumbent has ceased to act as such.

WCS 18-112 provides that whenever one of the above persons assumes the
office more than 20 days before an election for county offices, he shall call for an
election of governor to fill the unexpired term, and the person so elected shall
qualify and assume his duties within 30 days after election.

States WhHosE ConstiTuTioNs Emproy THE WoRD “INABILITY”

1. Delaware—Delaware Code Annotaled

Constitution of 1897, article 3, section 20, provides for devolution of the office
of governor in three instances, among them, when the governor becomes unable to
discharge the dutics of his office after his term has begun, whereupon the office
goes to the licutenant governor; or when both the governor and lieutenant gov-
ernor are unable to serve so that the office devolves as follows; ulpon the sceretary
of state, the attorney general, the president pro tempore of the scnate, or the
speaker of the house, who are eligible at the time the office devolves upon them, and
who may serve only until the disability of the governor or licutenant governor is
removed, or a governor duly elected.

There is no direct statement that when the lieutenant governor takes the office
he retains it only so long as the governor is unable to discharge the duties thercof;
but it is directly stated of the other succeeding officers.

2. Florida—~Florida Statutes Annotaled

Constitution of 1885, article 4, section 19, provides that in case of the “* * * {j.
ability to discharge his official duties’ on the part of the governor, his office de-
volves upon the president of the senate or the speaker of the house. If, however,
there is a general election for members of the legislature during the vacancy, an
election for governor to fill the office shall also be conducted.

8. Indiana—Burns Indiana Statutes Annotated

Constitution (1935 Replacement Volume), article V, seetion 10, provides that
“in case of the * * * inability of the governor to discharge the duties of office,”
the office devolves upon the lieutenant governor. Where the licutenant governor,
in turn, is unable to serve, the legislature is to provide for someone to act as
governor until the disability is removed or a governor elected.

Burns, section 49-401, provides where a vacancy occurs in the office of governor
because neither the governor nor the liecutenant governor is able to serve, the
president of the senate shall act as governor until the vacancy is filled; and if
there is no president of the senate, the sceretary of state shall convene the senate
for the purpose of electing one.

The lieutenant governor is ordinarily the president of the senate, but when he
becomes governor, or is unable to attend as president of the senate, the senate
elects a president pro tempore (Constitution, art. 5, sec. 11).

4. Kentucky— Kentucky Revised Statules 1968

Constitution, section 84, provides that the lieutenant governor succeeds to the
office of governor whenever the latter * * * for any cause is unable to discharge
the duties of his office, and serves until the governor * * * is able to discharge
the duties of his office. C.

Constitution, section 85, provides that where the lieutenant governor is unable
to serve, the office shall go to the president pro tempore of the senate. In this
instance, whenever a vacancy occurs in the nffice of governor before the first 2
vears of his term have expired, a new election for governor shall take plece.
Kentucky Revised Statutes 121.010 states that the chief justice of the court of
appeals or, in his absence, one of the associate justices shall issue a proclamation
for a special election to fill the office of governor where a vacancy occurs and there
are more than 2 ({esrs of his terin yet remaining. Kentucky Revised Statutes
122.210 (4) provides that a special election shall likewise be ordered whenever a
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succossful candidate in the regular election contest is found not qualified and the
first 2 years of his term have not yet passed.

5. Lolugi?;ana—(?onstitution of the State of Louisiana, amended through November

Article V, section 6, provides that in case of a vacancy in the office of governor,
the order of succession 8, first, licutenant governor; sccond, president pro tempore
of the senate; and third, until the election of a president rm empore OPHIO senate,
the sceretary of state. Such vacancy may arise through the inability of the gov-
ernor to act by reason of his absence from the State or for other cause, and such
officer assuming the powers and duties of the office of governor shall serve ad
interim until the inability be removed.

8. Oklahoma—Oklahoma Statutes Annolated

Constitution, article 6, scction 16, provides that in case of the governor's * * #
inability to discharge the powers and duties of the office, the office shall devolve
upon the lieutenant governor.

Constitution, article 6, section 15, provides that the further order of succession
shall be the president of the senate or the speaker of the house of representatives
in that order, who shall serve until the vacancy is filled or the disability coases,

Annotation: In Fitzpatrick v. McAlister ((1926) 121 Okla. 83, 248 P, 569), it
was held that this sectlon has reference to temporary vacancies only,

7. Rhode Island—General Laws of Rhode Island 1938

Constitution, article VII, section 9, provides that in case of the inability of the
governor to serve, ete,, the licutenant governor shall fill the office, until a governor
is g'ualiﬁed or the office filled at the next election.

‘onstitution, article VII, section 10, provides that where both governor and
lieutenant governor are unable to serve, the person entitled to preside over the
senate for the time being shall fill the office of governor during such absence or
vacancy.

Constitution, article of amendment XI, section 4, provides that if the offices
of governor and lientenant governor are hoth vacant by reason of death or other-
wise, they shall be filled by the general assembly in grand committee, and the
acting governor shall call a special session for that purpose withm 20 days after
both offices become vacant, if a State session is not sooner to occur.

8. Virginia—Code of Virginia 1960

Constitution, scction 78, provides that in case the governor * * * 13 unable to
discharge the powers and duties of the office, the office shall devolve upon the
lieutenant governor, and the legislature shall provide for further devolution,

Code, scetion 24-150, provides that where there is a vacancy in both the office
of governor and of lieutenant governor, the president pro tempore shall act or,
if the senate 18 not in session, the person who was president pro tempore at the
close of the last session and, where there is no such person, hy the speaker of the
house of delegates or the sceretary of the Commonwealth, in that order.

Code 24-151 provides that such acting governor shall, within § days after a
vacancy in the offices of both governor and lieutenant governor, issue writs of
election for the unexpired terms, such election to be held within 60 days, and he
shall also convene the general assembly, if necessary, to count the vote.

8rates Whose ConstiturioNs UsB PurAses SucH As “OR OTHERWISE”

1. Maine—Reviscd Statules of Maine

Constitution of Maine, article V, part I, section 14: ‘‘Disability” here would
have to be included under the phrase “or otherwise” relating to vacancies in the
office of governor. The succession is to the Prcsidcul, of the senate and then the
speaker of the house of representatives. When, during a recess of the senate,
none of the above officers is available, the person acting as secretary of state shall
by proclamation convene the senate, that a president may be chosen,

2. Maryland—Flack’s Annotated Code of Maryland

Constitution, article II, section 6: “Disability’”’ here would have to be included
under the phrase “or other disqlualiﬁcntions," whereupon the general assembly,
if in session, shall elect some other qualified person governor.

Constitution, article 1I, section 7, provides that where the vacancy occurs
during the recess of the legislature, the president of the senate or the speaker of
the house of delegntes shall discharge the duties of the office of governor until
the legislature convenes and elects a new governor for any residue of the term.
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This seotion also states that the legislature may provide by law for succession to
the office of governor upon conviction under an impeachment or any vacancy
ot herein provided for; and, further, if such vacancy occurs without such pro-
visions having been made, the le%islature shall be convened by the secretary of
state for the ggerpose of ﬁliing such vacancy.

There has been no law passed governing the right of succession apart from the
constitutional provisions,

8. Massachuselts—Annotated Laws of Massachusells

Constitution, se~tion 72, does not mention disability but it could be included
under the phrase “‘or otherwise” which permits the lieutenant governor to assume
the chair of governor whenever that is vacant.

Constitution, section 185, provides that the subsequent succession shall be
secretary, attorney general, treasurer and receiver general, and auditor. .

4. Minnesola—Minnesota Statutes Annotated

Constitution, article V, section 6, provides that the lieutenant governor shall
be aﬁovernor during any vacanoy arising from “any cause whatever.” The senate
shall elect a president pro tempore at the close of each session, who shall be
lieutenant governor in case a vacaney should occur in office.

6. New Hampshire—Revised Laws of New Hampshire, 1942

Article 49 of the constitution provides that when the chair of governor is vacaut
for specified reasons ‘“‘or otherwise,” the president of the senate or the speaker of
the house succeeds to the office, as the case may be.

TENNFESSEE

Constitution, article 3, section 12, has no phrase under which a vacancy due to
disability could he provided for. U];lon a vacancy from one of the specified causes,
ll:owever, the office devolves upon the speaker of the senate or the speaker of the

ouse,

Code (1952 Supplement), section 187.2, creates the office of licutenant governor
with right of succession to the office of governor.

Code (1952 Supplement), section 187.3, states that the speaker of the senate
shall in all cases be the lieutenarit governor of Tennessee, .

Marearer M. Conway,
American Law Dimsion.
DEceEMBER 14, 1955, o
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