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SUPREME SOURT OF THE STATE OF NEW YORK
COUNTY QF SULLIVAN

P S ——— Y ittt Lt L bt --x

IN THE MATTER OF THE APPLICATION OF
CRAIG WINCHELL, 82-B-0809,

patitioner,

TOR A JUDGMENT UNDER ARTICLE 78 OF THE
CIVIL PRACTICE LAW AND RULES

~against-
ANDREA W. RVANS, CHATRMAN OF THE NEW

YORK STATE DIVISION OF PAROLE, STATE
DIVISION OF PAROLE and STATE BOARD OF

PAROLE.
Regpondenta.

APPEARANCES: pPavid Lenefsky, Esq.
One Columbus Place
New York, New York 10019
Attorney for Petitioner

DECISION And ORDER
Index #325~11

‘Attorney General of the State of New York

235 Main Street
Poughkeepsie, N.Y. 12601

By: J. Gardner Ryan, BAG, of counsel

Attozrney for Respondents

LaBuda, J.

This matter comes before the Court based on the within
Petitioner’s request for a judgment pursuant to CPLR Article 78.

Regpondents submit an Affirmation.

Petitioner submits a Reply Affirmation.

This Court held oral argument wherein raspondents conceded
that & ce novo hearing was required and consented to same,
Raspondents argued, however, that while the court has authority
to ordes a de nove hearing it does not have autherity to grant
parcle nc matter how grievous the instant parole hearing, or

other pricr hearings, may have been.



Petitioner previously filed an Article 78 regarding the same
issues @s herein pursuant to a prior parole denial. This Court
granted Petitioner’s prior Azticle 78 Petition for a new Parole
Board hearing by Decision and Oxder dated June 9, 2010. Prior te
granting of that last hearing the Petitioner hed appeared before
the Parcle Board nine times, and was consistently denled parocle.
After this Court granted a new parole hearing, the Petitioner
appeared bafore the Parcle Boarxd at Woodbourne Correctional
Fagility on September 7, 2010. The petitioner was agein denied
parole cn this most recent appearance, his tenth.?

Notice of Appeal was sent to the Division of Parole
Administrative Appeals Unlit by certified mail, rsturn receipt
requested, and acknowledged by the Rppeals Unit as received on

September 30, 2010,

An Administrative Appeal was timely perfected by the
Petitioner on October 5, 2010, on the grounds that the
determination of the Parole Board was arbitrary and capricious or
was otherwise unlawful and that the determination was excessive.

A Einal Datermination of the Administrative Appe@al had not
been received by Petitioner’s counsel within the statutory tima
period for the Board of Parole to make such a determination. see,

9 NYCRR R006.4(c).

Petitionar, now 46 yearg of age, is presently incarcerated
at Woodbourne Correctiopal Facility in Sullivan County. He has
been imprisoned for twenty-nine years pursuant to an 18 to life
santance following his conviction for murder in the second

degrae.?

! This was petitioner’s tenth appearance before the Parole
Board. Petitioner appeared before the Parocle Board for his
eighth time on August 10, 2010, but this hearing was postponed
because sne of the two Commissioners had sat at his 2009 hearing.
At his nilnth appearance on August 17, 2010, only two
Commissicners wers present and consensus was not achieved.

*On Rugust 8, 1981, the petitioner, then a 16 years old
youth, ssrangled his 16 year old girlfriend and hid her body
under a jarage where it remained for ten days until discovered by
police. Petitioner was sentenced to 18 teo Life on April 20, 1882
a convic:ion for murder in the second degres. '
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Th¢ petitioner herein alleges that the raapondshts failed to
comply with their obligations under Section 259-i of the
Executiva lLaw with respect to their determination of Petitioner’s

application for paxole.

Petitioner now seeks an order from this Court for immediate
ralease from custody, or in the alternative, an oxder for a de
novo paiole hearing to be held befors a panel censisting of
completely different Commissioners, none of which have ever sat
on any prior Parole Board involving the within petitioner.

Bpecifically, the Parole Board failed to comply with the
requirenents set forth under Executive Law $259-i by denying the
Petitiorer’s application for parole in a contrived manner, and
unjustiiiably denying the Patitionexr a fair hearing. The Board’'s
determiration nust not be the product of speculation or caprice,
and must consider, jnter alia, the inmate’s institutional record;
the Inméte’s release plany; any statement mace to the Board by
the victim’s representative; the sericusness of the offense, with
considezration of the sentence and the recommendation of the
sentencing court; and the inmate’s prior criminal record. Sea,

fExecutive Law $259-i.

Moreover, Executive Law §259-4(2) (a) regquires the parole
board, upon a denial of parcie, to imsue & written determination
of the factors and reasons for such danial “in dotail and in non-

aoncluscry tearms” (emphasis added) .

Thus, where the Parole Board “focuses, as here, almost
entirely on the natuxe of petitioner’s grime, there is a gtrong
indication that the denial of parole ia a ‘foregone conclusion’
end doed not comport with the statutory scheme.” Stacley v. New
Zoxk sStite Bd of Parole, 2011 NY Slip Op 21136 (Sup. Ct.,
cWa' zul:] (quﬂﬁnq L gty £ 1 ALK 2CALA LDAivApaon of =
aupra at 431-32).

A=

The Parole Board failed to follow ite obligation under
Executive Law $239-1i(2) (¢) (A). 1Its parols denlal scems, to this
Court, to have been predetarmined, bassd on their failure to
articulate any basis why the Parcle Board could net believe
“there is a reasonable probability that, Lf (petitioner] is
released, he will live and remain at liberty without vioclating
the law, and that his release is not incompatible with the
wslfare of society and will not so deprecate the seriocusness of
his crire as to undermine respect for law.” Executive Law $253-

1(2) (o) (0) .



The Paxole Board’s determination was couched only on the
vsenseless and violent nature” of the crime, and “confidential
materials” allagedly known only to the Board. BSee, transcript,
parole }earing, Septamber 7, 2010. This outburst by Commissioner
Fergusorn during the Soptember 7, 2010 parole hearing is without
support in the tranecript nor referénced anywhere else as
justification for the Board’s denial of parole. Accordingly,
this Cowrt submits that Commissionez Fexguson’s rash utterance
amounts meraely to a concluscry statement pased on his own
persona] disdain for the petiticner’s criminal act nearly three

decades ago.

Paiole may not be denied gsolely based on the offense itself.
Wallman v, Tyavis, 18 AD3d4 304, 307-08 (1** Dept., 2005).

N

8imilarly, in Alme - v York State Board of Paxola, 16
Mimc3d 1126A (Sup, Ct., W.¥, Cty., 2007), the rule was reaffizmed
that the main limitation of the Parole Board’'s discretion is that
“the Besrd cannot base its determination solely on the sexious

nature ¢f the crime.”

Re-sentencing is not the purview of the Parole Board. King

¥ _New jork State Divipion of Pargle, 190 AD2d 423 (1st Daept.,

1993). In the instant matter, the Parole Board has de facto
gsentenced the petitioner to 30 years to life by its persistent

denials of parcle.

It cannot be disputed that petitioner is well trusted by the
Department of Corrections. Aftay petitioner was transferred from
Eastern Annex to the Woodbourne Correctional Facility in Cctober
2007, he was approved for Outside Passes. Since then, the
petitiorer has worked outside doing sanitation-environmental work
for over three yeaxs. The petitioner’s family lives in close
proximity to the correctional institution in which petition is
housed. That the petitioner was given an Outside Pass to work in
the comuunity where his family regidee is highly unusual, given
the institutional fear that the inmate will be tampted to escape,
given the proximity of his family, Petitioner has had passes for
an exterded period of time® and has a devoted family,

Nonethel!ess, petitioner has overcome these temptations and has
compliec with the DOC zequirements for Outsice (work) Passes.

? Patitioner’s first Pass was approved on December 5, 2008.
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Duzing his nearly three decades of imprigonment, it is neot
dispute¢ by the State that the within petitioner has been a
“model prisoner,” and has achieved numerous educational
accomplishments, as well as ¢erning the respect and praise of
many officers within the correctional system. This includes &
two year college degree aldong with rumarous certificates of
achieverent and appreciation as well as letters of support.'

Mozeover, petitioner has been offered a full-time position
at a local construction company and a part time position in a
financiel service company, to which he would start immediately
upon release.® Accordingly, it cannot be denied that these above
mentioned factors, among many moré, demonstrate the petiticner’s
stzong villingness, ability, and determination to return as a
productive, law-abiding member of our society.

Diseetly on point is In the Mattar of Coaxun v. Ne
Stats BS , 14 Miga3d 661 (Sup. Ct., Bronx Cty
2008), which established that while parole is not to be granted
marely @8 a reward for pogitive conduct and rehabilitative
achieverants, these factors must he considered.

ot 4

In Coaxum, the petitloner had been incarcerated twenty-one
yaars f¢r murder in the second degree and robbery in the first
dagree. Her institutional record was exemplary. So toc were her
psycholcgical insights of har guilt and shame as well as her
remoxse for her criminal actions. The court took note of the
petiticrer’s devoted family, her ealderly mother, children and
grandend ldran. Yet, petitioner was denied parcle four times
after her minimum 15 year sentence had elapsed., The parole
bhoard’s decision cited the brutality of the murder including

‘ Petitioners accomplishments in prison include the
followirg: outside passes, full-time employment upon release,
part-tine employment upon release, three Certificates of
Achievenent and Certificate of Appreciation, eleven letters of
support including ome from a former Commissioner of Corrections,
Institutional Program dgcomplishments, academic achievements and
dagreas, vocational education, eighteen honors, certificates or
lettars regarding positive educational and training assignments,
nine institutional work assighments including team leader,
coordinétor or positions of responsibility in various prison
activities or programs, letters regarding interpersonal
rﬁlatioranips with prison staff and inmates and detailed release
plans.

*IIIIIIIII-III - IIlIIlllIi.I".|lllllllllllllliillllllll _
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tying tte hands and feet of an 80 year old victim, Petitioner
was 28 years old at the time. The Board concluded that her
erinina§ ast was sc brutal and heipous, that to release the
petitiorer at this time would deprecate the seriousness of her
crime ard undermine respect for the law. The court granted the
petitior, holding that, while parole is not to be ¢ranted merely
as a revard for positive conduct and rehabilitative achievements,
thase fictors must be considered. 1In grenting a de novo hearing,
the court found that the Board’s decision “accorded no weight and
no emphtsis whatsoever to any factor apart from the sseriousness

of the petitioner’s offense” (emphamin added).

In Blos v. Now York State Division of Parole, 15 Misa3d

1107A (sup. Ct., Kings Cty., 2007), the Petitioner pled guilty to
two courts of murder in the sacond degree and was sentenced to
two tems of 18 years to life, to run concurrently. After parole
was twice denied, petitioner filed an administrative appeal which
affirmec. the Board’'s decision. The petitioner then filed an
Article 78 proceeding in court. With respect to the Article 78
claim, the court noted that “almost” all of the statutory factors
the Parcle Board must consider weighed in petitioner’s favor.

Corsequently, the Rios court expected a “rational
explanation” why parole was denied. However, “[i)nstead, the
Parole Foard focused almost exclusively on the serious nature of
petitiorer’s crime” as its reasson to deny parole.

The Riog, court cited
Parole, 150 AD2d 423 (1™ pept., 1993) in stating: "It i=
unquestionably the duty of the Parole Board te give fair
considezation to each of the applicable statutory factors as to
every person whe comes before it, and where the record
convincingly demonstrates that the Parole Board did in fact fail
to consider the proper standards, the courts must intarvens.”

The Parcle Board’'s decision in the instant matter is



As reflected in the tLlnscript of Petitionex’s September 7,
2010 Parale Board hearing, |the Cemmissioners conducting the
on the Petltioner’s commission of a

hearing focused exclusivel
violent and serious crime.| Sadly, Commissioner Ferguaon was

unable to fully assume his|professional duty in acting as &
Commissioner of the Parole|Board, as he was verbally_agi}atod by
this Court’s granting of Pstitioner’s Article 78 motion.

Boyond Commissioner rquuson’u open contempt for this
Court’s decision in granting the Article 78 order itself, which
the Comrissioner stated as|“erroneous,” there is an even greatar
factual bias in the method|which Petitionez’s application for

paxole was denied,
Based on the record blforn this Court, we conclude that the

Parole Eoaxd in this matter consciously refused to comply with
the law 'in granting this Petitioner a preoper heazing under the
law. From the outset, the Commissioners at the September 7, 2010
hearing, acted in a hestile manner towards the Petitioner, and
this Court’s own decision with respect to Petitionex’s claim.

Sea, tzensoript, parole hearing, September 7, 2010.

Further, this Court’s Azticle 78 Decision and Order granting
a de noto hearing was de facte disobeyed by those Commissioners
in the feptembez 7, 2010 Parple Board hearing when they actively
avoided gathering the necessary information to make a propsr
determiraticn as to whether there presently exists a reasonable
probability that the Petitioner will be a law abiding citizen
upon release. Moreover, the Board did nct preduce any evidencs
that the petitioner would not be a law abiding citizen upon

release.

Whet ocourred on September 7, 2010 was an attack on this
Court”’s record, and willful disobediénce to the law. Through its
own gencuet, a8 reflected in the transoript, it is obvious that
before the petitioner even appeared, the members of this Parole
Board hed no intention of entertaining even the slightest thought
of his parcle. (Bee footnote 6 below).

¢ Commissioner Ferguson stated at the September 7, 2010
hearing that he “don’t know whether or not (this Court] was fully
informec &8 to the facts ... nonetheless we cannot ignore a judge
ordering of an Article 78 regardless of whather or not thae basis
for it {s ertonecus.” (Page 5 lines 12-18). At anether time,
Commissioner Ferguson accused this Court of being “unaware” of
“confidential materials” that allegedly show “a fair amount of
opposition to [the Petitioner’s) release.” (Page 18 lines 14-19).
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Wh:.le the Executive lLaw lists guidelines to consider in
granting parole,’ the Parole Board haa broead discretion in
decidin¢ what weight should be given to each of the factoxzs
1isted. But, the reasons for denying parole must “be given in
detail and not in conglusory texms” Bxecutive Law § 259-i(2) (a)
and denjal may not focus exclusively on tha seriousness of the

crime, Sea, , 41 apad 17
(1" Dep's, 2007); Makiex of Walkex v, Weavis, 252 AD2d 360, 362

(M' Div., b mto} 1993’.

The Boaxd’s discretion is not, however, unlimited. There
ara two prohibitiong on'the Board’s discretien. Fixst, the Board
cannot kmse its determination solaly on the perious nature of the

crime. Guzman v. Depaison, 32 AD3A4 7988 (1™ Dept, 2006); Almonor
Zo Naw York State Board of Paxcle, supxa. Second, the Board

cannot teny parole merely repeating the statutory criteria. The
reasons for denying parole mmst "be given in detail and not in
conclugcry terms.” RExegutive Law 8 259~4(2) (a) .

However, in the instant matter, the Parole Board failed to
consider any of the Petitioner’s extensive raehabilitative
progress, inatead passing their own, unilateral judgments on the
Petitiorer’s current character, based on his acticns as a
sixteen-year-old boy.

The mere mention that petitioner did participate in
rehabilitative progress, is itself insufficient to satisfy the
strict requirements of Executive Law $259-1. Our courts have so
held thet “[tlhe passing mention in the Parole Board’s decision
of petitioner’s rehabilitative achievements cannot serve to
demonstrate that the Parule Board weighed or fairly c¢onsidered
tha statutory factore where, as here, it sppears that such
achievemants were mentioned only to dismise them in light of the
sariousness of petitioner’s crime.” NMatter of Fhillips v,
Denpimen, NYLJ, Oct, 12, 2006, at 23, col 1; guoting Matter of
King, 190 AD2d at 434,

’ Guidelinas are listed in the Executive Law that the Parols
Board mmet censider, 1.e., the petitioner’s institutional record
including program goals and accomplishments, academic
achievem:nts, vocational education, training or work asgignments,
therapy ind interpersonal relationships with staff and inmates,
and his »ost release plans.



Based on the Parole Board’s previous dealings with the
petitiorer, one is laft with the 1mprassion that the State’s
positior is that because of this man’s past crimes, there would,
in esserce, never be a time that he would be suitable for
releage, even though the lerigthy confinement and punishment are .
not in 2ccord with cases of similar sericusness,

Pursuant to Article 78, Section 7803, respondents have again -
failed to perform the duties required of them by law as to
Petitiorer Cralg Winchell. They have made their determinations
in vioclstion of lawful procedure, and their detexmination has
beén ar¥itrary and capricious. This Boaxd has abused their
digcretion. Consequently, the Petitioner has been daprived of
his entitlemant, under the Constitution of this State, and the
United States, to due precess of law in the instant parole

hearing.

Rirq v New York State Division of Parole, supra is a case
eerily similar to the instant mattezr.. In Eing, the inmate was
imprisored at the age of twenty two for the crime of muzder. The
instant matter invelves the impriscnment of a sixteen year old
for the crime of murder. In Eing the victim was a police
officer, while herein the victim was tha defandant’s girlfriend.
In King the inmate had an exemplary institutional record,
including the receipt of a four-year collage degree while
inecarcerated. The defendant herein was likewise ezemplary and
garnered a two-year college degree while incazcerated.

The within matter inveolves an inmate who has been denied
parcle ten times and this Article 78 proceading is the second
time he has appealed his parole denial. In King, the inmate was
twii‘fdeni.d parole but only sought, and was granted, Article 78
ralief dnce.

In ginn the Supreme Courxt, New Yerk County, overturnad the
Parcle Board’'s deanizl, and ordered zelease to parole aupervision.
On appeal, the Appellate Division revarald tha ruluase to parole
and ordered a de nove hearing, EKi ! ' - - :
Parole, 190 ADR2d 423 (lot Dept., 1993] and the Court of Appaala
affirmed 88 NY24 1277 (1994).




In Bing, the Appellate Division, First Department, in
finding the Parole Board’s determination fundamentally flawed,
stated: *"while tha courts remain reluctant to second-gusss the
decisiors of the Board, it is unguastionably the duty of the
Board t¢ give fair consideration to each of the applicable
statutory factors -as to every person who comes before it, and
whare tkte record convincingly demonstrates that the Board did in
fact fail to consider the proper standards, ths court must

intervere” (emphagis added),

The Appellate Division in King continued by stating: “The
role of tha Parclie Board is not to resentence petitioner,
according to the perscnal opiniena of its members as te the
appropriate penalty for murder, but to determine whether, as of
this moent, given sll of the relevant statutory factors, he
should ke released. Tn that regard, the statute expressly
mandates that the prisoner’s educational and other achievements
affirmatively be taken into consideration in determining whethex
he meets the general criteria relevant to parole ralease under

section 259-i(2) (¢)” (emphasis added) .

lastly, but by no means least, the Appellate Division in
King stated: “...we find that the decision ¢f the Board was
fatally tainted by its abdication of its responsibility to fairly
congider all relsvant factors and that, as a result, its
determination to deny petitionez’s applicaticn for parole releasa
must be set aside. While we figd it difficult to believe that
patitisrar would ba denied parocla after a hearing at which the
statutory fasitors are faizly and properly applied, the Parole
Beard sbiould have the opportunity to make that detexmination
uging ths appropriate atandard” (ompbasiz added).

While this Court agreées with the Appellate Division in Kiog
that the firgt parole appeal should be remanded to the Parole
Board for 2 de nove hearing, the instant mattar; howaver, :
involves returning the matter to the parole board for & second de
novo hedring following the Board’s abdication of its
responaibilities for a second timas,

This Couzt believes that 1f this matter i8 again returned
upon an ‘Article 78 proceeding, involving the same circumstances,
a different remedy may be warranted.
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Baaad upon tha above, it is

ORDERED, that the Petition is granted te the extent that the
Pazrole Board shall afford the petitionar hezein a de nove Parole
hearing within sisty (60) days and a decision thezeon not more
than thiety (30) days theéreaftsz, and it is further,

ORDERED, that the de nove hearing herein shall consist of
Parola Roard members whe have not previously sat on any prior
parcle hearing involving the above captioned inmate, and 1t is
fugther

ORCERED, that failuze to comply with the time restraints as
ordered will involve other remedies by this Court.

This shall constitute the Dacisiopses this Court.

Dated: July 19, 2011
Monticello, N.Y.
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