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SUPREME ~OURT O~ THE STAT~ OF NEW YOIU< 
COUNTY or SOLLIVAN 
----~------~-----------·-----------·--X 
IN THE M~ttSR or TH! APPLICAT~ON OF 
CRAI G W!;~CKtt.ti, 92-a-oS09, 

Petitioner, 

!'OR A JUDGMENT UNO~~ AATICI.5 79 or THE 
C!VIL PR~CTICS LAW AND ~ULES 

-against-

ANDREA VO. &VANS , CHAIRMAN O~ '!HE N£W 
YORK $~~Te O!VISION OF P~ROL£ 1 STATE 
OIVIS!ON OF PAROL~ and STATE BOA.RO OF 
PMOLE. 

Respondent a. 
------------~-·-·--------·------------x APPEARMCES: Oavid Lanetaky, Esq. 

One Col u.robus Plaee 
New York, New York 10019 
Attorney for Pe~itipner 

o~CISION and ORDER 
lndex 1325-11 

-Attorney General of the State of New York 
23S Main Street 

La8uda, J. 

Poughk•Apsie, N.Y. 12601 
By: J. Gardner Ryan, AAG, of CO\lnsel 
Atto&ney t or Respondents 

Th!8 - rnatt•~ comes be!or~ the Court ba$ed on the within 
Pet1tionftr's request for a jud9l1lent pur$UAnt to Cl?l.R Article 79. 

Reeipondenta submit an .A.f'firrnation . 

Petitioner •u.bmits a Reply Affi.rmation. 

This Court h•ld oral arqument wherein raspondents coneeded 
that a Ce novo hearin9 w~e requ1red and eon~ented to same. 
~espondent~ argued, however, that while the oourt has authority 
to orde~ a ~e novo hearing it does not have authority to 9rant 
parole no .matter how 9ri9vous th• instant parole hearing, or 
othe~ ptior hearings, may have been. 
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Petitioner previously filed an Article 76 regarding the sa.roe 
1esuos ~s hat"ein pursuant to a prior parole denial. This Court 
9z:ant$d Petitioner's prior Article 79 Petition for a. new Parole 
Board bearing by Dec!~ion and O~der dated JunQ 9, 20~0 . Prior to 
9rantinQ of that last hearing the Petitioner hao appe~red before 
the Parcle Soard nine timeo, and was con~ietently deniQd pa.role'. 
After this Court g~anted a new parole ~earing, the Petitioner 
appeared before the Parole Boa•d at Woodbourne Correctional 
raoil1t~ on September 7, 2010. The petitioner was aq~in denied 
parole en this ·triost recent appearance, his tenth . 1 

Nottce of Appeal was sent to the Division of Parole 
Aclll\.lni$trative Appeals Onit by ce~tifi~d mail, retur~ reoeipt 
re~ested, and acknowledged by the Appeals Unit a$ recei~ed on 
September 30, 2010. 

AD ~dministrati~e App~~l was timely perfected hy the 
Petit~oner on octobe• 5, 20~0, Ofi the grounds that the 
determination of tht Parole Board wae arbitrary .snd capricious or 
was otherwi$e unlawful and that the determination was excessive. 

A final oaterminstion of the Administrative Appeal had not 
been received by ~etitioner'• counsel within the atatut9ry ti.Jlle 
period for the Board ot Parole· to make such a datarmin&tion. ~e•, 
9 NYC!:RR 8006.4{0). 

Petitionar, now 46 years of a9er is presently incarcei:ated 
at Woodb~arna correctional Facility in Sullivan County. He has 
been imprisoned for tweney-.nine yeers p~rsuant to an 18 to life 
sentance following his conviction tor m~rder in the second 
de9~ea .a. 

1 Thia was petitioner's tenth appgarance bafo.re the Parole 
Board. Petitioner appeared before the Parole Board for hie 
ei9hth time on AuqUHt· 10, 2010, but this nearing was postpo~ad 
beca~se 'ne of the two Commissioner$ had sa~ at his 2009 hearing. 
At his nLnth appearance on Au~~t l7, 2010, only two 
Cominissi~ner8 wer• ~~esent and consen•us was not achieved. 

~or August B, 198l, the petitioner, then a 16 years old 
youth, s~rangled hi~ 16 year old Qitlfriend and hid her body 
undor a 1arage where it remained t or ten days until discovered by 
police. Petitioner was sentenced to 18 to life on April 20, 19B~ 
a convic : ion for murder in the second de9~~e. 
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ThG petitioner berein alleges that tho respondents failed to 
comply ~ith their obliqations under saction 259-i ot th~ 
Executha Law with respect to their ·determination of 'eetit.ion•:e' s 

.•PPl~eation tor parola. 

Petitioner now seeks an order !~om this Court for immediate 
releage from cuato~y, or in the alternative, an order fo~ • de 
rtovo psiole hearing to be hela before a panel con5isting of 
completely ditterent Cor.uniesioners, none of which have ever ~at 
oo any t ·rior Pa.role Board i rwol vin9 thri within peti tione.r. 

SpGcifioally, the Parole .Bo~rd tailed to comply with the 
requi~p;ents set forth undar Executive Law S2S9~i by denying tne 
Petitiorer's applica tion for paro:e in a contrived manner, and 
-unju~tH iably denying the l?etitione.r: ,. fair hearing. The Board's 
determiration nust not be the pxoduct of speculation or caprice, 
and mus~ conside.r, inter a.Zia, tile J.nmata's instit\Utional r eoord; 
the inmete'~ release plans; any statement made to the Board by 
the victim's representativ•; tha aerio~sne~s o~ the offense, with 
eon8ideiation of the sentence and the reoommendation of th~ 
sentenc.tn9 court: and t)'l.e inmate's prior criminal record.· Sett, 
~u1 .. ?A.tr f2S9-.t.. · 

Moreover, Executive Law S259-~ ( 2 ) (• ) requires the parole 
boa~d, ~pon a denial of paroie, to iesu• a written d•terrnination 
of th.i 1aotors and :e•son• to& •uch denial "in 4-t:a.i.l Md .in non
~aluscq ~w (e.mphasJ.a added) . 

Thea, where the Parolll!I BOatd "foouses, as hare, almost 
entirel} on the nature of petitioner's orime, there ie a •t~ong 
indieittion that the den~al of parole ia a 'foregone conclusion' 
and doe~ not comport with the statuto~y scheme." StanJ.gy y . !sw 
%9" Ste:te ad 0£ Pa.ro.lJh 2011 NY S1:lp Op 21136 (Stzp. (:t,, orange 
ct;r., 2Cl11) (quoUng Q&lt1 v N9W roq, Sta3;§ PiThsi.AA of Paro.li\, 
•upra at 431~32). 

Th~ Pa~ol~ Boaxd failGd to follow its obl~qat1on under 
Executi~e . Law §259-i(2J (e) (A). Its petole denial seems, to this 
Court, to have been predeterniine~, based on their failure to 
a~ticulat• ~ b4sis why the Parole 9oa~d could not believe 
~'there is l!l reasonable probability that, if (petitioner] i• 
released, he will live end rQ.m.!in at liberty without violating 
the law, and that his release 11 n~t incompatible w1th the 
welfare of society and will not so deprecate the sariousneas of 
hi$ crf¥'a as to undermine respect for law." bacutiv.ia Law f259-
i. (2) (c) CA) • . 
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ThE ~d~ole Board's determination was couched only on the 
"senselc:ss and vJ.olent nature" of the crime , and ~confidential 
materials" allegedly known only to the Board: See, t:ran•oript, 
parole } .,ear.111Sf, Sccpteimbe: 7, 2010, This outburst, by Conttniss1oner 
Fe.rgusor, du.ring the Sopte:mb@r 7, 2010 parole hearinq is w1 thou1. 
s"pport lo th$ transcript nor reterenced anywhere else as 
juetifi,:a.tion fo;r: thm Board's denial of parole. Accordin9ly, 
thJ.e Cot1rt oubtaits that Commissioner Ferguson's .x;-ash utteranae 
amounto · :ru~rcaly to a conolusor:Y s't4tcment based on his own 
personal disdain for the petitioner's C%i~inal aet nearly three 
d~cactu ago. 

P.a1ole may not ~· deni~d golely based on the offense itself. 
H&.1,m•oJr. T•aTi~, lB A03d 304 , 307~oa (l"' Dept. , 2005). 

, Similarly, in Jlpono; t· Nilf !or)\ Stg.t(! Boud 0£ Parol.a, 115 
Mi.sc;ld j 126A (Sup. ct., ~ . Y. Cty . 1 2001), the ~ule was reaffirmed 
that th~ · main limitati·on of ~h~ Parole Board' 9 discretion is that 
"the Boa.rd eanriot base its determination eolely on the liJQ.r:ious 
nature ( .f the- crirne . " 

~e~.sentencin~ is not the pu£"Yiew of the Parole Board. &.ng 
v New Yc•rk Stat!!\ pirl,9hop sf Parole, 190 M>2d. 4.23 (1st Dopt., 
1993) . ?n the instant mattel;', the Parole Board has de faoto 
sentencE-c:i the petitioner to 30 year& to life by its peri;dstent 
denials ot parole. 

It cannot be disputed that petitioner is well trusted ~y the 
Departmc·nt of Corrections. After petitioner was transfe.rred fi:oxo 
East@rn Annex to the Wood.bourne Correctional factlity ln October 
2007 ~ hE wa~ app~oved for Outside Pae'ses .' Since then, the 
petitio~er has worked outsi~e doing sanitation-environmental work 
for oveJ throe yea~s. The peti tioner's family lives ~n close 
proximity to the correctional institution in which petition is 
housed. That the petitioner was given an Outside Pass to work in 
th& co~unit¥ whero his family re~ida~ i s hi9hly unusual, given 
the in3titutional fear that the inmate will be t~pted to escape, 
given tte pro~intlty of his family. eeti tioner has had passes tor 
an QXter.ded period of time3 and has a devoted faJnily. 
Nonethel ess , petitioner ha~ overcome these temptations and has 
compliec with the DOC requi~ements fo~ Outside (work) Passe~. 

3 P~titione~' • first Pae~ wa~ approvQa on Decembe~ 9, 2009. 
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Duting hi~ nea r ly thxe• decades of imp~isonmant, it is not 
disputed oy tha State that the within petitioner na5 been a 
''model. s;.risoner," arid has achieved nurnexous educational 
accornpli$htnent9, as well ae earning the reapect and praise of 
many of1iaera within the correctional systam. This Lnoludes & 
two yeai college degree along ~ith numerous certificatea of 
ach!evenent and appreoi5tion as well ae lettars of ~upport. 1 

Moieover , patitioner ha$ been offQred a rull•time position 
at ~ local const ruction company anct a part time position in a 
financiel servioe compnny, to which he would start iJ\t'nediately 
upon rel eaae . s Accordingly, it cannot be denied t.hat th~se above 
mentioned fActo~, among milny mora, demonstrate the petitioner's 
stron9 ~illinqness, ability, and ~atermination to retuxn as a 
product! v•, bw ... '-lbidinq member of ou.r sociaty. 

Oitectly on point is ;p thaM!!\t,ta; 0£ Q~ Y· li~• roi;Jt 
St:.tlt:e 1%.ard of Parc)le, 14 Miso3d 661 (Sup . ct., 'Brol!lX Cty., 
2006), •·hich established that While perolc i~ not to ba g.ranted 
merely as a reward !or positive conduct and ~Qh~ilitativG 
achievef\ants, these factors must be con•idered. 

In Coru!\U!B, the petitione~ had been incarcer~ted twenty-one 
year.s !c: 4 murder in the second deg.tee and robbery in the lfirst 
degree. Her inetitution~l record was exempla~y. So too we~e her 
psycholc·9ical insi9hts of har quilt and shame as well as her 
:tQlt\orse for her criminal actions. The court took. note of ehe · 
petitiorer' s devoted family, her e lderly mother, children and 
grandcil~ldren. Yet, petitioner wa~ denied parole tour times 
after hGr m~nimum. 15 year sentence had elap3ed. The parole 
board's deciBion c~ted the brutali~y of the mu•der i ncluding 

' P~titioners acc;ornplis,hments in prison fnclude the 
followirq; outside passes, tuJ.l-time employment upon release , 
part- tirte employment upon release, three Certificatos of 
Aohi even,ont and cartif~.cat& of Aoprseiation, eleven letters of 
~upport inolud~n9 one from a fodner Commiasioner of Correction&, 
!netitutional Program aocompli$hments, academic achievement~ end 
doqreas, vocational education, eighteen honors, cert1tic~te5 or 
latter4 raqardLng positive educational ano training assignments, 
nine i.n!ititutional work a~signrnenta incl!lding team leader, 
coo~dinator or positions of responsibility in variou~ prison 
activities or pro9rame, letters regerding interpersooal 
relatior &J'llps wi.th priBon :st..~f a.nd .inmates and detailed release 
Plal'l.f. 
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tying t~.e hands and fea t of an SO ye~r oll1 vi ctim. Petitioner 
was 28 rears old at the time . The Boa~c.l conoluded that her 
criminaj act ~as ao brut al and heinous, that to release the 
petitiox er at this time would deprecate the seriousness o! her 
crime ar.d undermine. respect for t.'le law. The eourt 9ranted the 
petitior., holdinq that, wl\ile parole is not to be q.t'anted merely 
a3 a re''atd for positive conduct and rehabilitative achievements, 
these fcctors must be con3idered. In granting a de novo hearing, 
the couzt found that the Board'$ decision ~accorded no weight and 
no empb~sis whatsoever to any factor apart from the seriousness 
of the ~ eLitioner' ~ offense" (om.Plui_,io ad&acl) • 

In &os v • .J!sw tc;k St.Ate Diyi~~onro.f P,roJ.e, 15 Ni•a3d 
ll07A Wap. c·t. I !tinge Ct:y., 2007) I t.he Petit.loner pled guilty to 
two courts ot ~urdor in the second deqree and was ~entenced to 
two te.r:TI~ of 19 yaars t o lif~, to run concurrently. ~fter parole 
was t wice denied, petitioner filed an adlnini~trati~e appeal which 
aftirme<:. the Board's deci!ion. The oet1t1oner then filed an 
Artic le 78 proceeding in court. With respect to th~ Article 78 
clail!l, the court noted that "almost"' all of the statutory factors 
the Paxcle Board must consider wsighed in petitione~'' favor. 

Cor sequently, the ~ court expected a ''rational 
explanation~ why p~role was denied. Howeve~, "fiJnstead, the 
Parole Eoard focueed almost exclu~ively on the serious nature ot 
petitiorer's crimGN as i ts reason to deny parole. 

The M9A. court cited ltinq v liq Yodt St.a.ts D.i.•4,QJ,on of 
Par<?k•, 190 AD2d 423 (1~ J>ept., 1993) in stating: ~rt is 
unquestionably the duty o! the Parole Soard to ~i~e fair 
consideiation to each of the applioablo statuto~y factors as to 
every pGrson who comes before it, 4nd ~he=e the record 
convincingly demonatrates thAt the Parole Board did i n fact fail 
to consider the proper otcndard•, the courts must intervene.# 

The Parolo Board's decision in the instant rnatt&r is 
inconaif~ent with Coaxym, &i.Q!, Almouo~ !111d ~, as the Bo•r<i 
has con1ist ently ignored the legal guidelines through a plethora 
of P••ole d•nials. 



A~ rsflecte~ in the t ansoript of Petitioner's Septeinbe~ 7,· 
2010 Par~le eoard. hoaring, the comm.tss·ioners conductin9 the 
hea~ing foous~d excluaivel o~ the retltioner's comtl\ission of a 
~iolent · and se~ious crime. Sadly, commissioner· Ferqueon was 
unable to fully assume hi$ prof eos i onal duty in acting as a 
Com:raissioner of the Parole Boacd, as he was verbally. agitated by 
this Court'$ 9ranting of P titioner's Article 78 rootion. 6 

~eyond commis$iOner r1rquson' s open contempt for this 
court's decision in ;ranti g the Arti cle 78 or~er iteelf, which 
the Comn:issioner stated as ~erroneous ,~ there is an even g:eater 
factual bias in the met.hod which Petitioner's applie~~ion fox 
parole ~as denie~. 

Sa$ed on the record b fort this Court , we conclude that the 
Parole Eoard in this rm~ter consa1ously refuse~ ·to comply with 
the law in 9ranti ng this Petitioaer a proper nearing under th& 
law . F.tom the outset, the Commissioners at th~ Septel'Mer 7, 2010 
h~ariny, acted in a ho!tile manner. towards the Petitioner, ond 
this Co~rtrs o~n decision with respect to Petitioner'~ claim. 
See, t.rcnsoript, p;irole hea:ing, Sept.Qlllber 7 , 2010 . 

Fulther, this court' s Article 78 Decision and. Order ~ranting 
a Qe no~~ hearin9 wae de f acto disobayed by those COJ!\JUissioners 
in the eepternl:;ler 7, 2010 Parole Board ha~~ing whan they •ctiv~ly 
avoided qAtherinq thQ necessary in~or~ation to make a prop•r 
dete:t'Tlliration as to whether there presently exists a ~eaS01lil~le 
probability that the Petitioner will be a la~ abidin9 citizen 
upo~ release. Moreover, the aoard did not p~oducQ any evidence 
that the pe~itionar would not be a l aw abidin~ eitizen upon 
relea.!e . 

Wh!t occurred on aapt.flrnher 7, 2010 was an attack o~ thiis 
Cou~t' s , record, and willful disobedienc• to the law. Through its 
own concuot, a~ ~eflected in the transcript, it is obvious that 
b~for• the petitioner even appeared, the members ot tpi~ P8role 
Board htd no int•ntion of entertaining ev.en the sli9ht~•t thought 
of his ~arole. CS•• footnote o b~low}. 

'C:mnnissioner rergQson stated at the SeptelOber 7, 2010 
haarinq tha't; he "don't know wh•ther or not (thia Court] was t't.tlly 
l~formec a• to the facte ... non~theleaa we cannot ignore a judge 
order:l.n~ of an Article 78 re9u:dleu of wh&the:r: or not tha buis 
for it ~s erroneous." (Pa9e ~line• 12-18). At Another t~ms, 
CommissJop•~ Ferguson accused tfiis Court of beinq ~unaware" of 
"confidEntial materials" that allegedly show "a tair amount of 
opposition to [the PeHtionQt' s) relea•e. H (l?age l8 line~ 14-1'9) . 
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M'l;.l• the Executive La.v liats guidelines to consider 1n 
grantin~r parole,' the Pa::role Board has broad d.i sc r ct1on in 
decidin~r· what waiqbt ahould be given to e4eh ot the facto=e 
li8ted. But, the .r•&sons for denyin9 pa.role must "be g,iven in 
detail cllld not in Qoncl1,1aory te~" ttxaautift %.aw t 259-i (2) (a) 
and dental may rtot focus excludvtly on the ae~iousness of the 
crime. SGG, tn r e WJ.11lg p,, , Phi.11tpe y . ~Mon , 41 AI>3d 17 
(1_. Depl~, 2007); ~Ss~o~ !aJ.Jul~v. ~ra•i.e , ~52 Ab2cl 3,0, 352 
(App. D~.Y • .,. 1.-. J:>ept.-, 1999) . 

Th~: Boarc:l' l!IJ discr~tion i~ not, howev•r, unliinited. There 
ara two prohi.b.i.tion.e on ' the Board'.• di2'eretion. F.i.&$1;, the Board 
caMot l:·a•• it~ dete:t111ination solely on the ger·.ious nature of the 
cr:l.me . ®1.zmp T . Denlli sgp, , 32 ,AD3d '798 (l" J)~~, 2006); Allpono,;. 
x1 §:9.!! l 'o:iik Statci! Bqa;.<t of Paz:ols;a , ~·. S•con.i:i., tha Boa.rd 
cannot ceny parole merely repeatin9 the statut~ry criteria. The 
raaeons tor denying pa~ole ums~ ~be 9iven in detail and not in 
conclust~Y tQJ;"ros." ~OU1:j.41fe :...wt 269•i(2)(a). 

Ro~ev&r, in the instant matter, the· Parole !oard f~ilad to 
oon~idax any of the fet~tiona~'~ •~ten•ive rQhabilitative 
proqress, in~tead passinQ their own, unilateral judgments on the 
P•titior.sr'e current character, baaed on hi• action• as a 
•i~te•p-year-old boy. 

The mere m&ntion th~t petitioner did participate in 
rehabilitative progress, is itself in1uffioiant to sati$fy the 
~trict tequiremente ot txecut1ve Law S2S9- i. Our court~ have so 
held thet ~rtlhe passing mention in the Parole Soard'e decis~on 
of petitioner's r&habilitative achievements cannot 8erve to 
demon~t%&t• that the Parole B°'l~d weighed or ~airly considered 
t hA atafuto~y factoxs ~ha~e, as here, it •PP••~s that such 
aohi•~•~•nts werg mentioned only to dismi11 th~m in li9ht of the 
"e.riouanus of pati tione.r' s crime. /1 ~- sf' Rh,;!,l.l.i.pn v . 
PAAnin.mJ, NYLJ, bt;,t , 12, 2006, at ~3, ool 1: quoting' Mo,ttu of 
~, 190 AI>2d at 4·34, 

1 Gtlidelin•• are listed in the Executive Law that the Parol• 
Board ma 1~ eonsid~r, i.~., the petitioner'• institutional record 
inol~d1n; program goals and accornpl~$hment1, acadexnic 
ach1evemmt$, vocational education, training or work assignmeota 
therapy ind interparsonal relationships with st8!t an~ irunate$, 
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BaEed on the Porolo Board's previous dealings with the 
petitiorer, one is lftft with the impression that the State's 
po~it.ior is that bee4u~e of this man's past oxime&, there would, 
in esaeice, never be a time that he would be sui table for 
roleao•, even though tne lengthy confinement and punishment are . 
not in .scoord with cases of airnilar st:1riou~nesa ·, 

Putsuant to Article 78, Seet~on 7803, J;eapondenh have again 
failQd to perform the duties required of them by law aa to 
Patitior.e~ Craig Winchell. They h~ve made their dotGrrni nations 
in violation of lawful procedure, and thei% determination has 
been ar~itrary and caprieiou3, Thie 9oa~d has &bused their 
di$cret~on. Conaequently, the Pet i tioner has ~een d~prived of 
hio entjtle.ment, under the Con~tituLioP of this State, and the 
United Statgs , to due p~oceos of law ln tha instant parole 
hcaarin.g. 

~g v Hew York Sta,~ D.irtd.on o.f P~, sup~a is a case 
eori1y ~imilar to the instant matter . . ?n ·~, ths inmate wa1 
i mprisot.ed at the age ot twenty two for the crime ot murder. The 
instant ·matter involves the . imprisonment of a ~ixteen year old 
for the crime of murder . In ~ the victim w&s a polioe , 
officer/ while here.in the victim was the defendant ' s girlfri end. 
In !ting the inmate had an exempl ary institutional record, 
includitl~ the receipt ot a ' !our-year collage deqree while 
incarcetated. The defendant herein was likewise exemplary and 
qarnered a two-year ooJleqe degree ~bile inca~eerated. 

The with3n matt~r invol ves an in.mate who has been denied 
pa.role ten times and this Article 79 proceeding is the second 
ti~a he ,h8S appealed his parole deni&l. tn ~' the inmate WAI 
twie' denied parole but only ~ought, and ~as granted, .Artic~e 7e 
reli ef dnc9, · 

In ~~ the S~pr~e Co~rt, New York County, oveiturn•d the 
Parole ! oard's dani~l, and ordered ~•~••$e to parole supervision. 
On ap,9ea.l , t.ha Appellate Di vision revere•d the release to pa.role 
and orafted a de novo hearin9, gi.nq Tlfgw Xork State O!vioiop pf 
~§.X'Ol~, 190 AD2d 423 (lat Dept., 1993) and the Court ot Appeals 
affirmed 8! NY2d 1217 (1994). 
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rn ·~, the Appellat• Di~ision , Fi~st Department, in 
finding the Parola Board's determination fundruneotally flawed, 
stated : "'while thG courts remain reluctant to seeond--gueeJs '\.he 
decisio!!s of the Boardt it is unqU&tit ionably the duty of the 
Board tc gfva f a ir oonsideration to each or the appligablo 
statuto1y f actors · as to every person who comes·before it, and 
whsre tt.e record convincinqly demonatr atae th~t th$ Board did in 
faot fail to consider the proper standards, tha court mu9t 
int~rvete" (a:aph4.SiA ad4.ed) • 

~he AppellatQ Divis~on in~ continued by stQting: ~The 
tole of the Pa role Board is not to resentence petitioner, 
accordi~g to tne personal opinions of its members as to the 
appropr£ate pe~alty for mu~der, but to determine whether, as of 
thio m~.ent, qiven all of the re:evant statutory factors, he 
s hould ~A r&!aased. In that r eqard, the $ta~ute expressl y 
ma~datas that the prisoner's educational and otner achieve.men~s 
affirmat i vely be t8ken int'o consideration in t1etermini ng whetl1er 
he meet$ the general cri t eria r~levant to parole ~elease under 
saetion 2S9-i(2) (o)" (empb.A.sis Qi:!dod). 

Lastly, but by no means least, t he Appellate Division i n 
~ st~ted: ~ ... we find that the deeision of the Board was 
fata l ly tainted by its abdica~ion of i ta responsibility to fairly 
considor oll relevant f aotors and that, as a ro8ul t, i ts 
determination to deny pat~tioner's application for parole .release 
J\'\ust b& SQt aside. While Wf! fie~ it d;i.;ff~oul.t i:o boliCKV'Cl that 
peti.t:.i.ot:ier would bo denied paJ:Ole ~t:er a boari.ng at whic::b the 
ot:atui:oi:y fa.ators o.re f'ai~ly and p:roperly applied, the Parole 
aoard SbOUl.d hava the oppo~tut'iity to malco t.bat det.eJ:m.inat;J.oza 
\laing the approp:r;i.:1t:e otM~" (G113Pb.as.ie a.ci.$ld) . 

While this Court 8g·rees with the Appellate Division in ~ 
that th~ first parole app&al 5hould be reman~ed to the Parole 
Board f or a de novo hearing, the instant matt&r, howe~er, 
involves returning the matter to th~ parole board for a second de 
nova he~~ing following the Board's abdication of ite 
respon~ibilities fo% a sgcond time. 

?h~s CourL believe$ that if this matter is aqain ~eturned 
upon an ·fU:ticle 78 proceeding, 1nvolvin9 the same eircumstanoes, 
a diff erent remedy may b• warranted. 
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Baaad ·uPon the &bo•e, it is 

(ml)D!:JJ, th~t th~ Petition ie 9raJ").ted to the extent that the 
Pa~le a~ard shall af!or¢ the petitioner her$in a de nov~ Parole 
hearing .withi~ sixty (60} days e.nd a deoision the:eon not more 
than.thirty (30) d~ys th.e.reafte.-, and it. l$ furthar. 

OJ;U)KRS), that the de novo hea~in9 horein shall coosiat of 
Farolo aoard memt;>ars who have not p=eviously 1at on any prior 
pa~cle h&arinq involvin~ the above captioned inmat~, and it ie 
fui-ther 

oro::ncium, that failu:re to comply with th• tim~ restraints ,u 
orde~ed will involve other remedita by this Court. 

Th.is ahall c:on•t.i.tut• 

Dated' July 19, 2011 
Monticello, N.Y. 

1l. 

Justice 
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