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and 16, engaging in sexual conduct.” Mr. -was released on the day of his arrest, on
$7500 bail, with no restrictions on his conduct; the lack of restrictions continued until his
surrender on July 10, 2020.

7. Shortly after his arrest Mr. |l was indicted. His indictment (Exhibit B) had
66 counts, involving 33 of the images allegedly on his computer. Each count alleged that his
computer contained an image on March 29, 2017 (the day he turned over his computer), in
violation of Penal Law 263.15 and 263.16 promoting a “performance which includes sexual
conduct by a child less than seventeen years of age.” Forensics later showed that those images
had been downloaded and deleted in February 2015.

8. Immediately after his arrest, and right through the date of his incarceration, Mr.
-engaged in intensive psychotherapy with Dr. Richard B. Krueger, MD, and Dr. Meg
Kaplan who specialize in evaluating and treating individuals who are paraphilic, hypersexual, or
perpetrators of sexual abuse. In his April 8, 2019 report to the Sentencing Court (Ex. C) (a
report the Parole Board had when it made the challenged decision listed below), Dr. Krueger
reported that M. |l had been in weekly individual therapy with Dr. Kaplan, and group
therapy with Dr. Douglas Martinez, and had had more than 100 treatment sessions. According
to Dr. Krueger “The focus of both therapies has been cognitive behavioral and relapse
prevention treatment. Mr. || 7:as absorbed techniques of relapse prevention and has
reported no urges to view ... child pornography since he has been in therapy. He has been a
very active member in his group therapy. He has come to all appointments without fail and
has completed all homework assignments that have been assigned.”

9. Dr. Krueger then explained his Risk Assessment of Mr. || E:

“In my original comprehensive report to you of July 7th 2017, 1
noted that Mr. BB ad low scores on 4 actuarial
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instruments used to assess the risk of another sexual crime (the
SVR-20, the SONAR, the Level of Service/Case Management
Inventory, and the Hare Psychopathy Checklist) and a moderate-
low score on another, the Static-99R. Since that original
assessment, another instrument, which has been validated
extensively in Canada, has come into use, the Child Pornography
Offender Risk Tool (CPORT). It relies on scoring of a number of
demographic factors and aspects of the offending behavior; ii
results in a score of Oto 7, the higher the score the greater the
risk. Mr. || »ad a score of 2, placing him in a category
with a predicted recidivism rate of 11.1% over 5 years, this rate
being for crimes involving child pornography, actual contact
sexual offenses, or both. This is viewed generally as a low rate.
Mr. I /.as shown absolutely no evidence of urges to view
child pornography in the two years that he has been in our
treatment program and has learned an enormous amount. It
remains the opinion of Dr. Martinez, Dr. Kaplan, and myself
that his risk of sexually re-offense is exceedingly remote.

FUSL000093

After discussing Mr. Il the number of images Mr. |

possessed, and the disturbing nature of the images involved, Dr. Krueger concluded with the

following opinion:

11.

1t remains the opinion of Drs. Martinez, Kaplan and myself that Mr.
B s sk of abusing a child is remote and is being further
reduced through sex offender specific therapy and the monitoring
that will be imposed by the legal system. I have mentioned before
and will mention again that it has been shown that neither
incarceration as a single variable, nor the length of incarceration,
is associated with a reduction in risk of recidivism and for Mr.
I i:corceration would be extremely destructive. Drs.
Martinez, Kaplan and I have been for two years and continue to
be firmly of the opinion that Mr. JJJ's efforts to engage in
therapy and rehabilitate himself have been extraordinary; he has
embraced sex offender specific therapy fully and made great
progress to date.

Resolution of Petitioner’s criminal case did not occur until June 2019. The

District Attorney, with the court’s approval, agreed to a plea to one count of violation of Penal

Law 263.15, described as “promoting sexual performance by a minor.” ||l pleaded guilty

to that one count on May 28, 2019, two years, and three days after he had been arrested. (The
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transcript of his plea is annexed as Exhibit D.) After the plea, the Court allowed || to
remain free, without restriction, until his sentencing date.

12.  The Pre-Sentencing Report (Exhibit E) found that Il began viewing child
pornography at age 10, and that he had ceased viewing such since his arrest.

13.  OnJuly 10, 2019 Mr. ||l was sentenced to a one to three-year term of
incarceration. The transcript of the sentencing, by Judge Steven Statinsger, is annexed as Exhibit
F. On that date Petitioner surrendered and began serving his sentence.

14.  Petitioner was incarcerated at Rikers Island, then the Ulster Correctional Facility,
then Gouveneur Correctional Facility, and then, on October 31, 2019, he arrived at Gowanda
Correctional Facility, a prison with extensive programming for prisoners convicted of sex
offenses. It was only when he got to Gowanda that he was able to participate in the Sex Offender
Counseling and Treatment Program; his participation started on November 18, 2019.

15.  Petitioner was scheduled for an appearance before the Board of Parole on
March 4, 2020.

16. Dr. Krueger wrote a letter to the Board of Parole on January 29, 2020 Exhibit G),
stating:

This letter is to certify that our program has accepted and will
continue to accept Mr. || N : !0 our treatment program
for sexual offenders, which is described in the appended leaflet.

In fact, Mr. I v as a patient in our program from May 27th,
2017 to June 24th, 2019, when he was incarcerated. At all times he

was a highly motivated and compliant patient who made exceptional
progress.
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Therapeutic Work in Prison/ COMPASS Assessment/Certificate of Earned Eligibility

17. On January 21, 2020, Petitioner’s Counselor at Gowanda, Jessica Deitman,
prepared a Risk Assessment, utilizing the COMPAS (Correctional Offender Management
Profiling for Alternative Sanction) analytical process. (See Exhibit H). That COMPAS
assessment, which was in the record before the Parole Board, rated Mr. [ at the lowest
levels of Risk and Probability of Recidivism. On all scales assessed Mr. || JJihad the
lowest possible score in every category. The Screener’s Recommended Supervision Status was
“1.” She found “no potential faking concern. She found “no inconsistent response concerns.” The
Assessment rated Negative Social Cognition as “unlikely.” The Assessment found Mr. e
“is unlikely to have low self-efficacy in his ability to deal with the various challenges of
reentering the community.” It also found that he had strong family support, that he was unlikely
to have significant financial problems. (The Board also had before it a letter from an employer
confirming the availability of employment for Mr. Il upon release. (Exhibit I))

18.  On February 20, 2019 Ms. Deitman prepared a Monthly Evaluation which rated
Mr. |l ot the highest end of “Motivated,” and which stated Inmate appears to understand
the material and how it applies. He recently took on a role in the hierarchy. Inmate’s assignments
show an understanding of how the material applies.” The Evaluation is annexed as Exhibit J.

19.  Additionally, on February 12, 2020 Mr. |l was issued a Certificate of
Earned Eligibility (Exhibit K), a fact communicated to the Division of Parole.

20.  Prior to the hearing the Board of Parole did not ask the sentencing judge or the

District Attorney for their position on Mr. [|JJlf’ parole.
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