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outweigh the positive factors, citing 2001 and 2004 Second Department cases which predate the 

decisions in Rivera v. Stanford, 172 AD3d 872 (2nd Dep’t 2019) and Ferrante v. Stanford, 172 

AD3d 31 (2nd Dep’t 2019.) As noted in the Petition, those cases held that the circumstances of 

the offense may not by themselves outweigh other factors which are all positive. 

4. Respondent goes on to say, in that same Paragraph, that the Board acted 

appropriately “in determining that petitioner’s self-serving protestations of change, reformation 

and new-found empathy” did not outweigh the circumstances of the offense and related 

probation violation. First, any “protestations of change” could be claimed to be self-serving, but 

the claims herein are well-supported by the institutional record, which amply shows Petitioner’s 

transformation over the past 24 years.  

5. Secondly, Respondent, like the Board, is relying only on the circumstances of the 

offense back in the mid-nineties (and the probation violation which itself arose out of the same 

series of heinous crimes) to justify denial of release, and that is not permissible.  

6. As to the COMPAS departure, Respondent stated, in Paragraph 29: 

“…[W]hen [the Board] chooses to depart from some COMPAS instrument, [it] 

must merely indicate what scores it is rejecting and articulate its reasons for doing so… 

Those articulable grounds need not be defended or justified since no presumptive 

reliability and accuracy attaches to them1 to give them greater weight and utility than the 

other tools available. Here, the Board articulated its reasons why it believed [the 

COMPAS] did not adequately reflect the risk of petitioner reoffending when his serial 

violent rapes were so similar, harmful…[etc]” (emphasis supplied) 

 

  7. Respondent cited no authority for the claim that the COMPAS departure grounds 

need not be defended or justified. Nor could he, for it is obvious that the Board may not just 

 
1 Here, it appears that Respondent was referring to the COMPAS itself, rather than the grounds upon which the 

departure is based. 
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make something up and claim it followed 9 NYCRR 8002.2(a). Any departure must be based on 

individualized reasons which are supported by the record. And, significantly, Respondent’s 

statement flies in the face of the relevant caselaw. Robinson v. Stanford, Index No. 2018-2392 

(Duchess Co. 2019); Phillips v. Stanford, Index No. 52579/19 (Dutchess Co. 2019); Matter of 

Jennings v. Stanford, Index No. 2020-51294 (Dutchess Co. 2020); Matter of Voii v. Stanford, 

Index No. 2020-50485 (Dutchess Co. 2020.) 

8.     For example, in Voii, supra, the court held that the Board had exhibited 

irrationality bordering on impropriety in its departure from the COMPAS findings, and noted 

that reliance on the circumstances of the offense (which is what occurred herein) does not 

suffice, stating: 

 “…Respondent Board expressly stated that it was departing from Petitioner’s 

COMPAS assessment. Accordingly, 9 NYCRR 8002.2(a) requires that it specify the 

scale within the Department Risk and Needs Assessment from which it departed and 

provide an individualized reason for such departure. Respondent Board failed to do 

so.  

 *** 

 [The regulation] …clearly indicates that a departure requires the Board to identity 

any scales from which it departs and provide an individualized reason [Emphasis 

added]. The fact that Respondent Board here relied upon the … two [statutory] 

standards in denying release does not excuse the Board from complying with 9 

NYCRR 8002.2(a). 

 Moreover … the explanation given for the departure is not ‘individualized.’ The 

Board asserts that it is departing from COMPAS because of the ‘tragic reckless nature 

of the crimes themselves.’ However, the COMPAS Risk Assessment contains twelve 

categories, none of which involve the nature of the underlying crimes. Thus the 

alleged ‘individualized’ reason provided by the Board for the departure is unrelated to 

any scale contained in the COMPAS Assessment.” Voii, supra, at 5-7, emphasis 

supplied unless noted otherwise.  

 

 9. Similarly, in Jennings, supra, this Court granted a new hearing and stated: 

“…[T]he Court finds that Petitioner has demonstrated that the Board’s 

determination to deny him release evinces irrationality bordering on impropriety. This is 
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