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Interest of Amici Curiae

The Ethics Bureau at Yale! is a clinic at
Yale Law School composed of fourteen law students
supervised by an experienced practicing lawyer,
lecturer, and ethics professor. The Bureau has
drafted amicus briefs in matters involving lawyer
ethics and judicial conduct, assisted defense counsel
with ineffective assistance of counsel claims
implicating issues of professional responsibility, and
provided assistance, counsel, and guidance on a pro
bono basis to not-for-profit legal service providers,
courts, and law schools.

Additional amici curiae are the Louis Stein
Center for Law and Ethics, as well as lawyers and
scholars whose interests include the conduct of the
judiciary and the codes that regulate judicial
conduct. Because of the large number of amici, the
names and brief descriptions of these individuals are
attached as an appendix.

Because the impartiality of the judicial
process, a fundamental element of judicial ethics,
has been placed at issue by the pending matter,
amici believe they might assist the Court in
resolving the important issues presented.

1 The views expressed herein are not necessarily those of Yale
University or Yale Law School. Pursuant to Rule 37.3 of the
Rules of this Court, Petitioner and Respondent have consented
to the filing of this brief. This brief was not written in whole or
in part by counsel for any party, and no person or entity other
than amici have made a monetary contribution to the
preparation and submission of this brief.



Summary of Argument

In our system of justice, judges possess and
exercise tremendous power. With that power comes
the obligation to maintain high standards of
professional responsibility. Preserving fair and
impartial courts is so fundamental that it is a
constitutional guarantee under the Due Process
Clause. In re Murchison, 349 U.S. 133, 136 (1955)
(“A fair trial in a fair tribunal is a basic requirement
of due process.”). At times “the probability of actual
bias on the part of the judge . . . is too high to be
constitutionally tolerable.” Caperton v. A.T. Massey
Coal Co., 556 U.S. 868, 872 (2009) (quoting Withrow
v. Larkin, 421 U.S. 35, 47 (1975)). This case presents
one of those circumstances.

To give definition to this constitutional
requirement, the Model Code of Judicial Conduct
(“the Code”) promulgated by the American Bar
Association (“ABA”) was adopted, in relevant part,
by forty-nine of the fifty state supreme courts as
enforceable rules governing the conduct of each



state’s judges.? In writing the Code, the ABA
recognized that the American judicial system is
premised upon the “principle that an independent,
impartial and competent judiciary . . . will interpret
and apply the law that governs our society.” Model
Code of dJudicial Conduct pmbl. (2011). Most
importantly, the Code does not suggest mere
aspirational guidelines, but instead establishes
strict, enforceable standards for the ethical conduct
of judges and judicial candidates. Id. As such, the
Code requires judges to make competent decisions in
an impartial manner, untainted by personal bias or
prejudice.

2 Forty-nine of fifty states adopted the 2000 Model Code of
Judicial Conduct. Leslie W. Abramson, Appearance of
Impropriety: Deciding When a Judge’s Impartiality “Might
Reasonably Be Questioned,” 14 Geo. J. Legal Ethics 55, 55
(2000). Thereafter, thirty-two states adopted the 2007 revision
of the Code, while fifteen others have established committees to
do so. State Adoption of Revised Model Code of Judicial
Conduct, Am. B. Ass’n (Nov. 2, 2015), http://www.americanbar.
org/groups/professional_responsibility/resources/judicial_ethics

_regulation/map.html. Because the 2007 revision did not
change the relevant Code provisions at issue in this case—the
standards for impropriety, appearance of impropriety, and
disqualification—these provisions have been adopted by forty-
nine states, regardless of whether some of these states have
adopted the 2007 revision in full. See Mark I. Harrison, The
2007 ABA Model Code of Judicial Conduct: Blueprint for a
Generation of Judges, 28 Just. Sys. J. 257 (2007).

Pennsylvania has adopted the 2007 Model Code of
Judicial Conduct, which i1s referenced in this brief. In fact,
Chief Justice Castille was a member of the Court that adopted
and amended the Code of Judicial Conduct in both 2005 and
2014. See Pa. Code of Judical Conduct Canons 1-4 (2014); see
also Pa. Const. art. 5, § 10(c) (“[T]he Supreme Court shall have
the power to prescribe rules governing . . . the conduct of all
courts.”).



Judges who wear “two hats” in the same case
violate the requirement of judicial impartiality.
Mistretta v. United States, 488 U.S. 361, 404 (1989).
It is particularly egregious when a sitting judge
continues to wear a prosecutor’s hat. See Gay v.
United States, 411 U.S. 974, 975 (1973) (Douglas, J.,
dissenting) (“[It is a] basic concept of due process of
law that a person should not serve as both
prosecutor and judge.”). In blatant violation of these
principles, then-Chief Justice of the Pennsylvania
Supreme Court Ronald Castille refused to recuse
himself despite having sought the death penalty in
Mr. Terrance Williams’ prosecution while serving as
District Attorney of Philadelphia. Wearing a
prosecutor’s hat that was impossible to remove
because of his personal stake and role as a lawyer
mm Mr. Williams’ case, Chief dJustice Castille
impermissibly sat on the bench when his Court
reversed Mr. Williams’ successful petition for post-
conviction relief.

As tempting as it might be, it is a per se
violation of the Code for a prosecutor (or any lawyer,
for that matter), having secured victory in the trial
court and on direct appeal, to then sit as a judge on
the court that adjudicates a challenge to that victory.
In the view of amici, violations of the Code of this
magnitude are clear evidence of a Due Process
violation. Because there can be no dispute that the
Code violations here are among the gravest found in
the Code, Chief Justice Castille’s conduct deeply
undermined the integrity of the judicial proceedings

and trampled any notion of Due Process for Mr.
Williams.



Argument

I. By serving as prosecutor and then judge
in the same case, Chief Justice Castille
created a serious risk of actual bias by
flouting his obligation to identify and
avoid a forbidden conflict.

A. District Attorney Castille’s
personal involvement in the
prosecution of Mr. Williams
rendered him unable to later serve
as a judge in Mr. Williams’ case.

In order to decide their cases fairly and
independently, judges are required by both Due
Process and the Code to remain impartial and
independent. This standard reflects the fundamental
right, guaranteed by the Due Process Clause, to
present one’s case to an impartial tribunal.
Caperton, 556 U.S. at 876. Based on several prior
decisions, Caperton mandated an objective standard
to guarantee this right—“whether, ‘under a realistic
appraisal of psychological tendencies and human
weakness,” the interest ‘poses such a risk of actual
bias or prejudgment that the practice must be
forbidden.” Id. at 883-84 (quoting Withrow, 421 U.S.
at 47).

This essential right is clearly endangered
when a judge’s conscious or unconscious partiality
threatens to “infect both the process and outcome of
a trial.” Raymond McKoski, Disqualifying Judges
When Their Impartiality Might Reasonably Be
Questioned, 56 Ariz. L. Rev. 411, 432 (2014). Indeed,



anything that might tempt a judge to forget the
burden of proof required to convict or lead the judge
“not to hold the balance nice, clear and true between
the State and the accused,” denies the accused the
Due Process of law. Tumey v. Ohio, 273 U.S. 510,
532 (1927).

Chief Justice Castille had every reason to
understand these obligations under both the Due
Process Clause and the Code, but ignored them
when he sat on a tribunal that decided the appeal of
a case he began as District Attorney. A fundamental
tenet of our adversarial system is the purposeful
separation of the prosecutorial and judicial roles.
Marshall v. Jerrico, Inc., 446 U.S. 238 (1980) (“[T]he
strict requirements of neutrality cannot be the
same for . . . prosecutors as for judges, . . . whose
impartiality serves as the ultimate guarantee of a
fair and meaningful proceeding in our constitutional
regime.”); United States v. Jones, 997 F.2d 1475
(D.C. Cir. 1993) (“There 1s also a critical difference
between the prosecutor’s role as an advocate for the
government’s position and the judge’s role as an
impartial arbiter and protector of the defendant’s
rights.”).

The ideal judge should be neutral and open-
minded, serving as a detached arbiter rather than a
forceful advocate for one side in a case. Public
Utilities Comm’n v. Pollak, 343 U.S. 451, 466 (1952)
(explaining that a judge “must think dispassionately
and submerge private feeling on every aspect of a
case”); Model Code of Judicial Conduct R. 2.2 cmt. 1
(“To ensure impartiality and fairness to all parties, a
judge must be objective and open-minded.”). In



contrast, a prosecutor is involved in a case as a
vigorous advocate for the government in an
adversarial process. It would thus be “difficult if not
1impossible for such a judge to free himself from the
influence of what took place” in his previous role as a
prosecutor. In re Murchison, 349 U.S. at 138. As a
result, a prosecutor-turned-judge cannot be “wholly
disinterested in the conviction or acquittal of those
accused.” Id. at 137.

Psychological research on cognitive biases
explains why a prosecutor cannot later serve as a
neutral judge in the same case. When people are
rewarded for their success in persuading others of
the correctness of a position, they then become
psychologically committed to that position and
devote the majority of their mental effort to
justifying it. E.g., Philip E. Tetlock et al., Social and
Cognitive Strategies for Coping with Accountability:
Conformity, Complexity, and Bolstering, 57 .
Personality & Soc. Psychol. 632, 633 (1989). This
confirmation bias effect, known as defensive
bolstering, makes people in such circumstances less
likely to acknowledge the weaknesses of their
positions and more likely to engage in self-
justification. Id.

Empirical studies have also found that these
inherent cognitive limitations make prosecutors
more likely to minimize evidence inconsistent with
their favored hypothesis—the defendant’s guilt—and
to construe ambiguous information in a way that
supports this hypothesis. Barbara O’Brien, A Recipe
for Bias: An Empirical Look at the Interplay Between
Institutional Incentives and Bounded Rationality in



Prosecutorial Decision Making, 74 Mo. L. Rev. 999,
1027-32 (2009). A prosecutor publicly stakes out the
position that the defendant should be found guilty
when he files charges, and the verdict is the only
feedback he receives about the correctness of that
decision. Id. at 1022-23. Due to the nature of the
prosecutor’s ultimate task of publicly presenting an
effective case for the defendant’s guilt, a prosecutor-
turned-judge would thus have to overcome powerful
cognitive limitations to serve as a neutral, impartial
judge in the same case in which he previously
advocated, before the court and his community, for
the correctness of his assessment of the defendant’s
guilt.3

Here, Chief dJustice Castille’s personal
involvement in the prosecution of Mr. Williams
compels the conclusion that he was subject to these
cognitive limitations. As the District Attorney, he
personally authorized the decision to seek the death
penalty after he had already assessed the evidence
against Mr. Williams and publicly committed
himself to Mr. Williams’ guilt and to a death

3 This bias is likely exacerbated in the context of post-
conviction challenges. Scholars have identified institutional
and psychological reasons why prosecutors may be unduly
skeptical of such challenges; relevant factors include public
pressure not to look “soft on crime,” fear of offending police or
victims by appearing too defense-minded, and the prosecutor’s
own personal commitment to the conviction. E.g., Bennett L.
Gershman, The Prosecutor’s Duty to Truth, 13 Geo. J. Legal
Ethics 309 (2001); Judith A. Goldberg & David M. Siegel, The
Ethical Obligations of Prosecutors in Cases Involving
Postconviction Claims of Innocence, 38 Cal. W. L. Rev. 389
(2002); Daniel S. Medwed, The Zeal Deal: Prosecutorial
Resistance to Post-Conviction Innocence, 84 B.U. L. Rev. 125
(2004).



sentence. Although he was not advocating before the
jury in his role as the District Attorney, he was
responsible for supervising the trial prosecutor who
was found to have violated her Brady obligations,
and he signed his name on the appellate brief his
office filed to defend the death sentence it had
obtained in Mr. Williams’ case. The psychological
effects of cognitive bias and defensive bolstering
apply perhaps even more powerfully to the District
Attorney, an elected public official who was the face
of his office’s decision to prosecute and seek the
death penalty against Mr. Williams.

Chief Justice Castille’s partiality was further
compounded because his task was to evaluate the
performance of his own law office and the lawyers he
supervised in prosecuting Mr. Williams. As District
Attorney, he was responsible for overseeing the
conduct of trial prosecutors in his office, including
their compliance with Brady obligations to disclose
exculpatory evidence. Cf. Pa. Rules of Profl Conduct
R. 5.1(a) (1987) (“A partner in the law firm,4 and a
lawyer who individually or together with other
lawyers possesses comparable managerial authority
in a law firm, shall make reasonable efforts to
ensure that the firm has in effect measures giving
reasonable assurance that all lawyers in the firm
conform to the Rules of Professional Conduct.”).

4 “Firm’ or ‘law firm’ denotes a lawyer or lawyers in a law
partnership, professional corporation, sole proprietorship or
other association authorized to practice law; or lawyers
employed in a legal services organization or the legal
department of a corporation or other organization.” Pa. Rules of
Prof’l Conduct R. 1.0(c); see also Model Rules of Profl Conduct
R. 1.0(c).
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Given his professional investment in this case
and his public accountability to the position of the
State, the District Attorney could not be impartial
and neutral when subsequently reviewing the
conviction his office obtained. See In re Bulger, 710
F.3d 42, 49 (1st Cir. 2013) (explaining that a
reasonable person might question whether a judge
who bore supervisory responsibility for prosecutorial
activities during some of the time at issue could
remain impartial); United States v. Arnpriester, 37
F.3d 466, 467 (9th Cir. 1994) (holding that a judge
who had been the U.S. Attorney, and therefore
responsible for the entire office, should have recused
himself from deciding a case that was under
investigation during his tenure). Chief Justice
Castille’s decision to hear Mr. Williams’ case thus
flies in the face of his ethical obligations and the
requirements of Due Process for a judge to perform
all duties of judicial office “fairly and impartially,”
Model Code of dJudicial Conduct R. 2.2, and to
remain “objective and open-minded,” id. cmt. 1.

B. A fortiori, Chief Justice Castille’s
judicial involvement in this case
created the appearance of
impropriety and partiality.

Judicial impartiality is not only crucial to
protecting litigants’ Due Process rights, but also in
maintaining public confidence in the justice system.
Mistretta, 488 U.S. at 407 (“The legitimacy of the
Judicial Branch ultimately depends on its reputation
for impartiality and nonpartisanship.”). Indeed, the
mere questioning of a court’s impartiality “threatens
the purity of the judicial process and its



11

institutions.” Potashnick v. Port City Const. Co., 609
F.2d 1101, 1111 (5th Cir. 1980). As such,
maintaining the appearance of impartiality is as
important as impartiality itself. In re Murchison,
349 U.S. at 136 (“[J]Justice must satisfy the
appearance of justice.”). The test under the Code is
whether the conduct would create in “reasonable
minds” a perception that the judge engaged in
conduct that “reflects adversely on the judge’s
honesty, impartiality, temperament, or fitness to
serve as a judge.” Model Code of Judicial Conduct R.
1.2 cmt. 5. This rigorous standard is necessary
because the public cannot respect the legitimacy of
the courts if judges do not act as models of
independence, integrity, and impartiality.5

As such, beyond the clear impropriety of Chief
Justice Castille’s judicial involvement in this case,
there is an appearance of impropriety so manifest as
to taint Mr. Williams’ subsequent post-conviction
proceedings before the Pennsylvania Supreme Court.
Specifically, when a judge goes from advocating for
one party to donning the black robe in the same case,
he not only acts without integrity, but also undercuts
the public’s perception of judicial neutrality.

5 The ABA urges judges to take considerable precautions when
they take the bench to ensure that the appearance of judicial
impartiality is maintained. For example, the ABA opined that
judges should not allow their former firms to retain their
names, see ABA Comm. on Profl Ethics and Grievances,
Formal Op. 143 (1935), should not receive a percentage of a
contingency fee for the work they did on a case while employed
at a firm, see ABA Comm. on Profl Ethics & Grievances,
Informal Op. C-676 (1963), and should not receive a fee for
referring a case to a firm, see ABA Comm. on Profl Ethics &
Grievances, Informal Op. 433 (1961).
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The appearance of impropriety will exist
anytime a prosecutor subsequently presides over his
case’s appeal. The impropriety is amplified in this
case because of the lower court finding that Mr.
Williams sought to defend on appeal—namely,
whether the trial prosecutor, who was supervised by
District Attorney Castille, improperly withheld
exculpatory evidence. As a result, the government’s
appeal required Chief Justice Castille to adjudicate
the propriety of the conduct of an attorney under his
own leadership and supervision as District Attorney.
No reasonable person could conclude that Chief
Justice Castille could impartially evaluate the
performance of his own colleague, acting under his
leadership, because that evaluation would require—
both implicitly and explicitly—a judgment of his own
leadership and supervision. Given Chief Justice
Castille’s clear personal interest in this case, it 1s
difficult to conceive of facts that might cast a greater
probability of bias or appearance of impropriety.

II. Chief Justice Castille had an affirmative
obligation to recuse himself because his
former involvement as a prosecutor in
Myr. Williams’ case rendered him partial.

A judge is required to disqualify himself “in
any proceeding in which the judge’s impartiality
might reasonably be questioned.” Model Code of
Judicial Conduct R. 2.11(A). Under both the Code
and Due Process, the standard in determining
whether a judge is required to recuse himself is
objective, focusing not on whether the judge is
actually biased, but on whether the judge’s
impartiality might be reasonably questioned.



13

Caperton, 556 U.S. at 872 (noting that the Court has
required recusal, where as an objective matter, “the
probability of actual bias on the part of the judge . . .
1s too high to be constitutionally tolerable.” (internal
citations omitted)); Model Code of Judicial Conduct
R. 2.11(A).

Because his prior involvement in the case as a
prosecutor rendered him partial, Chief Justice
Castille was obligated to disqualify himself from this
case. The Code identifies this precise circumstance
as requiring disqualification when Rule 2.11
mandates that a judge recuse himself if he “served
as a lawyer in the matter in controversy, or was
associated with a lawyer in the matter in
controversy.” Model Code of dJudicial Conduct R.
2.11(A)(6)(a). Thus, even if Chief Justice Castille had
not played any role in Mr. Williams’ prosecution, he
would still be barred from hearing this case because
of his association with the lawyers who did. Rule
2.11 further mandates that a judge who “served in
governmental employment, and in such capacity
participated personally or substantially as a lawyer
or public official concerning the proceeding” also
recuse himself. Id at R. 2.11(A)(6)(b). Any one of
these circumstances obligates a judge to disqualify
himself, and Chief Justice Castille’s prior
involvement as District Attorney satisfies all three.

Moreover, the Code stipulates that judges
cannot sit in review of their own decisions, Model
Code of Judicial Conduct R. 2.11(A)(6)(d), and prior
involvement as a judge on a case necessarily
disqualifies them from making future rulings that
could be tainted by their prior knowledge, see In re
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Murchison, 349 U.S. at 139 (finding a Due Process
violation when a judge presided at the contempt
hearing of a witness after serving as the “one-man
grand jury” out of which the contempt charges
arose). It would be anomalous to prohibit a judge
from reviewing his or her previous decision while
allowing a judge to hear a case that he was
personally involved in prosecuting, as Chief Justice
Castille did in Mr. Williams’ case.

Additionally, due to his personal involvement
in Mr. Williams’ case at the trial level and on direct
appeal, Chief Justice Castille likely had access and
was privy to information uncovered during the
District Attorney’s Office’s investigation, including
information outside the bounds of what was
discoverable and introduced at trial. Judges should
not rely upon, or even consider, information received
outside the official record because “the reliability of
that information may not be tested through the
adversary process.” United States v. Craven, 239
F.3d 91, 103 (1st Cir. 2001). Accordingly, judges are
obligated to disqualify themselves in cases where
they have “personal knowledge of facts that are in
dispute in the proceeding.” Model Code of Judicial
Conduct R. 2.11(A)(1).

Extrajudicial knowledge is proper grounds for
recusal because this type of special insight into the
facts of a case, without more, may prevent a judge
from impartially weighing the parties’ evidence and
arguments. In re Murchison, 349 U.S. at 136-39
(1955) (holding that a judge who held one-man grand
jury proceedings could not subsequently preside over
the contempt hearing of a witness in that grand jury
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because the judge could not free himself from the
influence of personal knowledge of what occurred in
the grand jury session); Craven, 239 F.3d at 103
(disqualifying a sentencing judge who based his
sentence on an improper ex parte communication
with a court-appointed expert). It would be “difficult,
if not impossible, for a judge, no matter how sincere,
to purge that information from her mind.” Id.
Here, of course, Chief dJustice Castille’s access
to information went well beyond an ex parte
communication.

The attempts to defend Chief Justice Castille’s
role in signing the death penalty authorization
actually provide a compelling demonstration of the
impropriety that required Chief Justice Castille to
recuse himself. This Court has been told that Chief
Justice Castille’s approval for his subordinates to
seek the death penalty was an “administrative
formality.” Resp’t Opp’n Br. to the Pet. for Cert. 11
n.6. Let us hope not. The decision to seek the death
penalty must be one of the most profound acts a
prosecutor can reach. Without this “administrative”
act by the District Attorney himself, Mr. Williams
would not be fighting for his life. Moreover, Chief
Justice Castille himself did not believe such actions
were routine or trivial when he emphasized 