














12 - T PRESIDENTIAL INABILITY

familiar with his condition. It is assumed that such decision would
be made only alter adequate consultation with medical experts who
were intricately familiar with the President’s physical and mental
condition.

There are many distinguished advocates for a specially constituted

oup in the nature of a factfinding body to determine presidential
inability rather than the Cabinet. However, such a group would face
many dilemmas. If the President is so incapucitutmgl that he cannot
declare his own inability the factual determination of inability would
be relatively simple. No need would exist for a special factfindin
body. Nor is a factfinding body necessary if the President can nnﬁ
does declare his own inability. If, however, the President and those
around him differ as to whether he does suffer from an inability which
he is unwilling to admit, then a critical dispute exists. But this dis-
pute should not be determined by a special commission composed of
persons outside the executive branch. Such a commission runs a good
chance of coming out with a split decision. What would be the effect,
for example, if & commission of seven voted 4 to 3 that the Presi-
dent was fit and able to perform his Office? What power could he
exert during tho rest of his term when, by common knowledge, a
change of one vote in the commission proceedings could yet deny him
the right to exercise the powers of his Office? If the vote were the
other way and the Vice President were installed as Acting President,
what powers could he exert when everyone would know that one vote
the other way could cause his summary removal from the exercise
of Presidential powers? If the man acting as President were placed
in this awkward, completely untenable and impotent position, the
effect on domestic affairs would be bad enough; the effect on the in-
ternational position of the United States might well be catastrophic.

Howover, in the interest of providing flexibility for the future, the
amendment would authorize the Congress to designate a differont body
if this were deemed desirable in light of subsequent experience.
.. Section 6 of the proposed amendment woulg permit the President
to resume the powers and duties of the office upon his transmission
to the Congress of his written declaration that no inability existed.
Howover, should the Vice President and & majority of the heads of
the executive departments feel that the President is unable, then they
could provent tho President from resuming the powers and duties of
the offico by transmitting their writton declaration go stating to the
Congress within 2 days, Once the declaration of the President stating
no inability exists and the declaration of the Vice President and a
majority of the hoads of the executive departmonts stating that
inability oxists, have beon transmitted to the Congress, then the issue
is squarely joined. At this point the proposal recommends that the
~Conggress shall make the final determination on the existence of
inability, If the Congress determines by a two-thirds vote of both
Houses that the Presidont is unable, then the Vice President continues
as Acting President, However, should the Congress fail in any manner
to cast a vote of two-thirds or more in both Houses supporting the
position that the President was unable to perform the powers and
duties of his office, then the President would resume the powers and
‘duties of the office, The recommendation for a vote of two-thirds
is in conformity with the provision of article I, section 3, clause 6 of
the Constitution relating to impeachments, e
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This proposal zchieves the goal of an immediate original transfer
in Executive authority and the resumption of it in consonance both
with the original intent of the framers of the Constitution and with
the balance of powers among the three branches of our Government
which is the permanent strength of the Constitution,

Vacancies

Section 2 is intended to virtually assure us that the Nation will
always possess a Vice President. It would require a’ President to
nominate a person to be Vice President whenever a vacancy occurred
in that Office. The nominee would take office as Vice President once
he had been confirmed by a majority vote in both Houses of the
Congress.

In considering this section of the proposal, it was observed that the
officc of the Vice President has become one of the most important

ositions in our country. The days are long past when it was largely
Eonomry and of little importance, as has been previously pointed out.
For more than a decade the Vice President has borne specific and
important responsibilities in the executive branch of Government.
He has come to share and participate in the executive functioning of
our Government, so that in the event of tragedy, there would be no
break in the informed exercise of executive authority. Never has
this been more adequately exemplified than by the recent uninter-
rupted assumption of the Presidency by Lyndon B. Johnson,

Tt is without contest that the procedure for the selection of a Vice
President must contemplate the assurance of a person who is com-
patible with the President. The importance of this compatibility
1s recognized in the modern practice of both major political parties
in according the presidential candidate & voice in choosing his running
mate subject to convention approval. 'This proposal would permit
the President to choose his Vice President subject to congressional
approval, In this way the country would be assured of a Vice Presi-
dent of the same political party as the President, someone who would
presumably work in harmony with the basic policies of the President.

CONCLUSBION

This amendment sceks to remove a vexatious constitutional prob-
lom from the realm of national concern. It concisely clarifies the
ambiguities of the present provision in the Constitution. In so doing,
it recognizes the vast importence of the office involved, and the neces-
féit,y to maintain continuity of the Executive powor of the United

tatos,

The Subcommittee on Constitutional Amendments approved this
Froposal after hearing testimony and receiving written statements
rom many distinguished students on the subject. The subcom-
mittee also had the benefit of considerable study reflected in congres-
sional documents praviously published on this subject. In the light
of all' this material and evidence, the committee believes that a serious
constitutional gap exists with regard to Presidential inability and
vacancies in the office of the Vice President, and that the proposal
which is now presented is the best solution to the problem.,
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RECOMMENDATION

The committee, after considering the several proposals now pending
before it relating to the matter of Presidential inability, reports favor-
ably on Senate Joint Resolution 139, with amendments, and recom-
mends its submission to the legislatures of the several States of the
United States so that it may become a part of the Constitution of the
United States,



INDIVIDUAL VIEWS OF MR. HRUSKA

The problem of Presidential inability and succession has long
been neglected and ignored. It is for this reason that X welcome the
oSpportunity to consider the joint resolution now presented to the

enate.

In the opinion of most legal scholars and writers who have given
this problem careful study, the solution lies in a constitutional
amendment, Considering the gravity of this issue and the ramifica-
tions of the solution, it is imperative that in any proposal advanced
the paramount consitutional principle in our governmental frame-
work is preserved. That is the doctrine of separption of powers,

One cannot predict the political erisis in which the Presidential
powers may hang in balance. A review of the cases involving a dig-
abled President reveals the anxiety and confusion which can prevail.
It is also helpful to review the one case involving the impsachment
clause of the Constitution, The intrigue and interplay within the
Congress during the impeachment trial serves as a warning of clear
and present dangers when Congress is called upon to consider where
to place the mantle of the Presidential powers.

For these reasons our examination of proposed solutions should
carefully weigh the wisdom of adopting a method which does not
explicitly adhere to the principle of separation of powers. The exact
¥rowdure preseribed, if clear and direct, is not my concern, Nor am

wedded to any particular language. It is only the principle which

rvades the Constitution which I strongly feel should be respected
y any amendment. ’ '

With regard to Senate Joint Resolution 139, my prefercnce would
be to leave the matter of providing a method to subsequent legislagion,
80 long as it is limited to a determination within the executive branch,
and not lock in any specified plan in constitutional terms, It is
therefore of considerable concern to me that Senate Joint Resolution
139 not only sets forth a particular method in an amendment but
goes further to provide a procedure whereby Congross can be thrust
into a controversy better left in the domain of the Xixecutive.

Roman 1., IInusxa.

INDIVIDUAL VIEWS OF MR. KEATING

(3

I henrtily join in reporting favorably, with the amendments
approved b t}le committee, this proposed constitutional amendment
to the full Senate. :

It is a great forward step, in my judgment, townrd the final adop-
tion of a workable solution of these twin problems, the problems
of succession and inability which from the adoption of the Consti-
tution have loomed as the most sericus single threat to the stability
and continuity of the American Presidency as an institution.

156
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Y« much remains to be done. There is the task of shepherding
this uieasure, or some version of it, through both Houses of the Con-
gress by the required two-thirds vete in each; and then, for ratifica-
tion by the States, through the required three-fourths of the State
legislatures.

‘he process of amending the Constitution poses an additional
dimension to the problem. It is not enough that we devise a solu-
tion which on its merits appears to be workable. More is required.
The solution which we adopt here in the Senate must also be accept-
able elsewhere. It must be acceptable to at least two-thirds of our
colléagiies in the House, many of whom have their own deeply held
convictions, as evidenced in various bills and resolutions, as to how
the problem should be handled. It must be acceptable also to as many
members of 50 State legislatures as will make possible its approval
in at least three-fourths of them. At bottom, of course, this means
that the solution must be acceptable to the American people, who
through their understanding of what needs to be done and their
expression of confidence in what is being proposed, will ultimately
decide the day in the Halls of Congress and in the State houses of
the Nation, ‘

It is not enough, therefore, that Senate Joint Resolution 139, as
it, is reported to the Senate, is a good solution and one that I myself
can thoroughly and conscientiously support. What is involved, in
addition, is the extent to which it will muster the support of others
so that these efforts will not be in vain. This js a weighty practicai
consideration. As many who have been concerned with these issues
ovor the years have snid, it is ever so much more important to reach
an attainable solution than to strive for perfection at the considerable
risk of bogging down in disagreement s to precise detail.

It is this reason, among others, which impels me to offer certain sub-
stitute language to this resolution which, if adopted, would in m
judgment considerably enhance the chances of ultimate success as well
asi providing an equally workable and in some respects, supevior
plan. N (o

These changes, which I shall describe and explain below, would
leave unaffected in their entirety sections 1 and 2 of the proposed
constitutional amendment, Both of these sections, one confirming
the so-called Tyler precedent and extending it to cases of resignation
and impeachment as well as death, the other providing for filling
vacaney in the Office of Vice President by Presidential nomination
with confirmation by majority vote of both Houses of Congress, have
my unqualified and wholehearted endorsement.

Sections 8, 4, and 5, on the other hand, which would enshrine quite
detailed procedures on Presidentinl inability into the Constitution,
give me serious pause. In my judgment, it would be preferable to
simply })rovide by constitutional amendment that Congress shall have
the authority to establish inability procedures by ordinary legisla-
tion. This would avoid freezing any particular method into the
Constitution itself, make it easier to change the method if unfore-
seen defects are revealed by the actual operation of an]}; congression-
ally prescribed plan, and most important, so simplify the amendment
as to make it more readily understood and, hopefully, more likely of
final congressional approval and ratification in the States. :
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I therefore intend to offer an amendment to Senate Joint Resolu-
tion 189, which would strike present sections 3, 4, and 5, and insert
instead the following new sections 3,4, and b:

Sro. 3. In case of the inability of the President to dis-
charge the powers and duties of the said office, the said
powers and duties shall devolve on the Vice President as
Acting President until the inability be removed.

Sec. 4. The Congress may by law provide for the case of
removal, death, resignation, or inability, both of the Presi-
dent and Vice Presi ent, declaring ‘what officer shall then be
President, or in the case of inability, act as President, and
such officer shall be or act as Presid};nt accordingly, until a
President shail be elected or, in the case of inability, until the
inability shall be earlier removed. ,

Seo. 5. The Congress may prescribe by law the method
by which the commencement and termination of any in-
ability shall be determined.

These three sections which I am proposing to substitute are identical
to the last three seuntences of Senate Joint Resolution 85, sponsored
by the late Senator Kefauver and myself. Senate Joint Resolution
3g' had earlier been approved by the Subcommittee on Constitutional
Amendments and at this moment is still pending on the agenda of
the parent Judiciary Committee. .

Section 3 as I propose to amend it would make it clear that it is
not, the “office” but the “powers and duties of the office” of the
President which devolve on the Vice President in cases of Presidential
inability. By establishing the title of Acting President, the proposal
would further clarify the status of the Vice President during the

eriod when he is discharging the powers and duties of a disabled

resident. In addition, it would make clear that the President may
reassume the powers and duties of his office when hig inability has
ended. In all these respects, section 3 as I offer it would be identical
to section 3 of Senate Joint Resolution 139, except that no specific
rovision would be made for a Presidential declaration of his own
mability which would temporarily displace him from the exercise of
his powers and duties. Rather, under this proposal, the method by
which tho cormmencement of any period of inability is to be deter-
mined would be left for Congress to decide by ordinary legislation,
as explained below. | ,} .

"Tho section 4 that I propose would clarify the authority of Congress
to logislate on the subject of Presidential succession, both in cases of
romoval, death, and resignation, and also in cases of inability, It
would permit, Congress-to declare “what officer shall be President”
where both the President and Viece President have been eliminated
by removal, death, or rcsignation, Then, if neither the President
nor the Vice President is able to discharge the powers and duties
of the Presidency due to their inability, the Congress would also be
enabled to declars what officer shall-— '

act as President * *-* until a President shall be élected,
or * * ¥ until the inability shall be removed. , :
Finally, the .section 5 that I will offer would authorize Congress
to prescrii)e by law “the method bﬁ which the commencement and
termination of any inability shall be determined.” This provision
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is at the heart of the amendments I propose, and represents my chief
point of difference with Senate Joint Resolution 139 as reported.

Past efforts to frame a'constitutional amendment on inability have
endeavored, like Senate Joint Resolution 139, to set out in detail the
Yroct_adure to determine commencement and termination of a period of

’residential inability. At one time, I myself favored the inability
commission approach, and even at this late date there are quite a
number of bills and resolutions in Congress to set up a commission.
These proposals have varied greatly in detail as to the membership
of such a ‘commission, but most of them provide for either Cabinet,
congressional, judiciui, or medical representation, or a combination
of one or more of these, Kvery such proposal, however, has become
bogged down in argument as to wﬁether, for example, Cabinet
members who presumptively owe their primary loyalty to the Presi-
dent would overcome reluctance to take action adverse to himj; or
whether the service of legislators or judges on a commission would
violato the spirit of the separation of powers doctrine; or whether
doctors can be expected to participate wisely in the formulation of
what is, at hottom, s political decision.

At long last, and after much debate, Senator Kefauver and I,
gimply as two Senators who had long sought a practical solution to
this problem, agreed that if anything was geing to be done, all of
the detailed procedures which had been productive of delay and con-
troversy had best be scrapped for the time being in favor of merely
authorizing Congress in a constitutional amendment to deal with
{mrticu]ar methods by ordinary legislation. This, we agreed. would
ater allow Congress to pick and choose the best form among all
the proposals without suffering the handicap of having to rally a
two-thirds majority in each Iouse to do it. Sepate Joint Resolution
35 was introduced to carry ont the consensus we had reached,

Tho language of Senate Joint Resolution 35 stemmed initially from
the New York Diar Associntion, and presently has the support of its
committes on constitutional law, Its basic provisions were also fav-
orably recommended by the American Bar Association’s Committeo
on Jurigprudence and Law Reform in 1960, and in 1962 the American
Bar Association reaffirmed its endorsement of what is now Senate
Joint Resolution 35, At that time, the Association of the Bar of the

Jity of New York endorse it, too.  As recently ag June of 1963, the
then president-elect nomineo of the American Bar, Association testi-
fied in hehalf of the association before the Constitutional Amend-
monts Subcommittes in support of Senate Joint Regolution 35,
Itinally, the Deputy Attorney General, speaking for the Department
of Justice, who tostified in 1963 and who has reaflirmed his earlior
tostimony this year as still reflecting the Depavtment’s views, is in
favor of the approach of Senate Joinl: Resolution 35, TIn short, at
one time or another, Senate Joint Resolution 85 has had the appraval
of all of the bar associations which had devoted years of careful study
and consideration to this problem, And while neither Prosident Ken-
nedy nor President. Johnson chose to take a personal stand on any
particular proposal, it may be fairly said that the Justice Depart-
ment’s continned endorsement of Senate Joint Resolution 35 is closely
tantamount to an administration position. :
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As 1 undergtand it, the principal objection to the approach taken by
Senate Joint Resolution 85 has been that it would give Congress a
“bplank check” in the area of presidential inability, and that State
legislators especially would balk at a “blank check” constitutional
amendment. A‘part from the fact that the Constitution in major
part is full of “blank check” provisions—the cnumerated powers of
Congress under article I provide the most noteworthy example—
and that, moreover, the States have previously ratified “Klank check”
amendments such as, for example, the income tax amendment, and the
prohibition amendment which left all enforcement details to Con-
gress, the short answer is that Congress here would not be left free
to do whatever it wishes. Here is what the Deputy Attorney General,
speaking for the Justice Department, had to say on that point:

One objection may be that this provision is a blank check
which, if abused, could upset the balance of power between
the legislative and executive branches, and p%ace the Presi-
dent at the mercy of a hostile Congress. I think this danger
is quite remote, and at. all events not great enough to out-
weigh the advantages of conferring this authority upon the
Congress which represents the national electorate over more
complex constitutional provisions. If the methods adopted
by Congress for dealing with the problem do not meet the
standards of the separation of powers or otherwise satisfy
the President, he may veto the bill, and his veto could be
overridden only by twe-thirds of each Hounse. Moreover, if
Congress enacts a- measure which is approved by the Presi-
dent, and thereafter attempts to amend or repeal it, its action
will ‘also be subject to approval or veto hy the President.
It seems unlikely, therefore, that any bill would ever be
enacted into law which was not acceptable to the President,
and which did not afford adequate protection to the people
and to the office of President (1964 hearings, p. 201).

It should be added to this, of course, that the President’s approval
is not required for a proposed constitutional amendment, to go to the
States for ratification, In my judgment, it is very important, both as
a matter of substance and symbolically, that the Presidency as an
institution place its imprimatur upon whatever concrete procedures
on presidential inability are ultimately decided upon, Kstablishing
inability procedures by ordinary statute, as W()ll](’l bo authorized by
my proposed section 5§, would permit the President, in behalf of him-
self and the oflice he occupies, to participate in the process of setting
up proper inability procedures,

I cannot too enthusiastically join in the fine analysis of the Deputy
Attorney General as to the other overriding advantages of the flexible
approach embodied in Senate Joint Resolution l?) The Deputy
Attorney General has stated:

* ¥ ¥ Phe wisdom of loading the Constitution down by
writing detailed procedural and substantive provisions into it
has been questioned by many scholars and statesmen. The

~ framers of the Constitution saw the wisdom of using broad
and expanding concepts and principles that could be adjusted
to keep pace with current needs. The chances are that sup-



20 PRESIDENTIAL INABILITY

plemental legislation would be required in any event. In
addition, crucial and urgent new situations may arise in the
changing future * * * where it may be of importance that
Congress, with the President’s approval, should be able to
act promptly without being required to resort to still an-
other amendment to the Constitution, Senate Joint Resolu-
tion 35 makes this possible,

Since it is diflicult to foresee all of the possible circum-
stances in which the Presidential inability problem could
arise, we are opposed to any constitutional amendment whioh
attempts to solve all these questions by a series of complew
procedures. We think that the best solution to the basic
problems that remain would be a simple constitutional
amendment, such as Senate Joint Resolution 35, * * *. Such
an amendment would suf)ply the flexibility which we think
is indispensable and, at the same time, put to rest what legal
{)I’oblems may exist under the present provisions of the
Jonstitution as Snpi)lemented by practice and understanding.
[Emphasis supplied.] (1964 hearings, p. 203.)

And finally, I repeat that the simpler amendment, so capable of
being readily understood by the people and by their representatives
in the State legislatures, is in the tradition of constitutionmaking.
The States have ratified a whole series of amendments giving Con-

ress the power to enforce them “by appropriate legislation,” includ-
ing the 13th amendment prohibiting Sluveriy; the 14th amendment’s
due process, equal protection and other civil rights clauses; the 15th
amendment’s voting guarantees; the 16th amendment’s broad grant
of income—taxing authority; the 18th or prohibition amendment; the
10th or women’s suffrage amendment; and the 23d or District of
Columbia vote amendment. ‘There is ui)solutely no reason why State
legislators should not, wish to grant similar broad powers to Congress
here where, unlike as in many previous amendments, no funda-
mental clash is involved between the respective powers of the
Federal and State governments and the matter merely goes to the
mechanics, although very important mechanics to be sure, of coping
with potential emergencies in the office of Chief Xxecutive of the
Federal Government.

So that there may be no basis for misunderstanding, I intend to
offer sy proposed amendments not out of intransigent, opposition to
Senate Joiut Resolution 139 but out of a firm belief that the Senate
should be afforded an opportunity to exercise its best political judg-
mont in choosing between two reasonable alternatives. Most if not
all of us are well enongh acquainted with our respective State logis-
latures to form a rough “guesstimate” as to which alternative will
fare better in the process of submitting an amendment to the States
for ratification. And all of ug, I nm sure, have our firm notions as to
tho nature of constitutionmaking and how hest to frame s provision
which the American people may have to live with for a long time,

If the amendments I intend to offer are approved by a majority of
the Senate, other members of the Subcommittee on Constitutional
Amendments, wo have agreed, will be prepared to endorse the new
sections and work for their approval in the States. On the other
hand, if my amendments are not approved here, I shall fully and
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unreservedly vote for Senate Joint Resolution 139 as it presently
stands and do all within my power to finally bring about its adoption
as a solution to this most important and fundamental problem of
American Government.

KrnneTH B. KBATING.
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