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?r—} 1 PROCESEEDI NG S
2 CHAIRIAN FEBRICK: Good morning. And
3 welcome to this Public Hearing of the New York
4 State Commission on Govenrnment Integrity. Hy
5 nane is John feerick. I serve as Chairman of
6 the Commission. To my right is Commissioner
7 James Magavern. To nis right is Deputy Counsel
3 Carol Schachner, and t©o her right is Staff
3 Counsel Sherrie licliulty.
14d Today's public hearing brings our
11 Commission close to the end of a long process in
T?j 12 which many of those testifying have been active
13 participants. Since the fall of 19387, our
14 Commission has been looking at the ethical
15 issues in local governnment and grappling with
36 the challenge of constructing a code of gthics
17 chat would oprovide uniform minimal ethiical
143 standard without 2eing overly burdensone and
13 discouraygling co suolic servicae.
s In ordey o aelp us strilie this
21 jellicate balance, wve distribuved tiis past
22 sdmiaer over twenty-Jour hundred copies of a
7 23 Wraﬁt dunicipal Sthies Ac¢t for Jdistrivbution and
) ik cowmment. Je also made several formal
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presentations around the State, and have
receivaed dozens of comments and letters and
phone calls that reflect careful and thorough
analysis of our earlier draft. And we, in turn,
have carefully analyzed the reactcions and have,
I hope, and have improved the draft law.

When we toured the State in the summer
of 1987, time and again, the people we met
expressed concern about ethical standards in
their local government. We have also been
contactad by wmunicipal officials who wanted help
drafting local ethics codes and who have
complained to us about the confusion and
irrelevance of existing state ethical laws.

And, no wondet. Swisting laws governing local

ethics are a ¢raazy guilt of contradictions,

La
$ut
&
P
[IV
<
@

inadeguacias and, in sone caseg, overrest
and excessive in rvegulations. The Conmalssion's

draft of this proposed new law is in part a

fe d

sosponga to Lthese concerns as well ag to ¢

L WA 18

srooslens Wwe have uncovered in our own

o

invastigactions,. OQur aandate directs us to

investigate laws relating to ethical standards

and practices at all levels of govermment to




n

~
]

35

oy (}
PN

b
¥

Dalance as nest

determine if they adequately prevent favoritiszm,

onfiicts of interest, undue influence and abuse

«
’——-
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of official position. Cood ethics in governnant
and legisation at the local level will provide
critical guidance for honest officials and, at
the same time, would deter abuse and articulate
a moral standard for comnunities. After we
receive the input of the witnesses today and
other commentary that is coming to our attention

in response to our draft, wve plan to prepare a

o

final version of our proposed ilunicipal Bthic

Law which we we hope to be able to transmit to

Governor Cuomo pefore the end of this year.
Before we call the first witness, I

|

would like to express the Commission's deep

gratitude to all of those who will be testiflying

today. As I wmentioned earlier, some of those

1}
“a

who will be testifving today have beaen active
participants in our work, not necessarily
agrecing with all aspects of
have osregsented, but they have oseen very aeloaful
DO US in Lryving to strike the appropriace

can in this conmplex and

pes
“
o

aifficult area.
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Qur format today is to invite each of
the sapeakers to summarize, if they can and will,
any formal presentaticns they might wish to
gubmit to us. And a number, as I understand it,
nlan to submnit written submissionse.e Our hope is
that the witnesses would summarize the major
features of their submissions so0 that

o3

Commissioner Magavern and nmyself and our staf

g

counsels might be able to ask guestions that
would be helpful to us in formulating our final
recommendations on the subject.

Qur first witness this morning is

Professor Joseph Zimmerman. I would like to

4

call him. Good morning, Professor.

PROFESSOR ZIMMERMAN: Good morning,

Y I F i3 "IN T 2A7¢ T o I I T P
CHAIRHAYN PRBERICH: I would like to

thank vou very much £or your partic¢ipation in

a

chis hearing codays. And time does not peralt an

appropriate recitation of your aest lupressive

and dlstinguished vacrground in teras of stace

cocal government. I would say o you and

jo%
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s
™
o
et

the other witnesses that we will include as part

of the record of the proceedings not only, of
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course, the statements that you submit, but also

vice to th
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viographical data that will

oy

eupertise of those who are testifying today.

PROFESSOR ZINHMERMAN: Thank you. I
have subnitted written comments. I will
summarize them rather briefly. By way of
background, some of these conmments draw upon
work that I have done for international and

naticnal organizations on the subject of ethics

L]

And you will gsee that I use coamparative exanpLes

e

te freguently. I do work for the

o
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Intcernational of Union Local authorities in
P!

dague and Uetherlands and for the Iris

government and other organizations. And I will

attach to ay conmments reprints of articles basec
on work I have done for ianternational
srganisations in this arca. In general, I Chin

< noas done an exccellent jon in

cne Commission as

o
e

e,

recsaring cae lunicipal Zthics Act. o

!

suvoest that it has o alsnoaer in its Latlie,
Jasiecally, oLf Codrse, YOL Zocused on confiigels
ox interest. dunicisal ethics are auch broadex

Chan simply conflicts of interestc. and I

N

[
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suggygest veu might want to consider giving

consideration to changing the title of the act.

b~

cognize, of course, the BExecutive Order

g
[5]
[

@

issued by the Governor did direct you to examine
conflict of interest laws and regulations, =t
ceterae.

I am going to just highlight certain
points that I make in my written comments. Page
three, section two, the statement relative to,
"Improper influence that may result from
opportunities for private gain," is suggestive

thics Act

3

of the need for a broad Hunicipal
rather than a simply a coaflict of Interest Act
since private gain can involve nore than
confliict of interest.

I suggest on page Six, seetion three
subdivision cen, that the defiaition should
include Toards ol Flire Commissioners, as fise
Sdisbrichs Levy caseds, and they @upang 2uslic

Sunds.e I also sugdygaest you aay vant co 2damniae

3

andg develop ceconmendations selative Lo whetaar

e

O L N T oyy gv oty ove Sy gy o s Tyt o} f e e N .
she SJcate Insurances Law should continue ©o

authorize che Pilremen®s Bencevoleni Association

fevy and coliaect a fwo Dercent tax on fire
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insurance premiums written in the district by
insurance companies with headquarters in other

ates. The Insurance Law since 1909 allows the

-

51

[

proceeds of the tax to be utilized "for the
promotion of fraternal intercourse” among tho
memberse.

Section 4B on page 9, it is
guestionable whether any municipal cifficer or
enployee should be allowed to accept "a gift or
gifts which are customary on family, social
holiday or civic occagions, et cetera.® There
are wroblens with the proviso that is added. I
suggest you might, if you have not algeady done

decision of the lew

@

it, you night look at th

York County Court, Pulton County ia 1975

oY

unholding the congtitutionality of the General

Jdunicival Taw provision {ordildding the

o~ 5t R

solicication of a gift but striiling down as
vyayle che sroalwoitcion 0L the acceptance 2L &

Lo LR

o P ~ g PR e R T B PR Lo R PR i
GCUInYg CYWeRNLY =L Ivae Jdollars 1d 1w ocould
o T ot OO D VA T N | P 5o e Gyt ..

22 LRIL2Crea Lnau i LU o Wd4w LAwandlic Jo

LA Laoiee b CCClnienle AN RO Codrt o 2anad

Ltu oruling on the due proeocess eyuad

: PERR N oy R N W PN I T LR wp . B T
JY O OUNT A4aW CLGUl0es oL Lne LeW o0 Litdls
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United State Constitutions. 1 won't go into
more details, just simply call it to your
attention. I suggest that a superior provision
it one that is currently found in the Township

£ Piscataway, Hew Jersey Code of Ethics which

o

‘v

and officer or employee to "accept any

i’ L}
C
[
o
[
w

gift in any form that would not be offered or
given to hinm if he were not an officer or
employee.® Similarly, the United Kingdom since
1906 forbids a c¢ivil servant from accepting a

gift or rewards from any organization or

2o

¢

itizens with whom the ¢ivil servant has had

[$)

official contacis. A very interesting policy

ity wanagers

>
o)

toward the acceptance of giftas

Hdanager in 1975,

1%

Zmall gifts of

T4l - i e o PR B vyl 1 v e ST P « ot 1 y g g
anLored Lo yOou Or YOour SDoUN2 onouid ow revucned

PR

Suggestion waal <Jold Ly oL adTivicy Laoaoc

acoentuanll.
ARCLNEr Laterosting aprrodaca o che

glft prooienm was adoptad in o 14974 by Greenviilie,

South Cavolias wbich posted oo letter Lo all
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vendors informing them of the city's policy on

S and requesting, "you omit the names of any

city emplovess from any gift list you wmay

letter will serve as well to express personal
holiday greetings and help us maintain iapartial

political relationa.”

o]

suggest that you add to section 4D

2
T}

rages eight and nine that amunicipal officers

ey

should be forbidded to borrow noney from
subordinates. e have had one case recently

involving a former iew Yori City school

e
W

v
[

chancellior ia 1985. The Hassachusetis 5t

@

3

ic canission issucd its annual resort

e
or
P
fomt
3]

sointing ouc that a former Cambridge,

£Yom wwo enployees, and subseguentdy

e ey oty .
Seeomnenalng

GITE DD T8 CWD SRPLOVEeSs O Sawuwsatieal Leave ol

GG CHCL .

srofessional judgiient, a aistarke 15 aade in

" LA Qb anpdid SIficors SI00m ae anauald
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It is true such is a requirement ma

b

dissuade a nunber of very highly competent
citizens from agreeing to accept appointments Lo
unpaid local governnment positions. 3ut we nust
recoginize that some of those positions do
involive situations where conflicts of interest
may develop. And I give one ezanmple invelving
local zoning boards of appeals.

3ection 23 on page 44, I suggest taat

&
fo
(’;)

he State Bthics Commission specifically shot

(a3

be enmpowered to conduct an investigation oif the

ot orought by the wedia against an officey

P

ita

r
[

€2

o
Ga

at nls or her reguest. And I cite the exanp

fmd
o

bacik in 1967 where the Hanhattan Borougn
President roguested a Hew Yorik City 3ocard of
v e 1t evaliuate the proprilety o the

STACL

B SN S S N T P I T 3 U S .
CONUUCh Q¥ Tog PpuULLiie ooiiler Wit Todard S0 ond

J N U S DN ) T e g Cy e e e o e e N [T N ey L Yy da
STOrLQS At ave aAppeardd i oo ooV Lorn Jodu

SALLUAING L0 LODLOPREL COnduCt oY A as a4 puoLla

The Hoard Jid oconduct an

Lavestiyacion, iossueu 4 rewoLt statlay taat

caere was aasolutedy 4o doungation Lo Lae

chacges agalnat che dlanbacttan Jorouga Jrasident.
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his name.
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Turning to the second part of my papar

L3

[

dealing with the need for a broader ethics acc,

5 that selfi-regulation of conduct is facilitated
5 by a broar bpased code of ethics or ethics act

7 containing relatively general and flexible

guidelines that can be applied to any

[o¥}

J contenplated action involving guestionable

exanple the code o©of

km
¥
I
[l
o
Q_:
W
G
pud

19 ethics. And

il cthics drafted by an organization in the Unitea

12 Ringdom. It contains the following provision
13 relative to oifficial conduct: "The public is

i}

i4 antitlied to demand of a local government offiver

i5 conduct of the highest standard and public

would oe shaken

ncegric

{41
I
e
<

Lo confidence., And aig
: ; . Yy ey e U R Tx Y1 ALY Pl Reyraraeles o
3-7 e L2 Cie 4 \}dut l;‘:\j;);}lc.},\.}.{}p povwevaer PR .»0‘.3;’21.«":.3\.&,

L3 Jere ©o agise that be could ia any way be

L indiuencaed oy Laprodsper woblves. A oroad

e Junieigal Sthics Aco or Coud oL cuihied waould
54 Saiuloe a ar caplover co aouildy
ol Gil annrosriaty SUperLor L Uritiag o vhenoevar ae
600 S she Suswects cnat oresent or anticipated

2 AQTLONS Y ViAivLdce Cile aco oo sode. dany
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ootential conflicts are minor and
inconsequential, and there are also unavoidable
in a complex society. The superior should be
responsible for nmaking a written determination
and notifying the person seeking the advice
within a apecified time period. If for any

gason such a written determination is not made,

L

O

o

he matter should automatically be referced

T

cie board of ethics for a determination. And in

avent that the latter does not prepare a

(e
o
v
P

written determination within the required tinme
period, the act or code should specify.that the
Doard's failure to act shall be deemed an
advisory opinion, and that the facts and

circumastances in the »articular case dJdo not

conuibrtute Lo a violation of the act or tine
SOUE e

N ouolf-voculation of condudct,
Jufortunatedy, 15 Lnadeguace Lo pravent
siolacions of osunical svandarde o raise
shLioal octanwards asfdocrively 10 wubllc sQrvica,

S U

U Lon dst oo Lalilatoed $o o remove hie
opportunity and incentives for unhethical

Jid LNcreass Cia YLK oCaac sden
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venavior will be dJdetected. The Hunicipal Lthics
Act and/or Hunicipal Code of EBthics should

orovide broad guidance with respect to

b

appropriate conduct. lHlunicipal officers and
enployees, for example, must avold giving the
appearance of a conflict of interest or
exhibiting any form of unethical behavior
undermining nubli¢ trust. Conseguently, the
propriety of the social contacts of public
officers is deserving of mention. The Code of
Sthics should cautiocn public officers and

employees to e careful in choosing thelir social

0
oo

1ssociates pecause of the danger of giving the
impression that the officers or employees are

PR T S R |
Qunigcal

¢l

sngaged in unethical activities. Suotl

problens are involved in relations between

guvernnment personnel and thely colicgues. An
Australian public service Doard clreuiar
fuidolines rolanive Lo the code ol
B B O ST S b - i LoD
CONGUST and SUIDULALeS JUal e e cdad Ua L0
Golder shourd De Jrank and nonest i oriicral
gealings oL corloguese® Tao avarad alaso
Qrricers o avoid aadllooe L Lhely fevorts.  And
Goca 0Td aeOR SrLOILy S0ME 2NanRlias.e
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"gicuations in which a report could potentialily

e regarded as having been made with malice

©

where the report knowingly includes fals
allegations, where the language 0f the report is
deliberately unnecessarily strong in a watter
which might unreasonable harm the person being
reported on, where extraneous material is
deliberately introduced so as to creaite a
misleading inpression.

A serious problem involving the
relative unavailability of »nublic information is

the unavailability of public information in many

L

aunicipalities. Back in 1965 I had a graduate
student who wanted to study the City of Albany,
and he wanted to know where Lo start
sald you should obtain to copy of the City of
Albany Chavcer. And he saild,

i said, "Ia most cltiel, the Ciuy

=t

[N D P N T
210 CRArCer .

e .

ey . 5 y e p P YR PR [ I
Cleck nas conies and they are rceadily

- P T 13 e gy e e S d P . Yy s
GAVALLUOLCa ATg WQAen e graguace J cudent LO0Re
[ Je ley e S, S T TR N A L [} 2 T RPN N i e fee P

SO LN LiLY LIS rKy a0 SdLdyg LAQLTCyy ixatT L

ey b Y - N w Y ey g N\ oy 3 T . P i AT e i ey e
CITAR LoiGwaeyr gqeara O G gnarcails A L Tnans
(e g [ R e i e La g eg . o - ot .

e wWdn oLl ing Al Crutdae LAVen ‘—Odd\"! FAW S 2

23 3

very Lifvicult co Ziad a cooy of the Saavcer of
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the City of Albany. And this is true I Know in

other ¢ities in the State that freguently it is

difficult to gain access to charters and other

basic information. I require ay undergraduate
students to write a research paper on their
homeltown government, and some of them raport
experiencing great difficulty in obtaining
information on the government. It i3 just not
readily available. This situation contrasts

1 R

with other states where such information is
normally readily available. I am not saying
there is a deliberate decision on the part oz
=he oublic oifficials in these instances to

4
< -

githnold iaformation, but there 13 an ethica

ft

the information available.
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iillijl;i.c IOLOINATLION, LI TO wualay Tad reLgane ok

suen Lnformaition. O vVery fedeht xauple Or sden
a4 Sihouablon invoives che davor of Detooit,
colenan Young violstisg awvparaacly Toe drehigan
Sreedon ol LAL0TAaTIOn Law. And Tne lavor was
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narrovest parameters.® And that 1 wvhat is

goirng oOna

rious problem involves

o

Another s
attenpts by government officers to co~opt or
manipulate citizens. And I won't expand on

e some comments in my paper.

<

that, but I do ha

h

dunicipal officers also have an ethical

obligation to comply with all states and federal
mandates no matter how disagreeable the mandates
may be. New York State levies more mandates on

its local government than any statce ia the

I

[ 2284

union. And in some cases, of course, loca

oEficials may not be aware of all ox the

mandates that are levied. 2ut, there i3 an

o

obliigation to comply with whatever the mandaie
are or to put pressure on the legislature or cne
ouacubive Dranchy as the case may Le, Lo ghange
oy acaify the sandate.

Lowind up o Toe pa@er wiith owo segbionsg

Se 2 4w o g 5 ta e ooy iy cy e ayg Lo il [ S B
ancitled Intractania SLolodd JrobDlomns.
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three others that I think you may wish to
included in the draft act. One is a fair day's
worit. And what constitutes a fair day's work
may be somewhat controversial. But there are
many ethical problems involved with how
enplovees and officers use their time for which
tney are paild by the municipality.

Secondly, s3ick leave, And again, this
i3 a very serious ethical problem. And thirdly,

the ultra veres problem. And by that, of

5

ing their

o

course, we mean officials excee
autiiority.
L nave g section called, Personal

e 22 L e SRR

Aesponsibilicies of the 2ublic Servant. And,

just to hignlight the kKey words, I am advocating

sunlic officers and cmployees shculd be
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Gewiy oy 4 R T D A TN T T s T T e Syevison d VRS Y vy Ty e 4ot ey
SUUaL TCLPONSLVENTo,y, QUUaL JQIVICQ JrOVISLOl:
v v R e R R LI S y e ay 3 tw ey kew oy vm 3 s e v o4
Lodad Lo LT 2duiningy 2uld L TaxacLion and
i e N - i R

CISES 10 I RSSO E L O VR RS B S LdW e

% - iy N g ey FREN - L P -

RS EENOSS S SR “f (PRUSRENECES VR Sail UL C e 3ad

R O S e vyoo PR IR BT S S oy [P Pl N 3 en o~ - J— .l
Sthics ALt as drarted oy Lae Joanission contains

(ot}
I
o
&

40y te vy sty T g e P Soee ety - . Do i ‘
ARy RORLLend UGV LILLIONS. Loaave Loauied




s

[\

(€3]

Ty
L de

19

few which I think perhaps should be modified or
amended in some way. It is guite apparent that
unigue and subtle ethical problens do arise in

government. And its impossible in an ethics act
or code of ethics upon the conflict of interest

ifically. herefore,

4}
14
9]

act to address these 5
the provision for a municipal Board of Zthics
that iz authorized to issue advisory oplinions is
hWighly degirable.

In ¢losing, I want to stress that the

municipal code of ethics needs to LHe

nplemented by other acts. In particular, cach

sur
aunicipaility should adoput effective control

syscens co reduce the opportunity Zor and

stection of unechical

&
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ingrease the rish
pehavior. in addition, each municipality saould

sonnel salary policies o 205Ul
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chat all officers and annloyees aro traatoed
LALELY e The aaintenance ol niygn etaical
stancacrds od governmentc altinatily Lo ocae
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impressing on personnel propriety should be
their central guide and tenant.

CHAIRHAN FOERICK: Thank you very
auch, Professor dimmerman, L{or your very
thoughtful statement. I would say at the outset
that what I think I hear you saying is the draft
that we have presented is not strict enoudh.

PROPESSON ZIMUATRMAN: It is not bread
anough. It may be too strict 1in some respects
and not strict enough in other But I think
the coverage ==~ you are basically focusing on

icts of interest. And I thing thac

is important and that, in general, you do a 3yood

jon of addressing that problem.
COAAIRMAN PHERICK: Thank you.
DOPLSS0R ZIMARRNANY I an suggesting

Chnat the subiject X @Lalcs Coverd A0re faan
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different nmunicipalities to regulate as they

might deem best in the conctext of the particular

community. And I would just note that for
purposes of the record at this point. I did

note that you feel that the removal of unpaid

nublic servants =--

3

PROFESSOR ZIMMERMAN: ilot all. I

1%

think there are some which could be exeapted,
ves. The regulatory ones, no., That is the
point I am makinge.

CIHAIRITAN FBERICK: So, if somebody
hypothetically is serving on a zoning opoacd

exercising guasi=-judicial fuactions.

ey A ad Y P FATE AT X X A .y - -
PROPRSSOR ZIMNIEBRIAN: Yes, and is
unpaide.
TYR T UYAAT IMRITIIYT Y TTyyey A 3 e gy
CHATIRAAN PEERICI: UnPalLd,y LUt you

foel chat that official vhould be brought witiia
che sceowpe of srovisions That Jresencliy 4€ oo ane
would not Jall within udiauer our drafc?

DPRGILES0R AN RAAL FEEITIN

CHALRIAL FIDRICI:  Thank you very
Ui .

COMIIZSE0NEN AAGAVIERIT: L aave ot two
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which we nave had a lot of trouble with
effecting a satisfactory resoclution on. And
that is giftse. T think in an earlier draft, ve
nhad something close to an absolute bar on any
gifts. And the comments we received in neetings
we held with public officials throughout the
State we heard again and again that it is too
categorical and unworkable, and it puts peopnle
in a very difficult and embarrassing position.
The examples were 1f you were invited to an
annual charitable banguet, can you attend. The

one case, I recall was the town's insurance

[ ar et

advisor every yvear would invite the nembers o

4 3

che town board to dinner to review the towa's

L 13

P e e DS e ey T PR S L SR
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& 3 .l TaTY en 4 oty eyt s ey s o PO - P Ly ey g
And the Lusiiness Jerson wiii ¢Lier Lo, L many

CaseS, Well, slaply osuy Lo sunche adld Lnonany
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CuivV idd e ocuvt Ioaun’oo o caind o ge Lhould aavae
anyehing tnat will perait even crivial
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people don't quite know whether it is true.
Take, f£or exauwmple, if you get promotional
materials. In one town meeting a town voard
member pulled out a note pad that had the nane
of, I think a printer in the town who 2printed
the local newvspaper. And he said, "Am I in
violation of the law here, using this note paa?”
Well, f£irst, do you think that those lunches,
note pads, and the like, should be barred? And,
1£ not, do you have any thought on what might De

a workable zolution?

did read part of my prepared statement whica
specifically address that situations. and 1.
ferred to the Townoship of Piscatawvay, iew

. 3 L i de Vo S gz gy b v PN T T T e e e
Jarsey s code or 2thics WAlO ZOIDIGL An orlicer
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interest or, at least gives the appearance oL a
conflict of interest.

COMMISSIOHER HAGAVERN: The answver is
that it eztends their working day to have to
attend the dinners, not necessarily that they
are going for sheer pleasure of it. And if it
is required that they pay for it, the tickets
can be expensive ==

PROFISSOR ZIMMERMAN: I assume that

o]

?

{\

most of the officers are aware when they acceapt

appointment or election that they wiil be

extended invitations and they have to be

available at odd times and seven days a weel

cwenty~four pours a day, and so on; and this i3
;

something they should know or perhaps they

shtouldin®tc accepi the appointment oK stand Do¢

I
b
o
'X
“

sloction. And it is npot unreasonavle Lor

b e
~ -

so wsay, "Unfortunately, I can'i o attend because I
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cnat the board of ethics could be reguested to
make a vuling. In other words, any officer who
s in one of these situations, knows that 1t is
coming up -

COMMISSIONER HAGAVIERI: in other words
vyou give some standard that would give

discretion that meaning that the bar is not

PROFESSOR ZINMERIAN: That's ri ight. z
am suggesting this is an alternative. If you

went to keep it more f£lexible, since the Doard

(1}

of Dthics has as a major role the providing of
advisory opinions, it couldd sinply ve suggested

can only be accepted with the

€3
}»«J
o
3
4

chat
soraission £rom the board of egthics.
COMNIBSIoNoR IAGAVERI: I would jusc

Like to aoue, not in an argunentative nanieg,

sub just 50 Lhat no one is confused in ube
Judicinee, caat the exemption of unwald woaid
QMo rs alu <he LIRe LB Gou 2urons The 20alde
Jhev o oace SQoject Lo awa 0L LDa JegUuLacLonag ol
CONUUC TG . hey o oare Suljecl Lo transactivnad
divelosure. D@ thaey aave a conilico or
SOCSNULIAL S0AYLLCh 1 U sdroacular sacuatlion,
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they nmust disciose that. And that is a very
broad provision in the exemption from annual
disclosure. Therefore, it does not let them off
the hook altogether. Par from it.

PROPESSOR ZIMHERHMAN: Yes. You nade a
good point. And I didn't comment on that. I
was only talking about the exemptions from the
annual disclosure.

COMMISSIONER MAGAVERW: Thanks very
much,.

5. SCUACHHNER: Professor, you talked

about the anual disclosure statement in your

[}

statenment itseli. And I notice that you suggest
perhaps coupling it with an audlting

reguirement, adg that would be a good way of

-

]
I
=
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(0]

policing the completion and L{iling ol

Zorms.  2id vou have in mind an internal audit,

for eszample, by the Jtave Comnmisslion, 97 WO vou
ciae

Yy ey v : vy S ey I PR - SV ey ey e e o oo g
SAVE LR L Jtate womprroller?
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couLa be done ag partc 0L Lac audit ot
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periodically., Or it could concelvably be done
by the state ethics commission. In ay fornmal
remarks I referred to the 1869 Hew York State

law that pecame affective in 1870 that required

all municipalities to adopt codes of ethics.

Pive years later in 1978, I checked on that.
And what I discovered was tvo c¢ities hadn't

adopted a c¢ode 0f ethics and that a relatively

fa

large numbeyr of towns and vilages had not

C3e 8o, in other words,

[

adopted codes of eth
the law was on the book. There was no
supervision, and either through ignorance or,
wossibly deliberately, a nuuaber of
municipalitices uid not follow the mandate of the

Ltaw and adopt a code of ethics.
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copy 50 that he can cheek that when he is out
auditing the records of that municipality. So,
I don't know why they weren't filed. DBut a
fairly large nunmber of municipalities did not

them five years after the reguirement wvent

o
)—I
s
[0}
143

g

o effect. And that has been a complaint.

oF
6]

in
and I know your Commission has had a complaint

about the Doard of Blections, of the various

h

reporte filed. Are they audited, does anyone
ever looik at thenm.

i12. SCHACIHNER: Thank you.

HS. MeNULTY: Professor, I an
interested in your suggestion that an oificial
ought Lo be able to go to an ethics Soard and

vestigation of a public scandal.

o]

asik for an i
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De o Duolic scandal.
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It would depend on wherever there i3, shali wve
say there is partisanship gson involved on the
local level or some type of personal veandetta.

3

e
e o b
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And it may o2 a situation where the local et
board may be totally impartial in conducting an
investigation. I think for that reason it would
e preferable to have it done by the State

Commission. One thing that bothers ne is the

LRT]

fact that the media frequently is not very

o

care

v

ful in sone of the reporting. And they
suggest that somebody i1s guilty of unethical
sehavior and improprieties, and they may Keep
this up day after day. And what can the
official do other than just denial, right? and
it seems that it woulu be highly desirasle to
nave sonmebody respohdinie at the reguest o the
official, anotb on its own ilniciative,
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estigata.
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a conplaint if the official makes such a reqguest
which, in effect, subjects the official to

jeopardy. Is that a good idea?

%

PROFBSSOR SIHMERUAN: I hadn't really
thought it through. I have a copy of that new
charter amendment, but I haven't really thought
that c¢ne through. That does raise questions.

5. HeNULTY: Thank you.

CHAIRIAN FBDRICK: Thank you for your
very helpful comments.

Mayor John Whitney, welcome to our
hearing. And I appreciate that your past
participaticn in the work of our Commisgsion,
Hayor Ynitney is ifayor of the Village of Avon.
Parhaps, vou aight tell us something about your
viilage ia cerms of 21ts size. Ana 1 would just
note for the yecord chat you pave gliven vegy
acgpive leadersunin co develoning condiice of

e iy e iy e Ty e T ity e . ey i S e ks
LRradt, SULodl STanNaGdus 14 Youlr SORHIURLTY 4

ana We Jdoula wonedil Y00 vour VLISWL o Tano
uyeabs

JSARTO ITHET s Thanid vou.s ag you
sadiy Loan the laveor oi Lhe village of AVo. It
So4 samdll, Cural Cconauaity L aostacs Jiew TorR.
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There are approximately three thousand residents

$
-

in the villiage. ‘here are an additional threse

il the Town. Tine Town iz

0

thousand resident
gyovernaed by a town board, so we have both a mown
board and village board in the community. and I

dw

GOoapprecian

4,

Y
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he opportunity te speak to you
today. I do not have a lengthy prepared
submission. I have sent a MNovember llith, some
correaspondence. And if you don't have that, I
have another copy ©f that for you.

CHAIRIIAN PEERICK: Pernams we can
include that as part of the recora of this
nroceeding as well.

HAYOR WHITHEY : Fine. You have that,

. vy '—'- « v » . - i- - [
5. SCIHACHUDR: L have a two=-page

e, P hi .«
oveaver 1lth -
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concerned from a small community that the rules
set forth in that draft were too restrictive on

a small community; that I didn't think that one

could very honestly function in an official
capacity without violating the rules set forth

in that. And that is why I prepared ay

statement on that. And, to your credit, I nust

tell yvou that I was much pleased with the

fos

revised draft. I was very concerned with the

gifts portion of the original draft. You spoke

a little pit about that this morning. And if
you would like ny comments on that, I would be

wisaed

£

glad to give them to you. 3But the r
I believe, adguately neets my concerns
wvith the original draft, so L was pleased witid

Lhat.

v Sy o T g peg 2 e s de o d oy TR P = T
LA COoNCoriied Witn Lne ISseriivions

ANnd that was sonmovaed Ll Lag S20ond araily ailu

Jas pleagsed o see Yhat. Loam sosaevhatl
confuseu, 2 Litvle oLi conceracd on the sectlon
s ocage 13, section Al-ll Caat Speals oo
representation Lo the municipality once uan
Jgodicial leaves odfLoee Ioam Aot a rawyes, 5o
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don't inow that

2,

the section correctiy. If what it is intended
0 do is prevent say nyself as

1Y

<

)

Hayor representing someone to the village b
in a suosequent time frame on a natter on wihich
I voted, like a zoning law, then I have
difficulty with that. If it is not intended to
restrict tnat kind of interaction post time
neriod of holding office, then it is just ny
confusion on what this section intends to cone

ocat level. S0,

ot

small,

¢
]

at, especlally fron
again, it may be just my coniusion with the
sectione.

The submission section, JSection 3.2

on page twenty=-three, again, that can be ny

- 3 - ol N A & Ao . L PR
crouble with interpreting the Lntent ol cag
SeCtione rhe way I reaud it, Lo o louw e L0

selieve Thatb L& sonecng nad Busiaess ©o Lransagt

gl ovne village bDoard, Tagt o chalb 2orion should,
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past Lew years. 1 have difficulty with that 1£
that, again, is the intention of the section.
L£ it is not, 1f I am misinterpreting these
seetions, I guess my recommendation would be to
put it in more layman's terms so we could
understand it once we got it. That is a general
concern I have with any legislation like this;
that the people you are dealing with are not
attorneys and they need to be able to undersztand
thiz in their terms. S0, some Kind of education
to go along with the legislation I think wouid

go a long way to help us.
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ethics board at the village level is the point I
am just trying to come at. And many other
vlilages and towns may decide to do that. So,
when you get into the number of meetings, when
you are talking about a community with three
thousand people, I think requiring the ethics
board to meet four times a year is just too
restrictive. They don't need to do that. I
don't foresee the necessity of that. I think
they ought to meet with a minimum of once a
year. That is to review the profiles and the
documents. And then they can meet throughout
the year on an as-required basis. I think if
you get into the large municipalities that have
many more complaints, that they, then, with the
one meeting a year minimum, can set the number
of meetings that they have.

One of the things I didn't see in the
legislation was a time {rame in which that board
works, is required to work. Ve talk about the
board =-- or the legislation talks about the
board meeting a minimum of four times a year.
Unless I missed it, I didn't see a minimum time

frame when the board must respond to a
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complaint. The board could have met last night
and received a complaint today. That means that
it could be three months before that bhoard
looked at the complaint.

I didn't see any internal requirements
of the board as once they do hear the complaint,
how do they notify the person to whom the
complaint was igssued against. In what time
period should the board have to make a decision
s0 that the people involvgd in a complaint
process, once started, all know what to expect
as time frames; is a hearing required, do they
have to have prior notice of the hearing, stepé
through the process, so it is not just left up
to the discretion of local boards. I think we
need to spell that out so people work through a
process that everyone understands.

So, those were my specific comments on
the revised draft. In general, I am cohcerned
-~ well, fi;st of all let me talk about what I
am not concerned about., What I am not concerned
about is5 the intent of the legisiation. I think
it is needed., I encourage you to continue forth

with this through its enactment. I do not look
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at the legislation from a strained point where I
believe that most people are unethical and,
therefore, we are trying to control them. I
have been the Mayor of Avon for two years, but I
have been on the village board for six years
before that as Deputy Mayor. So I have been
involved eight years. And in all, I will have
been involved ten years with the completion of
my term.

In é small community, it is not like
any other group of people. There is twenty
percent of the people that usually get involved
to do everything. And that same twenty percent
of the people participate on the school board,
participate on the village board, participate on
the town board, run your churches, run the
chamber of commerce. So, there is an
interaction, daily interaction in a small
community. So I am concerned that if we put teo
much bureaucracy in this, that twenty percent
will go down to ten percent. People are willing
to give of their time when it i3 productive and
it has a good end. If we make it cumbersome, if

we make it difficult to do a good job for a
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community, these people will not go through that
work; you will be working with fewer numbers of
people. So, I am concerned about that. And I
understand your problem. I mean you have the
New York cities and the Buffalos and large
cities to worry about where there isn't the
necessarily daily contact. I live nextdoor to
the people I deal with. I cannot not accept a
gift or I wouldn't go to the local dance. I
mean you are going to run into situations like
thate I do not think that the legislation
should be so broad in its definition that it
leaves trivia to individual interpretation. I
don't believe that if you put something in this
legislation that is B0 restrictive as to say do
not accept gifts, and then someone like myself
says, "That means I can't accept a drink at a
bar from a friend of mine who was at the village
board last nights and may come again next week."
Zou can't say, well, that is trivia, s0 no one

v

icte If it is in the

ot

would ever make an issug 0
document, 1if it is in the final legislation as
"any gift," anyone that is upset with you can

make that a non trivial issue., 50, we have got




(_1

10

11

12

13

14

40

to be specific, which is why I like the revised
draft. 8o, not Kknowing what other testimony you
may hear today, one of the reasons I wanted to
come today was to encourage you to leave the
revised draft as it stands. I was concerned
that when people saw it being not so restrictive
as the first draft, that you may get testimony
encouraging you to go to the more restrictive
version. And I want to encourage you not to do
that. From a small community, you would be
throwing the baby out with the bath water, to
use an old cliche.

Those were my generél pointss And if
there are any questions you have, I can try to
answer them.

CHAIRMAN FEERICKX: Thank you very
much. I take it from your view ~- and I wiil
come pack to some of the specific comments that
you had, and I know Commissioner idagavern Wwill
be folliowing up on a few of them. One o our
concerns was and remains is to produce as a
minimum in the way of uniform standards cutting
across the state, but to do so in & way that

leaves plenty of room Lor local government and
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does not impede the important participation of
people in theiregovernments. Do I take it from
your comments as Mayor of a community of
thousand people that the document that we have
produced that is in this revised draft, noting
your specific comments, is workable to the
extent that it gives guidance, it is helpful in
terms of public confidence in government and, at
the same tinme, it doesn't drive people away from
government. What would be its impact in your
community as best you can devine it from what
you Kknow at this point?

MAYOR WHITNEY: I am extremely

comfortable with the revised draft, given the

2]

pecific gquestions I have in a couple of
sections, that the draft as written, taken in
total context, I think would be very workable in
a small community. I believe that it i3
important to make people sign statements that
they have read the legislation, that they
understand going into those functions what is

pectad of chem. I don't delieve chat having a

@

-
Qn

local ethics pboard is unmanageable. I don't see

anything in the document that is unmanageable.
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That is why I like the revised draft much more
than I did the original. The original one, I
was extremely concerned. This one, I think, is
much more appropriate.

CHAIRMAN PBEERICK: Thank you very
much.

COMHMISSIONER HMAGAVERN: To nit=-pick
just a wee bit, Hayor Whitney, you have two
points of interpretation. I think the first
concerns post municipal employment
representation of clients. The draft attempted
to narrow down that prohibition by using the
term "particular matter," and then defining a
"sarticular matter™ at page seven subdivision 11
of section 3, in a way that I think may meet
your concern. It expressly excludes
legislation. So that using your example, if you
as Mayor approved a zoning ordinance, that would
not prohibit you later as attorney Ior a
property owner, from say applying for a variance
and representing a client applying for a
variance., I think we have solved that problem.
I hope we have to your satisfaction. Your next

iz

point on che breadth of the term "submission® in
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connection with the regquirement that anyone
submitting a petition or request disclose
campaign contributions, I think ig a point well
taken. I think we have tio think about that a
little bit, because it occurs to me that if you
have a petition that is circulated in a
neighborhood, say in opposition to a zoning
change. Does everyone who signs that petition
have to disclose, gee I gave ten bucks or I
bought a tickets to a fund raiser last year, or
something of that sort. I can see that that
might present problenms. I do note that
"submission" is defined as written, And that
neets at least part of the problem. So, I
wouldn't require disclosure at the point of a
preliminary conversation.

MAYOR WHITHNEY: One of the reactions I
have to that 13 in Avon =-=- and I don't think we
are unlike other rural communities. lany of the
izsues Wwe get into are spontaneous. They can
happen overnight, in a day. There i1s general
apathy no matter what level of government you
are talking about. And as an issue becomes mnore

reacognized at a particular board meeting, ten

I~




(‘1

44

people can walk in and £ill out a petition and
give it to you. I don't believe == 1 could only
give you the perspective of a small community.
And it i3 -- there is rarely an issue that there
aren't two sides on, and you will have as many
friends and neighbors on one side as on the
other side. S0, it makes the job extremely
difficult to do that. And God forbid, if you
ever tried to do favoritism, you don't need
legislation laws necessarily to find that out.
Your neighbor will tell you about it that night
on the telephone. And people give general to
campaigin contributions. The Democrats or
Republicans will send outlet general fund
raisers or sell raffle tickets. That is the
Kind of environment you are in. It ig extremely
grass roots.

COMMISSIONER HAGAVERN: Can we try
another example, though? There have oeen cases
that have been reporcted of developers, fox
exaaple, making very heavy contrigucions at
apout the time of suopmitting a proposal for a
najor development project which may be very

controvarsial.
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MAYOR WHITNBEY: 1In a small comnmunity,
very honestly, I don't think that would be a
problem, because one of the things you have to
understand 1g that the people comprising the
head of the local party that control that money,
may very well be in opposition. Your chances
are that they, themselves or their cousin or
their brother may ve opposed to it. You can't
hide that in a small community. Because, again,
it is your neighbors who are receiving that
contribution. It is not part of ten thousand
contributions totalling a million dollars. If
one person walked in on a small community and
gave check for two thousand dollars to that
local canmpaign, I think they would be
flabbergasted. It would just stand out so auch
that you couldn't hide it if you wanted to.

COMMISSIONER MAGAVERN: If vou are %o
assume that the present disclosure reguirenments
of the law are not ailways adegqute and don't

utiong are aot

o

always =~ 5o that those coniri

always picied up, do you have any »roblem in

v

principle in requiring a developer to disclose

ona?
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MAYOR WHITNEY: Mo. In principle, I
don't. Again, I don't want you to think because
of the small criticism I have, that I am against
the intent of the legislation; I am not. I am
fully supportive of the intent of the
legislation. I really don't have a real problen
with it. I just wanted to be practical. And I
would just ask you that as you go through
whatever revisions, you just think of yourself
not only of the types of examples of unethical
acts you are trying to control, because there
are always examples out there, but try to deal
with the legislation on a weekly and monthly
basis on how we are trying to do our jobs, and
make sure we can continue to do that within the
contexzt of it. I guess that is really all I am
askinge.

COMMISSIONER HAGAVERN: We are trying
to do that. Thank you very muci.

MR. CCHACHNER: On The issue of the
annual disclosure, do I take 1t that you do not
find that overly burdensome as guirently
drafted?

HAYOR WIITHEY: o, I do not.
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MS. SCHACHNER: And it nmight be
effective in either highlighting activities so
that there are no conflicts of interest?

MAYOR WHITNEY: And there is an
awareness to it. It is a reinforcement every
year. We happen to =- one of the things that we
have done is we have some =-- I can't quote you
where we found it, but it is a general outline
on ethical standards and practices and behavior.
And we have it posted in the board room of the
village. And usually, every year at the annual
meeting, we just go through it to try to refresh
ourselves as to what we are all about. 5o I
don't think annual disclosures is a bad idea at
all. It is just a reinforcement tool, because
we do get busy and I think it's good to do that.

CHAIRMAN PREERICK: Thank you very
much, Hayor. I appreciate your help.

Jeifrey Haber, Bxecutive Director of
the Associatiocn of Towns. Thank you, ilr. Haver,
for particivation of your Assoclation. Anud you
have been very nuch enganed in the process of
our development of this document, and we have

beneficted, certainly, £from your previous
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comments, and I know we will today as well.

MR. HABER: Well, I thank you for
allowing your staff to participate in a meeting
that we had in the Catskills where this was a
very invigorating topic of discussion. I am not
going to read all of my written testimony., I
would like to read a portion of it, and I have

some conments.

The association of Towns of State of
New York is a non profit menmbership association
representing the nine hundred thirty-two towns
in New York State. As such, the Association
maintains an abiding and primary interest in the
conflict of interest laws affecting local
government and the public officials who choose
to serve their town governments across the
statce.

Qur agsociation has been dedicated to
the cause of good government since its Lormation
in 1933. Aas expressed in our Constitution and
Bylaws the purposes or the association incluages
to invegstigate, study, discuss and recommend
improvenents in the application of more

eificient methods in goverament, as well as to
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promote education in local government and to do
any and all things necessary and proper to
effect the greatest economy and efficiency in
such government for the benefit of the town's
inhabitants in the towns of New York State.
Throughout its existence, the Association of
Towns has sought to carry out each and every one
of those just enumerated goals. We recognize
the essential need for a set of standards of
ethical conduct to guide town officers. The
public nmust have confidence that governmental
officials are acting in the best interests of
those they represent. A code of ethics does
help to cement that important cornerstone of a
democratic government. Having said that,
however, I appear here today to object to many
of the provisions contained in your UNovember 7tnh
draft of the Municipal Ethics Act for Hew York
State municipaiities, and express our opposition
to the adoption o any new code of ethics.

Let nme detall our c¢oncerns and
objeceions. PFirst of all, our association feels
Ehat the existing ethics provisions contained in

Article 18 of the General !Municipal Law are
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effective and have worked extremely well since
their enactment in 1964. We believe they strike
the desired balance noted by the Legislature in
its finding when enacting Article 18. The
legislature found that, "There is an increasing
need for known standards of ethical conduct as a
guide for public officers," and that, "Lest a
few brand the many, the discernment of the
offending case must be made certain and its
elimination sure." However, it also went on to
gstate that existing law is too complex, too
inconsistent, to overgrown with exceptions for
such a clarity of understanding to be possible,
and that there is another equally inmportant
objective, a formula of conduct which is not
only c¢lear but reasonable, one will peramit
governmental employees to share in the nornal
benefits of a democracy soclety and econony they
serve. If government i3 to attract and hold
competent administrators, public service aus
not reguire a complete divesting of ail
propriety interests. Real conflict nust be
routed out without condemning the

inconsequential. I think that we feel that your
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motives are good. But, perhaps, when something
isn't broken, we shouldn't strive to £ix it. We
think that the existing law has worked
sufficiently. It has latitude for
municipalities to make stricter codes in their
own localities if they wish to. Local
government service is comprised in many cases of
people who are practically volunteers or worg
for little or nothing. And to require financial
disclosure in every town we feel will discourage
service by needed professional people,
especially when we talk about a planning board
nember who may serve for five hundred of one
thousand dollars a year or, in many townas,
perhaps donating their services, and to reguire
their spouse and children to disclese this
information we feel is uninecessary. We feel
that Article 18 works. UWe understand it. Ve
ask you not to change it. Let each local

gqovernment cighten up their own code of ethics

The campaigning provizsions may address

a few isolated probliems, but we feel will create

many more that are perhaps too confusing. And
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also, commenting on the revolving door
provisions, it 1s a particular problem at the
local level when you perhaps do not have lot of
professionals living in the community to
prohibit them for a length of time from doing
work in the community after public service.

The c¢oncluding part of my testimony
says that we want to restate that the
Association of Towns recognizes the importance
of a code of conduct. We simply £feel that the
General Municipal Law, Article 18 has already
proven to be an effective and workable code. I
think it was nentioned earlier that thefe was a
great number of municipalities that hadn't
followad the law and enacted the code. But I

think that statistic was based on, I think

2]

Professor Zimmerman said 1970. I think you will
£ind that if you look, that probably over 95

nercent of the wunicipaiities have a code of

v

e
3t
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athicyg in place.

Article 18 has successfully struck the
balance between ¢larity of understanding and the
routing out of real conflict. It has protected

s

the public from municipal contracts influenced




™

iz

i

by avaricious officers, and has protected
innocent public officers from unwarranted
assaults on their integrity. Host important, it
leaves to each local government the
responsibility and obligation to express in its
own codes those ethical standard which its own
citizens and populace demand and desire. The
Association believes that it is the proper road
to follow. The principle was recognized as
recently as in 1987 BEthics In Government Act
which provided in new section 811 to be added to
the General HMunicipal Law. That affected local
government bodies, to promulgate their dwn rules
of ethics and financial disclosure. Section 3811
did not set standards for either.

And I would like to thank you for the
opportunity to be here.

CHAIRMAN FEIRICK: Thank you very
auch. I would just note for the record tanat one
of the ovriginal impetuses for our Commission's
Worik in this area, aside from the being directed
by the Governor's dxecutive Order to examine
both state and locai government, were many

communicatctions that nenbers of our staff,
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including myself, received last summer as we
traveled throughout the State of Hew York
visiting communities in every part of the state.
And we met with attorneys, people who are lay
people active in government. And repeatedly,
people were asking us for guidance, for our
views on the subject of conflicts of interest.
And, as we moved into the subject the following
those visits, we began to conduct our own
studies and examinations and investigations.,

And we also put together within the Commission
to play a major role in the Commission's work,
those Commissioners who have had extensive
involvement in local government. And
Conmmissioner lagavern, as you are well awvare,
nas been gsteeped in both state and local
government, and particularly in the area of
aeveloping conflict of interest standards in his
part of the state. And so, we dave been very
nuch aindful of the importance of striking a
balance, not engaging in an area that is working
and isn't "broken." I do share that view. If
something is working, and working in a way that

promotes confidence in government =-- and there
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are polls that suggest in general, having
nothing to do with local government as such =--
that faith in government, perhaps, has been
tarnished and damaged a little bit in recent
years and that we are in an important period of
time where those engaged in public service
should be making their contribution to renewing
and lifting that phenomenon that may have been
developing over fecent years. That is something
that I suppose reasonable people might have
different views on. As you know, and I think as
you commented, the Ethics In Government Act of
1987 does ask all communities in the State of
fifty thousand or more to take a look at the
subject of disclosure. And the State law says
to communities fifty thousand or over, if you
don't came up with your own system of
disclosure, you then will have to follow the
disclosure provisions of the Ethics In
Government Act of 1987, If one examined those
disclosure provisions and examined the proposed
disclosure provisions in our draft document, I
think one would have to conclude that our

v

proposed digclosure provisions are far less
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intrusive, far more manageable, certainly in
terms of privacy interests than the provisions
in the BEthics Act of 1987. For example, our
disclosure provisions are very limited tQ what
we feel are basic information that should be
provided to voters, such as the official's real
property within the municipality, the official's
occupation, private occupation, either
self-employment or one's involvement in a
corporation as an employee. So, it doesn't
really go very far. And I don't think it -- and
that is my own view. I don't think it presents
the kind of threat to privacy interests that
perhaps might be presented by the Ethics In
Government acts of 1987 if it were to apply to
all municipalities around the State. Now, I
would note that that Act does not apply in the
area I am discussing, to communities under f{ifty
thousand. S0, your views are certainly very
helpful to us. We respect very much the fine
work of your Association. And, at the end of
the road when we make our recommendations to the
Governor, it may be that you will find

s

provisions in the document that are an
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improvement on the present law. And if you do,
I would hope that you might say so in the
process of debate and discussion on the subject.
MR. HABER: Well, we feel that there
there has been progress made since the first
presentation. I would just like to comment that
in a small town, having served as a Supervisor
in, I guess a relatively small town, that if a
person owns two or three lots that they perﬁaps
inherited or bought as an investment throughout
the years, I don't know that it is everyone's
business. And if it discourages =- I mean if it
is doesn't come in conflict to start with, and
the provisions provide for it if it does,
existing., If it has the effect of discouraging
people, or people say "It is not everybody’s
business what I own and what my wife owns," and
that kind of thing, and we lose people who are
hesitant to get involved in public service
pecause of those types of requirements. The
real goal here is to get qualified people to
serve at the local government level. And
because of the problems that face all of us

to&ay at all levels of government, this becones
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more and more difficult as time goes by. And ve
need not create something if it is not needed
that would further discourage qualified people
from serving their community.

CHAIRMAN FEERICK: The point of view
you expressed is one we have given a great deal
of thought to. And we have accepted that
insofar as it is applicable to those who serve
without compensation. And where we drew the
line was, we felt that disclosure was useful
from the public interest standpoint with respect
to those who are elected officials or who are
compensated by communities} recognizing that
even in the compensation area there is a range
of levels of compensation. So, that i3 where wve
drew the line. And,‘as I say, I recognize the
concerns you express, and certainly appreciate
your participation. I would like to turn to
Coummissioner ilagavern.

COMHUISSTIONER MACGAVIRU: Hr. daber, I
don't want to try Lo use you as a sounding board
for ay own testimony. 3But I am interested in
your feeling that the present Article 18 is

satisfactorye. And I have a number of points on
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which I found difficulty with it, and I would
like to get your opinion on them. Taking first
the point that Chairman PFeerick raised, the
disclosure regquirements for communities over
£ifty thousand, if they don't have it now, under
the 1987 Act, do you find those workable? Do
you find that the form of disclosure required by
the 1987 Act is workable in local government?

MR. HABER: Let me say that that
portion of the 1987 Act wasn't our favorite
section of the law from the town government
perspective. I guess we felt in accepting it,
that it was applicable only to the very large
towns and that it was not what we wanted but at
least it was not an across—the-board inclusion
of every town in New York State. I don't think
that -- I am just uncomfortable when we evolive
to =-- I would like to assume that the people
that are seeking office and are wserving the
public are honest citizens ©o begin with, an
agsumption of honesty rather than a feeling that
chey are about to embark on a Vatergate type of
career.

COMMISSIONER NAGAVERN: That is our
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assunmption, I nust say.

MR. HABER: And I think that we need
to keep that in mind that these are honest
people. And how much is served by all of this
financial disclosure? Those provisions, as I
recall -~ and I am not absolutely positive that
I am correct on it -- but it required éalary
disclosure and --

CHAIRMAN FEERICK: Hot our provisions

MR. HABER: Not yours, but the
gxisting law which you referred to, I think.
And debt -- it was almost like a financial
statement. I think that is out of line and way
too far.

COMMISSIONBR MAGAVERN: We agreed with
you. And that is why ours is 50 pared down.
Jould you agree that disclosure on a
transactional basis ought to be required where
an official has not a prohibited conflict, but
some indirect conflict, say owns property
nextdoor Lo a property that is going to e
developed, and therzfore --

IR HAVER: Well, I think that is

covered under the axisting ethics lawy isn't it?
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COMMISSIONER MAGAVERN: I don't
believe it is,

MR, HABER: A planning board member is
asked to disclose or is expeﬁted to disclose any
interest he may have in something that comes

before him.

COMMISSIONER MAGAVERN: But the
"interest" is very narrowly defined in Article
18, as you know. There is an interest in a
contract. And if there is no contract, there is
no regquirement of disclosure. Another example
is the litigation in the Tuxedo Park case where
the public officials are enployed by say an
advertising agency that is going to do a lot of
work for a developer. And the develaoper comes
in with an application for development. There
is an opvious possibility of favoritism there,
and yet existing law does not require disclosure
here. The Hew York court said despite that, we
are going to rely on a common law gule of
appeacrance of impropriety. How, at that point,
the guldance that you got from Article 18 is
gone.

iRe HABER: The appearance of
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impropriety exists. And if that is subject to
that provision, I think it is adequate.

COMMISSIONER MAGAVERN: You think
disclosure on a transactional basis ought ought
to be required in such a situation?

HR. HABER: I think that a public
official should not be in conflict of interest
or give the appearance of impropriety.

COMMISSIONER MAGAVERN: Let me turn to
another case, a purchasing agent buying
goods from a corporation owned by his brother,
not prohibited under present law. Present law
doesn't even require disclosure. Do you think
at least disclosure ought to be reguired in that
gituation?

MR, HABER: Well, I am not sure that
the -- you know, I don't what xind of money are
we taliiing about? What type of purchasing?

COMMISSIONER IAGAVERN s Juying 3ay
copying equimaent, copilers for say $1,500
apiece. Maybe he buys three of thnenm Jduring the
VEaT.

MR. HABER: I would hope that the

ebhical and moral ctandards of the individual
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would prevail in this situation; that he would
make known to the boess or the supervisor of the
town, or whatever, that this was his relative,
nad his relative had the best price.

COMMISSIONER MAGAVERN: My point would
be =-- not to argue that point, but in fairness
to that official himself, he ought to have a
rule that tells him he should disclose that.
Otherwise, he may say, "Gee, my superior really
knew it a long time ago," or, "I told the
predecesscr. And I thought it was oKay; I never
had to put it in writing." And the superior
says, "Well, gee, I never heard about it."

MR. HABER: The question in that
particular case 1is purchasing agents have 13 a

code of ethics of their own. And part of that

r

code is that they are supposed to purchase the
best sroduct foy the least amount of monet. ie
would have to assume that that the purchasing
agent, se Lt a corporation or town, 1s goiny to
Lovilovw that coue of ethicse IL hiis

brother—in~lawv nas the nest price and the best

(a5

AN

fuality picce of eguipment, then he should buy

{

that for the town. I£f he doesn't, he saouldntt.
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COMMISSIONER MAGAVERN: There 1s still
discretion. How many people do you contact?
You are supposaed ito contacts three, and there
are ten of them are out there. Who do you
contact? Let me go on to another case which is
a real situation. You have got a director of a
bank, say it is very important to have him on
the Industrial Development Agency of the town
for his expertise. You also want his bank to
buy bonds from that agency. Under the present
law, he can't serve on the I.D.A. Even if he
discloses the relationship and recuses himself
and takes no part in it, it is still a
prohibited conflict. That, to me, seems like an
exanple where the present Article 18 is
excessively rigorous. It doesn't provide the

exibility to deal with real problens of

h
}.-A

getting eupertise and, at the sanme time -- and
getting peopie to serve in an advisory capacity

or even a deciasion making capacity on the one

hand, and enabling the town Lo Ccargy on businesy

e
L
[
f]
s

0, in this case, the town Industrl

development Agency. I guess it woulda't be fair

of e to press you any further on that. I will
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take the onus of just having made that remark
and let it go at that. Thank you very much.

MS. SCHACIHNER: I have a few
questions. Again, on the issue of disclosure,
do you agree with the principle that the
public's confidence in the integrity of the
governnent officials would be increased if they
not only disclosed their interest in some matter
that was about to be voted on, bu: also
abstained from the vote?

MR. HABER: Right now, presently they
have to disclose any interest that they have.

MS. SCHACHNER: What about the
abstention issue, though?

MR. HABBR: Well, I tnink that the
present system has proved workable. I think

thac it should be the judgment of tne individual

1

himselfd aag to whether or not he wants To vogte as
it exists under Lhe psresent scatute,.
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goverament would be furthered ny that, leaving

it Jp to the individual to make that dJdeciscion?

R, HABDER: I don't think it would bhe
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ii} 1 lessened. I think if of the person is
2 articulate and stands up and says, "I have to
3 disclose this, but it is does not affect my
4 decision. Iy position here is to votes for what
5 I feel is the best interests of the town or the
6 government that I represent. I feel for this
7 reason and that reason I am casting my vote in
8 this manner. And it is in the best interest of
9 the town. That is what I am appointed or
10 @lected to do and I am carrying out that duty.”
11 And there are those people -- there are means to

be criticized if the people don't feel -- if

N
B
[
b3

13 they feel differently. But I spent eight years

14 as a town supervisor and four years asg a town

15 board member. And every single vote that I ever

16 cast that canme before my town board, I made that

17 decision based on what I felt to be the best

13 interests of the people I served, regardiess of

19 vhether the paeonle were my friends ox not ay

20 Lriends, or anytibing like thate And I thing

21 thaco that iz a level of integrity we can expecdt

22 vitlhiout regulation in gvery person who serves in
oA 23 nglic QELfica.

24 CHAIRIAN PUERICK: Any additional
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gquestions?

Ms. McNULTY: Yes, just one., I
understand that your association has several
objections to the annual disclosure provisions
as laid out., What I don't understand is what
annual disclosure on the part of public
officials would you favor?

MR, HABER: Well, I don't know that we
would favor any. I would have to see some
alternativesg to see whether or not we could live
with it. But I don't see the necessity for it.
I think that if a town by town or village by
village, city by city wants to put that in, that
comes before the town board, and they feel that
if the circumstance in their town necessitate
that, let them go ahead and do it. We have no
objection to stricter home rule provisions,
stricter codes of ethics than exist on the
books. ‘fhat is their decision. That is what

chey are there for, tvo enact the legisliaticn

E
(23

that 1s »articular Lo their circunmstances.

&

3

across~the=poard iapositicon of disclosure, wve

dont't favor as an association.

A3 . HelULTY: Thank you.
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CHAIRMAN PEDBRICK: Thank you very
much. Louis Grumet is the Executive Director of
New York State School Boards Association. Thank
you for your participation. I will include as
part of the hearing records a formal statement
by Mr. Grumet that has just been handed to ne.
And I appreciate the effort that has been
expended in connection with this statement.

And, perhaps, if you would summarize the major
points of the statement and we can go to
guestionsg.

MR. GRUMET: Mrs Chairman, if I may, I
am not even going to summarize the points in the
statement. I am going to make some comments on
what transpired this morning and another point.
And you and your staff can deal with the
testimony later. First, I would like to thank
the Commission f£or sonething I have rarely seen
since I have peen in school boards. That is
really wpaying a great deal of atteation to a lot
of letters we sent you. aAnd I want to thank you
and I want to thank vour wstaff. I think you
have peen most responsive. We happen to think

that you have come up with a good pilece of vork.
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We do believe in disclosure. We have a great
deal of disclosure. Most of my remarks, I would
like to suggest will be dealing with the
specific role of school boards and of the
education system, because I am not quite sure
that the draft yet understands some of the
problems we are raising. OQur problems are not
with the substance of your draft. And there are
some technical points in the testimony that I am
not going to bother with right now.

Our problems are, we are concerned
maybe, if the draft works up to just the way it
is right now without some other clarification,
we are concerned there is going to be some
duplication and overlap and confusion which we
think will add to the chilling effect that the

Mayor talked about. For one thing, four hundred

b3

of our nembers, over hald of our menber, are

{]

small rural districits much like the dayor
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descrived in the Viilage of Avon. The school

3

v S e §o ) o vy g IR ISTEY: i i N P T
striCt 43 tag BaKe sige. One olb the things we

s
ot

would 43K you to consiuer conceptually is the

issue =-- I understand the distinction you made

between the unpaid appointed official and unpaid
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elected official. I would like you to rethini
that. And I would like you to rethink it not
because we are looking for any gpecial
exemptions. School board members, as I will get
inte in a minute -~- have wmore checks and
balances than one could imagine. And we think
that's good. We think that is very good. But
if you have conflicting and confusing sets of
regulations and laws, we are afraid that you
might inadvertently do that. We, too, are
worried about the chilling effect on running for
school board. It used to be in New York State,
school boards are about half the elected
officials in the State. So you are talking
about ten thousand elected officials, and about
five thousand are school board members. Bvery
school district but three have elected school
ooard members.

It used to Le the average school board
member Wwould servae about ten vears, which 1s a
Yong period of time In & very complicated area.
They run, to sone degree, the largest enterprise
in New York State, about an eighteen million

dollar enterprise. And the problem is that the
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turnover right now because of the tremendous
pools on their time and strains on their time,
the turnover is down to about three years plusy
between three and four years. People are
serving one term. And they are quitting in the
middle of the five-year term that they are
serving. And you are getting less and less
people serving. And we are very worried about
the overall chilling effect. I am not talking
about any particular provision, but I am just
worried in general about the elected official.
One of the reasons I think you should consider
the separate status of school board members as
elected officials is because there are already
s0o heavily regulated on the very issue you are
talking about. Right now, they can be removed
by the Commissioner of Zducation. AaAnd I Know
you are aware of that. And, Carol, I thank vyou
for your letter on that. They can renove each
other, which I think is uniguea. Lomay LDe wrondg,
but I think that 1is unigue among aunicipal

officials. Whey also have aan aeloction wattern

that is very dJdifferent than other officials,. I

would Llike to uignlight that because the very
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reason it was set up to be different was to deal
with the very issues you are dealing with.
School boards, except for one, have
their elections in Hay. They also have budget
votes ever year. So, there are, in effect, two
elections they have to subject themselves to.
And we think that is good; we don't think that's
a problem. This does not include -~ and I want
to point that out ~-~ big five cities which are
dependent school districts. HMuch of what I am
saying does not refer to the big five districts
because they are dependent on other general
municipal goveraments. But before I go any
furtner, I would lixke to highlight what I think
i3 a problem in the latest letter I got which is
otherwice a wonderfully responsive letter, and I
thank you, Carol, for it. It is a November 16ta
letter. 0On page 2, it says nere, "I might add,
we nave recognized the unigue status of school

boards »y treating them as a municipality rather

pe

than an agency of a aunicipality.® Let ne stop
right there. They are not an agent of a
nunicipality. And that is going to precede some

of what I am going to say. They are, cxcept for
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the five dependent school districts, separately
elected with separate taxing powers. And, as
such, I think that some of what I am going to
say is going to reflect the fact that they are
absolutely independent. It is not just -- they
couldn't possibly be an agency of another

municipality.

CHAIRMAN FEERICK: Can I just note for
the record that the witness is referring to a
letter from staff counsel to the witness in
response to a communication from the School

Boards Association. That communication, as well

’

as the response, would be deemed part of the
record of these proceedings, for purposes of

clarity.

!

HR. GRUMET: I'm sorry. I spould have

%

done that. And Lif I may again =- earlier in the

lettey which you can check later, you poiat out

i

as J30CES,.

(e
jo'n

that there are other units su
BOCHES, for youy information, are basically
instrumentallitices of schoodi soavds. They are
subordinate instrunmentalities. There 1s no =--
and I Know nunicipal law fairly well. There is

S

no parallel whatsoever between authorities and
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school boards. They are really very different.
I am not going to beat that to death, but I urge
you to pay a lot of attention to that. In some
of the points I am going to raise, I am not
going to get very detailed, but I would like to
raise some points for you. The Education Law,
in addition to the General HMunicipal Law is
extremely specific in many, many areas. One of
the areas deals with staff. And that is
sonmething I would like you to consider. And you
have nade reference here, I would still like to
to clarify further, if you would consider, s0

we don't have to have two hearings. We
certainly believe that there should be
disclosure. We have large staffs, and cectainly
-~ wWe are dealing with c¢hildren's lives. Ve are
not just dealing with conmmoditlies here. And
certainly, if there is something that should be
disclosed == for one thing, it wmay be the first
time that the sehool boards hear about ic. But,
there are provisions of State law, very
complicated provisions of State lavw and we don't

ike them. It's section 3020A of the Education

f o

Law. And ve are very, very concerned that an
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already lengthy process -~ If you have a
teacher, a tenured teacher =-- and all of our
enployees are tenured except superintendents who
are under contract. There may be one or two
others, but most of them are. When you have a
tenured employee who has had an ethical breach
-- and you can go well beyond an ethical breach,
but I think this is ethical. When you have
tenured employee who sells drugs to children on
a Saturday and is convicted -- I am not talking
about an allegation, but who is convicted of
selling those drugs, it still takes four years
and an one hundred ten thousand dollars‘to go
through a process to remove that teacher from
tenure. And I terribly concerned that one more
hearing =-- and I understanding what you say in
your iletter here about the Zact that the
hearings have nothing to do with each other. IT
does,. It 13 just one wmore nearing, one more
cost, one mere alongated process that frankly
saps the will of the management and the school
poard to do anything, I an afraid it will have
the opposite effect of what you want. What I am

arging you to do, without a specific language
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which we can deal with your staff on, I amn
urging you to make specific reference to the
3020A provisions of the State Education Lawv.

30 that when you have an ethical problem with
staff, there are not two separate hearings. I
think it's a very, very serious problem. By the
way, if you could help us amend 3020A to nake
that different, we would rmuch rather have that.
But we have been trying for ten years and have
not succeeded.

Something else I would like to raise
which you may think is irrelevant, but I think
is very, very basically relevant. We héve over
two hundred thousand employees, around 250,000
enployees, give or take. Right now, the Uew
York State 3oard of Regents =~- and I believe in
January the ew York State legislature will be
seriously considering a massive new proposail.
And that proposal will be to make teacning into

a profession. It is not currently a recoganized

orofession, tuch as lawyers or dJdochors orf
accupuncture or masieur or nasseuse.  Right now,

teaching is not under the Profegsions Law. And

th we and the teachers' unions are calling to

i

oQ
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make teaching a profession. I might say we
differ in our proposals. But we both agree that
there should be a professional practices Board
for teachers and another professional practices
board for administrators. Please get yourself
involved in that so whatever you are
recomaending and whatever the legislature does
on that issue this year will go together and
will not conflict with each other. I have this
terrible concern that they are going to conflict
with each other. In the same week, we can see
two different pieces of legislation going o£ff in
different directions. And again, I am stressing
our difference because the other municipalities
do not have the same situation we have with
teachers which are 30 highly regulated currently
in terns of their certification provisions and,
we believe this year in terms of what will
pacome licensing provisions and removal from
licensing and, certainiy, ethical congsideration
Wwill be very, very Keyed to what the practices
ooard will e doing. And again, I hate to
create more work for you, but I urge you to look

at that. Aand we would be happy to help if at
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all possible.

I would also like you to look very.
very c¢losely and remove the school districts
from the County review you have. And I want to
explain why. We don't have any problem with the
State Commission, the State Bthics Commission or
whatever emerges, which I assume will be the
State Ethics Commission being able to look at
this. We have a very serious problem with the
counties. Our problem very simply is that
school districts do not in any way, shape or
form report to the counties right now. And I
realize other minic¢ipalities don't report to
them, but there are many ways in which counties
currently under municipal law regulate certain
activities of cities, of villages and of towns.
that it i3 not true with school districecs. That
iz absolutely not true. And that 1 why I was

ette;‘:r

fomee

raising the other point Iin your
regpectfully, I hope. The isoue has been
brought out in the courts a nunber of tiaes.
Por ezxample, Jugt recently JSuffolk County, and
Suffuolk County twice tried to regulate smoking

in the schools and it was told they couldn't do
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ite And Suffolk County tried to regulate school
busses under their general powers, certain type
of transportation, and they were told they
couldn't do it. And, again, we would be happy
to help you with that. I am very, very
concerned that if you put the counties in some
sort of review == and I don't think you realize
the problem I am raising here and that is why I
am raising it so strongly. There is going to be
litigation, and I believe it's going to fall
based on the other court cases. And I would
urge the school district review procedures go
directly to the State Comnmission so we don’t get
into an issue. We are very concerned about the
precedent of being regulated by county
government because we are s0 strongly regulated
Dy the Zducation Department on a common bagis.
Most of the other things I said I
think are covered in my testimonys. And i1 I can

a couple of general conments =-- agaiin,

[}

Just mak
a3 I have comaentved, I thiny that Professor
Jimmerman 15 absolutoly wrong on unpaid

officialse. I think that the iayor was

1

absolutely correct, particularly when the bulk
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of our municipalities and school districts which
are smaller. And it is a very, very serious

gsue. But I do want to differentiate our

e

position from our good friend Jeff Haber. We
are not afraid of disclosure, and we believe the
time for some changes is coming. All we urge is
that you pay very close attention to the
Bducation Law and some of the unique situations
we have, and recognize that we are not dependent
on other local governments. Thank you.

CHAIRMAN FEERICK: ThanK you very
much. We appreciate your participation in these
nearings. And it was my impression -- and I
will defer to staff counsel -~ that we had
addressed the supervision issue in terms of the
relationship between the county and the school

. Dut I will defer to

er

hboard in our revised draf
others to nmaybe comment further on that.
HRe GRUMET: (lr. Chairman, 1L I may,

e S

WE& Jd0 not need to argue specili
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gon't think it has been sufficiently, and we

would be happy to deal with your staif on
specilifics.

CHAIRIAL PDERICK: We would be helped
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by your additional participation in that work.
And I had not appreciated until you said it,
that it is your information that there are ten
thousand elected officials in the State, five
thousand of whom are members of your
association.

MR. GRUMET: That's right.

CHAIRMAN PFEERICK: And I take it, that
you don't see a problem with respect to the kind
of disclosure that is reflected in this document
from the standpoint of your membership.

MR. GRUMET: HNo, sir. What we are
concerned about -~ I have rarely been 50 process
oriented as I am here. We are concerned with
who does what about it. We are not concerned
about disclosure., We just don't want to see ¢wo
or three sets of hearings on the same issue at
che same time.

CHAIRMAD PREZRICK: I am a tenured  Law
nrofessor in a praivate institution. Anu it aas
been ny iapression Lrom ay very limited
experience that tnere are not very many hearings
involving tenured teachers. Certainly, I

seflect maybe nore ny view of the law teaching

dn
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profession. I would be curiousg as to any
information you can provide us with referencs to
the level of activity in that area in terms of
the public sector. Is there an extensive use of
the hearing process to which you made reference
under the Education Law?

MR. GRUMET: FPirst, if I may, as a
former law student, let me suggest tnat I would
never remove the tenure of any law professor.
(All of the are perfect.P And they certainly are
not subject Board of Regents review. There is
ingufficient -- but considerably more than you
are saying =- there is insufficient use of the
3020A process. Yet, it is guite widely used.
Remember, we are talking about hundreds of
thousands of teachers here. What happens with
the 3020A process =-— and I won't, unless you
would like me to spend several hours dragging

vou through a harangue on this ==

inerediply conplicated and expensive, that vou
Y L :

tend to not go for the gray area; you only go

sy

Zor tne bad one. daving said that, there are
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still quite a few of them. And that is why the
teaching profession argument has been going on
for the last ten years and will resolve this
year. I think our petition has changed somewhat
and so has the teachers' union. If it would be
helpful to your staff I would be happy to send
vou both our document on this and the New York
State United Teachers, which differ
dramatically. They are both called
"blueprints,®” but ours is in a blue cover and
theirs is red.

CHAIRMAN PEERICK: I would like in the
interest of total disclosure today ==~ ih ny past
life as a private attorney I did represent
teachers in connection with their collective
bargaining negotiations and have sone
appreciation of the kind of issues that pubiic

teachers ~- the kKind of issues to wihich you have

*
¥
t

COMMISSIONER HAGAVIR: 25ust wanted to

U

e clear, lr. Grumet On wipat provisions, if any,
you thinkg amight have a chilling effect on
candidates for school board. Do you think the

annual disclosure requirement that we have got
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MR. GRUMET: If I were to make a
specific change, I would say the family aspect
of it, particularly in small school districts.
It really sometimes becomes a problem. When you
are dealing in a small school district, you
often have the problem ~- and it usually does
come out; the HMayor is absolutely right about
this. And it may just be a matter of form. You
often have a situation where one spouge is a
teacher and one spouse is a business official
and the other is running for school board. In
thege days of professional couples, youvare
going to see more and more of that happening.

And it does scare people out of running,

9]

although as the Hayor indicated, in a small

oes tend to come out anyhow.

T
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town, 1t
COMMIZSIONER HAGAVERN: s there any
anything thac we aave got 1n here that =-
dR. GRUMET: That i3 our major

concern, really. DSome of our nmembers have a

collcern awout che real Droperty situation thac
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Jeff Haber

i

COMIIISSTIOHER HAGAVERN:  Again
¢
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disclosure, annual disclosure.

MR. GRUMET: Yes. And again, I am not
sure how widespread that is. I think the most
widely spread is the concern about the family.

COMMISSIONER MAGAVERN: You don't have
any problem with the transactional disclosure?

MR. GRUMBET: No. As a matter of fact,
we think the changes you made on transactional
disclosure are very good. We had objections to
the original, and we think the changes you made
are very, vefy helpful.

MS. SCHACHNER: We certainly have
appreciated the all the detailed commenﬁs and we
will be in further contact. I believe we have
addressed the issue of appeal at the county
level versugs appeal going up to the State
Ceommission and have, in fact, removed the
oversight in the appellate process {rom the
school districts.

HR. GRUKBET: I will iook at that
again, and ay apclogies 1 I have overstated
that.

8. HCNULTY: I am just a little

confused as to what you suggest you do with
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respect to the ethics board hearing and the
3020A hearing. Are you suggesting that the
3020A stand alone as the ethics board hearing?

MR. GRUMET: I anm suggesting if there
is a 3020A hearing, moving -~- that is the
discipline hearing =-- moving on the same
situation, that it should take precedence.

11S. McHULTY: Just a time precedence?

MR. GRUMET: No. I wouldn't have both
hearings. I certainly think if there is no
3020A, I think you would have the right to move
forward. My real concern is if you have both,
they will become confused. One will be used as
a reason for delay for the other. And the other
i3 the one which absolutely has the right to
discipline. Believe me, from having looked at
this for f£ive or six years, any reason used to
possibly delay a 3020A is used. And this will
oe one of them. And I don't think that is wvhat
you intend to happen, but that 1s what will
nappeite S0, I am guggesting that i the action
i3 breought up for 30204, and I may add to thac,
if there is a professional practices board, if

it is brougnt up before professional practices,
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I think the ethics hearing should be dropped in
preference for the other hearing.
CHAIRMAN PEERICK: One, I want to end

by thanking you again, and>just saying that we

would be helped considerably by any additional

follow—=up that you have on some of the points
that you made. And you did indicate a few areas
in which you would provide us with additional
materials. As I mentioned at the outset of nmy
statement this morning, it is our present plan
to conclude our work with reference to the code
for transmittal to of the Governor before the
end of this calendar year. So we will be
working hard on this over the next several
weeks., When our f£inal document is transmitted
to the Covernox, obviously, we will widely
thereafter disseminate it. I am sure the
process would be helped considerably after that
by aiy public comments that your group might

5

o the dgocunent. Our work

[£)

nave with reference

insofar as the code i3 concerned will have been
conciuaed when wve transmit the document to the
Governor. e arce not a Lobbying agency. We

vasically have to glve our best judgment to what
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we think the law ought to be, what we see are
the problems under the present law, and what we
believe would improve the process, Certainly as
citizens ourselves, and those of us who serve as
Commissioners serve in an unpaid public service
capacity, we have an interest in there being
wide discussion throughout the State concerning
our views and our work. And your association
representing half of the elected officials of
the State seems to me would be an important
participant in that process of debate and
discussion. And I would encourage it.

MR. GRUMET: Mr. Chairman, if I nay
respond, first, I think -; and maybe I should
have said this in the beginning -- Mr. Magavern
asked several times as to what happens in terms
of the view of public officials by the public.
It is not as high as it should be. And I think
the activity of your Commission has been very
helpful, frankly, in helping to restore it,
whatever happens to the code. But I would like
Lo specifically invite vou right ncow be be with
our nmembers after the code is out 80 you can

explain is to them and they can then explain to
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you our concerns sometime in the spring.

CHAIRMAN FEERICK: We would be happy
to. AaAnd I think you very much once again.

We will take one more witness before a
short recess. and that witness is Raymond
o'Connor, Councilman, Town of Wilton. Good
morning, and thank you for being here.

MR. O'CONNOR: It i3 a pleasure to be
here., I am honored to be here and actually
flattered that the Commission has recognized
what we have done in the Town of Wilton in terms
of addressing the issue of ethics and financial
disclosure.

CHAIRMAN FEERICRK: Would you tell us a
little bit about your town in terms of size of
the community and any otner comnments you would
like to make.

MR. O'CONNOR: Sure. . We are a
community of about nine thousand people located
in Saratoga County. Our only governing body
within the town is the town board.

Approximately a year ago, a little over a year
ago, there were a number of issueg within the

town that pronapted the addressing of ethics and
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financial disclosure. Our town supervisor was
chairing a committee, and s8till chairs a
committee in Saratoga County that is addressing
the issue of the Ethics In Governemnt Act and
what it means for municipalities with a
population of over f£ifty thousand in terms of
adopting an ethics and disclosure law. Our
supervisor felt that chairing such a committee
at the county level, it would only be
appropriate -~ and our town board agreed with
him -- that our town should set an example in
leading this issue in our community.

There are a couple of other issues
that led us to what we have done in our town.
One is that we are a very rapidly growing
community. Our population has doubled in about
the last ten years, and there is a tremendous
amount of commercial wealth and residential
wealth coming into our town. And as we grow, ve
recognize the fact that the likelihood of
unethical ptactices happening in our community
iz going to grow as well., There was also
another issue =-- I am sure the Commission is

aware of "operation double-steal" which took
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place in the recent past. Two of our closest
neighboring communities had town officials that
were indicted as part of that programe. It had
always been believed that in small, upstate
communities that these things generally don't
happen, that it happens in the big cities; that
we are not Bilaggi's Bronx or Mannes's Queens,
and those things do not happen in a little town
like Wilton. But we saw it did happen in our
neighboring towns. 8o again, as a preventative
measure, we decided to address the issue. So,
in April of this year we became what we believe
to be 1s the first town of our size and one of
only a handful or so in the State of any size
that has adopted an ethics and financial
disclosure law. And in reviewing both the
initial draft and the subsequent draft that the
Comnmission on Government Integrity has sent me,
this is a terrvific tool that you put together.
The iésue of ethics isn't an easy one, and
trying to have communities accept this type of
document and implement it, I am sure that you

know from going around the state has not been an
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This is a terrific tool that you have
given every community to utilize. And quite
frankly, I don't see why any community wouldn't
be anxious to use this or some adaptation of it.,

CHAIRMAN PEERICK: You sinply warm the
heart of those on the Commission staff who have
put a lot of time in on that. Let me ask you a
question that has alwayé been of concern and
interest to me., Is it workable in terms of a
conmunity of nine thousand, a smaller community?
Are we being realistic¢ in terms of confidence in
government, in terms of getting participation in
government with this kind of approach?

MR, O'CONNOR: Absolutely. One of the
reasons that we wanted to do it in our town is,
we make the assunption in our town that most
communities do, that 99.9% percent of the people
serving in government, whether on an elected or
volunteer basis, are honest people. And having
this type of legislation within our town, we
think lends greater credibility and integrity to
the people serving within the community. In our
town, there are thirty-one offiéials to whom our

Tocal ethics and financial disclosure law
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applies. And when we enacted this law in April,
we had our first financial disclosure statements
had to be completed and submitted in May. Of
the 31 officials to whom the law ap?lies, only
one resigned because of this law, HNow, I know a
lot of the testimony subsequent to mine has
centered around, if we are in a small town or if
we are in a smaller community, we don't get the
volunteers. Our town board =-- I get paid
thirty-five hundred dollars a year to be on the
town board, so I am not getting rich at it. Our
planning board, zoning board, our ethics board,
our ethics advisory council, all do this on a
voluntary base. And, again, if we have to risk
losing one out of thirty-one officials in order
to have a law like this on the books, I think we
are willing to take the chance.

CHAIRMAN PEERICK: I take it that the
31 officials who are subject to your financial
disclosure and other code of ethics provisions
include those who don't even receive any
compensation from government; is that correct?

MR. O'CONNOR: About ﬁwo~thirds

Teceive nc compensation at all.
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CHAIRMAN FEERICK: I take it from your
experience with your code -- and obviously, you
and your colleagues ought to be commended for
the effort you have made in terms of supporting
improvement in government, I take it that your
experience would suggest that it s workable.

MR, O'CONNOR: Absolutely. There has
been some concern, too, about not just getting
people to serve, but getting the kind of quality
people, professional people, et cetera, to serve
on these types of boards. On our boards we have
CPAs, we have bankers, investment bankers, we
have administrators that work for the State, we
have people who are in every line of work and
profession that you could imagine. And, again,
it seems regardless of what one's station is
economically, politically, or financially, that
it doesn't seem to make a difference. There is
a lot of support for this in our town. And,
again, a3 I have said before, having only one
person Objedt to it out of all the individuals
£0 whom this law applies says a lot about how
manageable this is.

COMMISSIOHER (IAGAVIRN: I am just
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curious if there are any unique circumstance in
your town that explain the apparent acceptance
of this by your public officlals so readily.

MR. O'CONNOR: Before it went on the
books it was not so readily accepted. It wag ==
it was not easy getting it to the stage where
vou could put it before the down board for a
vote. We had public meetings, and there were
gome serious reservations generally. Everyone
would say, "Well, this is a great idea, but what
about financial disclosure? What about the
actual precepts sent within the ethics code
itself which is part of our law?" And once we
ironed out the language, once we had a
sufficient number of public meetings and
workshop sessions where everybody understood
exactly what the rules were, it became a bit
more acceptable. And, again, there was a little
gnashing of teeth over the issue. It didn't
just slide through, but ocur town board was
committed to doing it and we were unanimous in
our commitment.

COMMISSIONER MAGAVERN: Having done

it, are che officials basically satisfied with
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the results, or have you had any continuing
problems?

MR. OYCONNOR: No. The system has
been working well. There have been a number of
appointments that the town board has had to make
to our planning board, zoning board, et cetera.
Before an appointment is made, we give any
potential appointee a copy of the law, a copy of
the disclosure statement, There is another
statement that we have in our law., It is called
an attestation statement where, after you have
reviewed the ethics code and the law, you make a
separate attestation where up sign where it is
notarized, that says you understand the law and
you understand its precepts and understand the
difference between right and wrong as it is
spelled out in the law. And every subsequent
appointee to any level of our town government
has had to review this and £ill it out, and we
have had no objections and we have had no
shortage of volunteers to £ill these positiong
wnen they have come up.

HS. HcCHULTY: I have just a

couple. I realize it is a very short time since
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your act has been in place. But I am wondering
about some of the experiences that you have had.
you have a public access section that sets out a
procedure for people to come in and review the
disclosure statements of your public officials.
What has been the record of that; have people
actually come in and looked at it?

MR. O'CONNOR: Yes.,.

MS. MCNULTY: 1In any great =-- more
than one or two?

MR. O'CONNOR: No, not more than a
few. There have been some inguires and some
requests for copies of certain officials’
disclosure statements. Outside of, again, maybe
one, two, three instances tops, there have been
no others.

1iS. McNULTY: Have there been
decisions by the ethics board under this new
law?

MR, OFPCONNOR: There have been some
officials in the town that have been requested
to appear before cur —-- what ve call our guarter
first instance, our ethics advisory council. llo

one nas yet appeared berlore our actual echiics
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board. Those who have appeared before the
ethics advisory council, I don't believe == at
least not to my Knowledge, no action against any
official hag been taken yet. But there have
been reviews of the financial disclosure
statements. People called in subsequent to
that. So, our system is working, and we have a
system whereby our ethics advisory council has
to meet four times a year, and they have been
keeping on schedule. And, again, they have had
some activity, but there hasn't been anything,
that at least to date, that one would consider
noteworthy.

5. McNULTY: Finally, You mentioned
the attestation that is required and the
education process that yvou went through in
getting the law passed. Do you have plans for
ongoing education, and how do you feel about
what ve have written in our drait about
education; is it sufficient?

R. O'YCONLIOR: That is one of the
areas where I think we probably, on an oingoing
sasis, need to ilmprove our system. Right now,

we general don't have many occasions where we
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have to educate somebody. So, it has been easy
to do on a case by case basis. If we are making
a single appointment to the planning board,
let's say, I can sit down with that person and
having chaired the committee that wrote this
law, and explain it to them. Our town attorney
avails himself to any legal questions coming up
regarding the law. So, we are able to do it on
a case by case basis. Perhaps, when our local
government becomes larger, we might have to
change that.

CHAIRMAN FEERICK: Thank you very nuch
for your participation.

We will take a five-minute recess.

(A brief recess was taken.)

CHAIRMAN FEERICK: Cur final witness
this morning is Edward Crawford, Executive
Director of the Association of Counties. I
would just note for the record that the

Association of Counties has bheen pelpful, has

been very much a part of the process oL our

&

L
[

development of the document that we are
receiving conments on this morning. And I would

iike to acknowledge that and say thank you to
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you and to your association, lir. Crawford.

MR. CRAWFORD: Dean Feerick, I would
just like to file our testimony and limit my
comments to just two or three points. Pirst of
all, to commend the Commission for what we think
are significant changes that have been nade over
the original draft that was distributed for us
to review.

Secondly, I want to commend to you the
comments that will be made by the Hayor's
Conference after lunch, and the Association of
Towns preceding me, because in general we
support all of the observations that would be
made by those two organizations representing
local officials.

The third thing that I would like to
mention is that we do have some problems with
the Board of Bthics ~- the County Board of
Sthicg being the substitute Dboard, 1L that is

the correct word, in the event a locality opts

not Lo cone 1n and £orm oa Board of Brhicd. n

¢

digcoussing this with a former county atbtorney
and your Jdistinguished c¢ollieague Hr. llagavern,

tnis 18 a time when county government power and
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authority should be strengthened and expanded.
And I do agree in general with that observation
when it comes to normal governmental services. I
do think that this has the potentilal in counties
where this might apply, of getting the County
Board of Bthics tangled up in local gquestions,
ethical and otherwise, where I am certain the
county would not want to be. It would seenm
appropriate that it go directly to the State.
That is the way that PERB is handled, PERB
disputes are handled. And it would seem to ne
that in the redrafting, as you consider the many
suggestions that are being made today, that that
might be something you might want to take into
accounte.

The other problem is the record
retention. In court merger we are having these
discussions as to what happens to these records,
Responsibility is it. And it would seem again
that that would pose a problem. Hy recollection
is that it os a seven-year retention., And I
won't state that for positive. But, in any
event, there i3 some responsibility to look

after those recordss, I the town or village
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later opts in, where do the record go? Do they
stay as a part of the county, or do they go to
the municipality that chose not to in the first
ingtance, to come in? It just seems as though
there may be a problem, and there could be a
jurisdictional problem where perhaps a hearing
or hearings have been started under one and then
there is a change. I think our suggestion would
be that perhaps that be dropped.

The other point I bring to you
because it has been cited to me by some of our
smaller Counties. One might think when you sece
me here that I representative the several
suffolk and Nassau -- and we do, and are proud
to representat them. We also represent iHamilton
and other counties starting in the Adirondacks
and starting with the western part of the state.
And you gave the option to all vllages cities
and towns to not have a Board of Bthics. And I
comment that you did not give that option to the
counties. I am sure that that probably was in
the context, Dean Feerick, of aaving the county
have a role in lower level government. DBut

secause that observation has been made, I think

P
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it is only appropriate to suggest that to you.
The last item I would like to mention
is this whole gquestion of disclosure. A large
number of the smaller units of government which
include the counties that I represent do pay
their advisory boards and planning boards a
small stipend. At one time, I was a town
supervisor in another life as well a county
official, again, in another life. And many
times, rather than gets tangled up in
reimbursement for travel and conferences == and
I mean a small stipend, under five hundred
dollars =-- that I would justify to the health
board or mental health board, and so forth, give
them a particular stipend in lieu of travel. I
mean I think it would be considered
compensation. And although the disclosure
reguirements have been considerably changed for
the better in the redraft, I hesitate to endorse
them. In fact, I cannot endorse them because
yolunteerism or neayr volunteerism across our
states ig an esgsential part of the rendering of
governmental service, particularly the policy

making aspect of services. I would hate to see
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perception created ~-- and we can sit here and
say there is no such thing == you people up in
Elba, in Nogrth BEssex County =-- you are not
right. I think we have to be very, very careful
with those appointed persons. I am leaving out
appointed persons receiving nominal
considerations as to any type of disclosure.
And I would urge you to rethink that and perhaps
check with us as to how many hundreds, thousands
of people that this would apply to that earn
what I would consider very, very small amounts.
I will just give you this as an
example as to what local government is all
about. I attended the other night for an old
friend of mine -- I was once on a broad of
supervisors many years ago, and I was there with
another gentleman, and he had stayed on asg town
supervisor in a town of five thousand, which is
one of the larger towns just outside an urban

area here in our 3tate. And we wvere sitting and

D

chatting, and after twenty-five years of Ddeing
tne chairman of that board and handling
everything in that town, as Kind of a going away

present last year they raised his salacy to five
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thousand dollars, There are a lot of people
that take much less than that from the public
treasury that render invaluable services. And
ny only caution, while encouraging you to go on
and implement accountability at the local
government level, is to be certain we don't
discourage that kind of participation from the
broad range of people available and now willing
for serve as the gentleman from the town of
Wilton testifying just before. We thank you for
the fine cooperation of your staff.

CHAIRMAN FEBERICK: We thank you, and
we really appreciate the cooperation of yoursell
and your staff. And I would just reiterate what
I have said several times this morning; and that
is, that we have been working througn very
carefully the issue of discouraging
participation. That is of high value and needs
to be protected. And we will do the best we can
in terms of our own process dealing with that
and, at the sanme time, on the otahegr side of the
scale 13 the efforts that many of us are nmaking,
your organization and gany others, and our

Commission, to enhance confidence in government
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at a time when public opinion polls are telling
us people in all areas of society have lost
faith in government. And we can, I suppose,
come at it from different point of view. This
is part of an era that Governor Cuomo has
correctly in my view said should be an era of
reform and change, and statements to the people
of our wonderful State; that all of those who
serve the public are making every effort to
express through standards our values in terms of
ethics and in terms of conflicts of interest.
And, so, disclosure and conflicts of interest
policies are efforts recognizing that there can
be areas for disagreement.

ense in your comments, maybe

o

i
incorrectly, that you concede a difference,
perhaps, between an elected official and an
appointed official with respect to perhaps what
one would demand in the way of a conflict of
interest statement.

MR. CRAWFORD: 1 do, s5ir wmake a very
significant differoence between the two, yes.

CHAIRMAN FEERICK: 50 that with

regpect to clected officials, putting aside what
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standard we might be talking about, you would
expect higher standards as expressed through
conflicts of interest laws?

MR. CRAWFORD: Absolutely. Dean
Feerick, we mention in our written testimony
about the seriocus decline, I don't want you to
mistakenly think I thought things were fine
between local government and State government
and the general public. But we will talk about
things such as decline in public confidence
teetering on the brink, and there has been a
marked decline in public interest.

CHAIRMAN PFEBERICK: We were struck,
when our Commission undertook a public opiniocn
noll which we released in the spring, 1 bellevey
which was desighed to test the opinlon of the
people of this State's registered voters in all
of the counties and areas in the State. and
what ran through the poll in all areas of the

tate with respect to our canmpaign Linance laws,

L3

which was the focug of the poll, was a sense on
the part of individuals that tne individual had
very iittle influence in terms of government in

our State today. That was expressed in the
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poll, and it was expressed in the context of
gquestions that had to do with the inordinate
domination in the campaign financing systen

with no maximum of PACs and unions. And, so, ve
were testing citizen opinion about their
influence in the system. And what came out in a
very striking way was the uniform opinion
throughout the State of people that they have
very little say in their government. So, we
nmade many recommendations in that area that
contemplate wholesale change of the campaign
financing law of the State of New York that we
think, if documented, would reverse that Kind of
finding. And this is part of that total effort
we are making.

MR. CRAWFORD: Dean, I might say that
the Advisory Commission on Intergovernmental
Relations based in Washington on which all
levels of governnment participate, including the
congress, tiat they have run a poll annually for
the Last taree or fouy years. And one part of
the poll ig devoted to questions to the sample
as to what level of government do they have the

nost confidence in, do they feel they get the
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best bank from the buck from their tax dollars,
who is the most responsive, and so forth. And
needless to say, since I just brought this up,
and you can guess at which level of government
on a national =-- ever year, it is consistent
that -- I guess I would say that the State and
federal governments do not fare as well as the
local governments. There are these boards and
participants at the local government which is
not matched at the State level. On a person for
person basis, we bring in far more volunteers
into the average local government policy
decisions than are at the other levels of
government. I might say before I finish, I have
complimented your staff. I would like to
compliment you and Hr. HMagavern because you have
both been at the hearings we have testified
before, and I don't think the list of volunteers
for your jobs was very long. I think the
Governor expressed great judgment in getting the
two of you and your colleagues., But I commended
you because you have certainly been even-handed
and very fair with all of us who you Knew at the

outset were going to have differences of
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opinion. So, to you and to Commissioner
Magavern and the others, we thank you from our
Association.

CHAIRMAN FEERICK: Thank you so much
for that statement. And I know Commissioner
Magavern and I will benefit from that poll that
you mentioned, or study that you mentioned that
you have brought back from the meeting in
Washington. If that is information you can
share with us, we certainly would appreciate
receiving that.

MR. CRAWFORD: I think we have a lot
of copies of that available and use it quite
often in Rotary speeches.

CHAIRMAN FBEERICK: I made the
statement I think to the representative of the
School Board Association that when we finish our
work here and transmit it on to the Governor,
public demand for the leadership of the State to
express leadership with respect to these areas,
and I would certainly encourage your association
to -- and I am sure you will be a very active
participant in public discussion and debate.

And I know from your testimony what you have
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said this morning, that if there are things with
which you agree, you will say so. And if Ehere
are things that you disagree with, we will also
know that as well. But, I think it is healthy,
because out of that may come change that
otherwise would not happen.

Thank you very much.

We will now recess and return to the
public hearing at one o'clock.

(The luncheon recess was taken.)

CHAIRMAN FEERICK: This hearing is now
in session. I would call Robert C. Newman, past
Chairman of the New York State Board of Common
Cause.

MR. NEWMAN: Thank you, Commissioner.

CHAIRMAN FEERICK: Welcome. And I

would just note for the record that we have

received a copy of your written statement which
we certainly will include in the record of these
proceedings. We will also include in the record
of these proceedings an article that you wrote
for the Hofstra Law Review for the Winter '88

issue entitled, New York's New Ethics Law,

turning the tied on corruption. I am pleased to
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have a copy of that article as part of the
record in this proceeding. It was suggested at
the very outset of the proceeding this morning
that it would be helpful in the case of
witnesses with written statements if they were
able to summarize the essence of the statements
80 as to enable those of us here to put some
questions to the witness.

MR. NEWMAN: I will try do that. I
recall you testifying earlier this year before
our Common Cause State Board, and I am happy to
be able to return the favor, in effect, today.

Although Common Cause, és you Know,
plays a watchdog role by alerting the public to
ethical lapses in government, we don't believe
that the arena of ethics legislation is a matter
of good versus evil where we simply want to nmake
the laws as tough as we possibly can in order to
punish as many corrupt officials as possible.

e do recognize the concerns that I am sure wvere
expressed by many of the witnesses this morning,
although I wasn't here to hear it. We have ¢
recognize that many positions in our snmaller

municipalities do not pay great sums of money,




(_1

10

11

12

13

14

17

18

19

20

21

22

23

24

113

and that we do need to attract a large and
diverse group of citizens willing to undertake
public service that often pays more emotionally
than financially. KXeeping this in mind, we <o
saulte the work of the staff on a much needed
overhaul of the conflict of interest and
disclosure laws. We are in great agreement with
most of the draft act. It is much clearer than
the current patchwork of ethics laws contained
in the General Municipal Law, and it would be
very beneficial to have a statute in place that
would provide uniform guidelines for public
officials. We particularly like =-- I
particularly like the section on receipt of
gifts by public officials and the sections on
soliciting employees in government to
participate in political campaigns or to make
political campaign contributions and the
proposed prohibition on the solicitation of
canmpaign funds from persons who are doing
business with the municipality. This was
something that was also covered in the

Commission's recommendations on campaign finance

reform, and we are glad to see it again in this
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proposal. We are happy to see a more complete
set of financial disclosuﬁe reqdirements for
public officials of municipalities of any size
than is required now. We agree that it would be
impractical and probably unduly onerous to try
to impose upon all public officials in all
municipalities the very strict and detailed
financial disclosure forms that State officials
under the Ethics In Government Acts as well as
New York City officials are required to
complete. We would prefer, though, that in the
larger jurisdictions defined by the Ethics In
Government Act as political subdivisions with
more than fifty thousand people, that at least
their top officials, the agency heads, chief
executives, the members of the governing bodies,
be required to file a form that is more specific
than the minimum standard contained in this law
that is closer to the State's financial
disclosure form. We are happy to see the strong
provisions on enforcement contained in the act,
the provisions for creations and appointment of
members to the county and regional and municipal

ethics boards, the granting of subpoena power to
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power to the State Ethics commission.

The most troublesome aspect of the
law, and something that I have been thinking
about right up until this morning, as Ms.
Schachner can attest because when I spoke to her
yesterday, I was not quite sure what I was going
to say about this ~- relates to the draft bill's
emphasis and prohibited action by public
servants and‘the elimination of the current
restriction on prohibited interests of public
servants. I certainly agree with the major
emphasis on saying that a public official should
not take an action or refrain from taking an
action that is intended to benefit himself ox
herself or someone with whom he or she is
associated. But I don't think that we can
completely eliminate the basic idea that a
public official should not have an interest in a
contract with the municipality. The reason for
this is that I feel in local government, people
Xnow each other. A lot of things are done not
formally as in big cities and the federal

government, ideally, perhaps. But it is done by
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a web of friendships and relationships. And

these strong personal relationships do count for
a lot in local government.

In theory, the bill provides for
recusal by a public official. He disqualifies
himself when he has an interest in a proposed
contract. On paper, that is fine. But in
reality, the person's colleagues and friends on
the board of trustees, or whatever it is, will,
unless there is a citizen watchdog or opposing
party to call a halt to it, show favoritism. It
is human nature. What we want to do in this
act, among other things, is to provide for, in
effect, fair competition in the municipal
marketplace. We want both the appearance and
the reality that insiders don't have an inside
track in obtaining government contracts and
other financial benefits. That is why I think
that your draft act, in addition to what is
already there, should contain some provision
that continues, clarifies and simplifies the
prohibition on a government official having an
interest in a contract with the municipality

that he serves. And we might consider language
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that allows the sale of goods and services only

with competitive bidding, similar to what is
contained in the State's Public Officers Law.
Both the New York City law and the Massachusetts
ethics law which is widely considered a national
model, do prohibit both certain actions by
public officials and certain interests of public
officials that are seen to create a potential
for conflicts of interest. But with that
suggestion, I feel that you have done a very
good piece of work, and Common Cause would look
forward to working with you as hard as we can to
persuade the legislature to adopt an overall

reform of our municipal ethics act.

CHAIRMAN FEERICK: Thank you very
nuch, Mr. Newman. I would like to note that
your organization has given outstanding
leadership to this subject. And we have been
the beneficiaries in our work of the enormous
assistance from groups like Common Cause, League
of Woman Voters, as well the many associationg
which appear here today. As I noted this

morning, this particularly work product of our

Commission started more than a year ago. BEven
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before we disseminated the preliminary municipal
code, we had had considerable input from a range
of organizations including your distinguished
group. And so that in many ways, there has been
a large sector of participation in our work by
all of the groups, I believe, who appear here
today, although there are different views as to
the document as it presently stands. So, I
thank you once again for the assistance you have
provided to our Commission.

The only note that I would make is
with reference to your comment about communities
over fifty thousand and perhaps certain-
regulation for top officials that might not
exist for other officials because of a lesser
impact in terms of their positions in the
community. What we endeavored to do here was
take the existing provisions of the General
Municipal Law and see if we could formulate a
uniform minimum kind of set of conflict of
interest standards for the State that would
recognize all the changes in dew York and
American society since the last time we looked

at this in terms of the State. And my
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impression is that that was a long time ago, and
a lot has happened in New York and a lot has
happened outside of New York since this subject
was last looked at. And it seems to me, and it
seemed to our Commissioners that all that has
happened over the past ten or fifteen years
since this subject was looked at extensively in
the State, that demand of all of those who serve
the State at the present time, that we reexamine
and change where we should make change and
reaffirm if we should reaffirm what shouldn't be
changed., And I, for one, am saddened at times
when some refuse even to loék at the subject of
change, because life without change is no life
from my perspective. And we may disagree about
the form of change, but once we lose the
willingness and commitment to looK at ourselves
and see if we can improve our standards, if we
lose that, 1t seems to me that representative
democracy in this country is not going to last
over the long haul. 3JSo, it has been a great
strength of our society here in New York and
elsewhere that we have been willing to look at

ourselves. BEvery year, as the Dean of a law




10

11

12

13

14

15

16

17

120

school, I am being implored by the American Bar
Association, New York State Department of
Education, by the legal community, by so many
other community to look at our curriculum, to
change our curriculum, to make improvements that
reflect the demands and the pressures and the
values of our society. 8o, I feel very strongly
about this project. I feel very strongly about
the need for change in this area. I recognize
the tension between over-regulation that can
drive people away from government about which
you have commented and, at the same time, I
recognize the need for change in standards. And
our Commission has endeavored to try to balance
the different considerations and lay it out for
comments such as we are receiving today. I was
heartened myself this morning when the head of
the S5chool Boards Association that represents,
he said that five thousand of the ten thousand
elected officials in local government in Hew
York State, and where he said on benalf of his
assoclation that a lot of these kinds of

standards were desirable, worthwhile and would

be helpful in terms much enhancing confidence in
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in these hearings and prior to today by the
willingness of many groups to reexamine and to
support where they can, change.

I wanted to make that statement at the
outset of the proceedings this afternoon because
I have made similar statements this morning.

And you and others who are here this afternoon
were not present this morning, and I feel an
obligation to say what I just said. And now, I
would like to recognize Commissioner Magavern to
see if he has any particular questions he would
like to put to you.

COMMISSIONER MAGAVERN: Mr. Hewman, I
would like to a take you up on your suggestion
that we add to the proposed code or proposed act
a form of prohibited conflict. 1In your
statement submitted, you very accurately
described the problem that if you try to define
"interest"” too narrowly and then make it
workable, you then end up with a maze of
exceptions, and the like. What we have done,
and you recognize this in your testimony, is

provide a very broad form of disclosure for even
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the most indirect types of conflict of interest,
kinds that are captured in any way by the
present Article 18. And we provided for
disclosure and recusal. If we add to that a
form of prohibited conflict, that presumably
would only apply to the more direct types of
conflict. The problem, then, is how do we
define that type of conflict that should be
absolutely prohibited, albeit with some kind of
a waiver provision. I wonder if you have any
thoughts on how we might define it. Article 18
as it presently defines "interest" seems
inadequate because it doesn't cover the
situation, for example, of a client of your firm
may have an interest in a contracts which is not
attributed to you as an attorney sitting on a
board. And yet, that is an obvious source of
potential favoritism. Would you just =-- would
you call that a prohibited conflict or wouldn't
you, and where would you draw the line?

MR. NEWMAN: Well, I agree with you
that the type of conflict that should be
prohibited would not be as broad as the type of

conflict that should be disclogsed under the
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draft or the type of interest that you should be
under an obligation not to promote by official
action. I would start with the prohibition that
is contained in the Public Officers Law’
prohibiting the sale of goods or services by the
official or firm that he has more than X percent
of stock ownership interest in to the government
agency for which he works. And if the person is
a member of the governing body or the chief
executive of the municipality, then that would
be through the municipality at all.
Massachusetts has done this, and I have not had
a chance to study this particular aspect of the
Massachusetts law in detail, but I would suggest
that the Commission might do that. Section 20
of chapter 268A of the Massachusetts statute
states that the municipal official is not
allowed to have a financial interest, direct or
indirect in a contract in which the city or town
ig an interested party. And then, there are
some exceptions. You do run into some of the
same difficulty there as you have in our
currently law, with the general principle and

then exceptions either way to the rule. I think
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the most obvious conflicts where it would be
apparent to any outside person looking at it
that this is a kind of thing where a public
official is enriching himself or herself through
his public office should be prohibited.

COMMISSIONER MAGAVERN: Then you
would stop short of the attribution, then; taje
the words a "pecuniary benefit" directly to the
official, him or herself, but if it is a
financial benefit to a close relative or a
corporation which the official owns some == I'll
leave out the corporation —-- a corporation which
has some financial relationship to the official,
then a disclosure and abstention would be
enough?

MR. NEWMAN: Here, I feel you have to
make a distinction between a person who you can
fairly consider to be a full-time public servant
and person whom you cannot fairly consider to be
that. In NHew York City, for example, where the
persons covered by the financial disclosure laws
tend to have high enough salaries so that any
other income they make can be considered to be

on the side, it is appropriate and it is done to
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prohibit doing business with the municipality
altogether. And that may be true in other
municipalities when applied to agency heads, for
instance, chief executive officers. I think it
would also be appropriate when you are talking
about members of governing bodies. And the
reason for this is that if you were talking
about a small municipality where the person may
only be getting five thousand dollars a year or
even less to, in effect, serve his community,
there will be enough other opportunities serving
-- if he is a county employee to serve
townships, if he is a township employee to serve
other nearby townships, and so forth. So that
you are not seriously interfering with the
person's ability to earn a living by restricting
the person's ability to do business with his
municipality.

COMMISSIONER MAGAVERN: Okay. ‘Thanks
very much.

5. SCHACHHER: In your statement, you
talk about perhaps a good compromise would be
barring elected paid municipal officials from

Holding paid political party office. I wonder
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if you would address that for a few minutes. We
had a similar prohibition in our earlier draft
and, as you know, it has been taken out of the
currently draft. What has been your experience
and research into that point?

MR. NEWMAN: Well, never having been a
party or public official, I can't say I have a
great deal of experience on the subject. In New
York City and in some of the larger suburban
counties, Nassau for example, there is one-party
domination of government, there is a great deal
of patronage, and the party official, the county
leader is able to use his ability to determine
who gets appointed to many positions within
government to influence governmental decisions.
He may not do it directly; it's simply that the
people know that this county leader has a lot of
pnower over who gets what jobs and who gets
nominated to what offices that the county leader
has influence over public officials. It is
important to reduce that concentration of power.
I really don't know what party officials outside
the city are paid and what ones are not. The

the reason I suggest that compromise is that it
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is the party officials who do get paid who are
most likely to wield influence to the extent
that the law must deal with the problem. I
noticed recently in the new Suffolk County code
of ethics, they have enacted a proposal that
agency heads within the county government may
not serve as county party leaders. Well, I
didn't address that in my written testimony. I
think that is also a good idea because it isn't
really an ethics issue; it is more of a c¢ivil
service issue. But I think it is a good idea to
break the patronage connection between the
involvement in partisan politics and the

executive working positions in government.

M8. McNULTY: Mr. Newman, you suggest
that the revolving door provisions should be
extended from the particular matter focus it has
taken to providethat a former employee can't
make any appearance before his own agancy for
least a year after leaving office. Could you
pnlease put on the record the rationale behind
that recommendation?

MR. NEWMAN: The rationale for the

revolving door prohibition such as we now have
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in the State ethics law, are that if a person
knows that upon leaving government he will ¢o to
work for corporations or other businesses that
appear before and lobby his government agency,
his decisions while still in government may
consciously or subconsciously be skewed by the
desire to curry favor with and make a good
inpression on the future employer. Also, the
particular provision relating to appearances
before the former agency arises from the fact
that the former employee, especially during that
first year, is going to know that and have close
personal relationships with the people who are
still in this agency and will be making
decisions on his c¢lient's application. These
people will often be the former employee's
former subordinates. And allowing the
appearances offers the appearance, if not the
reality, that is former official's client will
gets special treatment.

5. McNULtY: But you are suggesting
that this particular clause be included in our
revolving door section in addition to the ban

particular matter type of appearances that we
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already have; is that correct?

MR, NEWMAN: Yés. Now, seeing that
your statute is meant to be a minimum standard
and we are not going to oppose it if that
particular clause it is not there, but we would
prefer that it be there.

CHAIRMAN FEERICK: Thank you very
rmuch, Mr. Newman. I appreciate all the time you
have given to this subject and all the
assistance you have given to us in the past.

Our next two witnesses are Edward
Farrell, Executive Director of New York State
Conference of Mayors and Other Municipal
Officials, and Mayor William Kelly of the
Village of Ashoken and President of the New York
Comference of Mayors and Other Public Officials.
I would note for the record that our Commission
and staff staff of the Commission has been in
extensive communication with the HMayors'
Conference since the beginning of this work. We
have been the recipient of many suggestions and
comments that have been helpful to us in the
development of the document that we are drawing

comments on today. I would also note that
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Commissioner Magavern, Judge Meyer who is
another Commissioner, and myself, along with
staff members had the opportunity which we
appreciated to appear before the Executive
Committee of the New York State Conference of
Mayors and other municipal officials at which
meeting we received additional comments and have
reflected. And I believe, many of the comments
we have received are in the revised draft. I
would just like that to be included in the
record., Mr. Farrell?

MR., FARRELL: Mayor Kelly will lead
off.

MAYOR KELLY: Dean Feerick and
Commissioner Magavern, it is a pleasure again to
see you, albeit under these circumstances.

COMMISSIONER MAGAVERN: You should say
"egpecially inder these dircumstances. I did
have lunch with Judge Meyer, and he is is
entrenched and as intransigent as some of the
other membefs of the Commission.

CHAIRMAN PFEERICK: Willing to listen,
I would note and willing to be educated.

ME. KELLY: A very pleasant
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conversation at lunch.

The New York Conference
of Mayors and Other Municipal Officials involves
more than just Mayors. We did a little run this
morning on the Mayors alone. And of the six
hundred plus mayors in the State of New York,
thirty~five percent of them make $1,500 or less,
with over fifty receiving no salary. What the
trustees and various other volunteers get in
local government is something we didn't check.
We probably have of the numbers. We also are
probably responsible for 2,700 elected officials
in the state. And that is a function of how
many councilmen a city has and how many trustees
a village has. So, it is an estimate, but a
fair number of elected officials. Bearing that
in mind, let me sat good afternoon again. The
New York Conference of Hayors and Other
Municipal Officials appreciates this opportunity
to testify. And it is is also very appreciative
of your consideration of our previous testimony.
You have done guite a marvelous job in
addressing some of the more critical areas that

we and others have raised. In saying that, I
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don't mean to imply that the Conference of
Mayors is still happy with the revised bill. I
hope my comments will lead you to a further
revision and reconsideration of what your
mission is all about.

It is forgotten that the
Constitutional Convention some two hundred years
ago, Benjamin Franklin made the motion that all
top government officials serve at no pay. This
motion was seconded by the New Yorker Alexander
Hamilton. And the vote taken on that motion
ended in the motion being tabled. Presumably,
the motion could still come up. But the
important message is that from the early days of
this republic we have seriously and actually
considered the importance of our volunteer
government official. And if any changes be
considered -- and I agree with your comments on
change -- it should be to return to this goal of
volunteerism. Your revised proposal about which
we testify Ehis afternoon does nothing to
encourage this noble ideal. To be in consonance
with Ben Franklin's proposal, I would have

expected you to exempt all non salaried
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volunteer government officials from disclosure,
filing and other onerous requirements you put
forth. Think what a message you could send
forth to the people and the legislature and,
incidentally, to the taxpayers if you exempted
and encouraged non salaried, volunteer employees
from local government, school boards and other
governmental bodies. You would be sending a
message not only in the cause of ethical
government, but in the cause of volunteer
government, one of the highest messages you can
send, and one that is not antithetical to your
purpoese. I implore you to reconsider your Act,
and consider the unpaid volunteer. In the
meantime, well address some of the other problem
areas. Ned Farrell, my Executive Director, will
follow with his testimony and then, I think we
will take whatever questions you have for us.
But I would like to raise an area that I have
raised before. That is, your confusion over

the nature and function of political parties.
your proposed ethics committee cannot contain,
"more than three three members of the same

éolitical party." What party are you talking
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about? In the the 31 vllages of Suffolk County
only two, Lyndenhurst and Patchogue have
Republican and Democratic lines. 1In Nassau
County only three vllages, Freeport, Hempstead
and Valley Stream run candidates on the
Republican or Democratic line, while the other
sixty-one vllages run their candidates on
citizens' party lines. The school board
candidates run on no party lines. What parties
do the school boards or the villages consider
when they appoint members to your proposed
ethics committee; Republican, Democratic, Save
Our Shores, Taxpayer, Independent, Citizens,
Preservation, Conservation, and so on. These
are all names that come to mind. My village
board could appoint three members from the
Tazpayers Party, one member from the New
Preservation Party, and one member from the Save
Our Shores Party, only to find out that each of
those people are either all registered Democrats
or all regiStered Republicans or all registered
Independent. Alternatively,, do we have to
inject party politics into the appointment

iz

process where it has not intruded before? The
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partiy lines in the vllages in Nassau County
have only surfaced in the last ten years.

Nassau and Suffolk Counties are the two largest
Counties in the State of New York outside of New
York City. And out of a total of 95 villages,
you have five with party lines. How are you
going to distinguish the case of school board
members?

One other area, if you will forgive
me, is that local government has sometimes been
described as "petty." This may be true, but if
it is, it is because we are passionately
interested and believe in the cause of our
communities and local government. Our village
board was sued for fifteen dollars in small
claims court. We offered the Plaintiff the
fifteen dollars from our own pockets. But he
said no, there was a principle involved, and the
offer was refused. To go to small claims court
as an incorporated village requires a lawyer
under the law. Do any of you Xnow a lawyer who

o

will work for less than fifteen dollars an hour?

4]

We could not give taxpayer's money away in

settlement of a frivolous and, as it turned out,
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an illegal claim without opening us up to the
countercharge of wasting the taxpayers' money.
My point is that your ethics committee is also a
lawyer's dream. If my local ethics committee
decides against a claimant, he has the right to
appeal to the State Ethics Commission. Who will
defend the village position if that is what is
upheld? A lawyer paid for by the village
taxpayers? If the State rules against the
Plaintiff, he has the right of an Article 78
proceeding and then recourse to the Appellate
Division and then, ultimately, to the Court of
Appeals. Presumably, the local ethics committee
will be represented all throughout this
procedure. Who pays?

In conclusion, for the most part, the
revised lav imposes, at least on local
government, confusion and costs that are simply
intolerable. I can only direct you to Section
5, Transactional Disclosure And Recusal, which

ad to a paralysis of local governmnent, as

(o

1
1<

foed

Wil
I read that. A lawsuit which benefits sonme
village residents more that others would require

separate disclosure. A budget vote which
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affects all village residents, the mayor

included, would require separate disclosure.
Approval of vouchers which would also require a
separate disclosure. How far do we want to go
with this, and why would you paralyze local
government?

I will let Ed address some other
concerns that the Conference has.

CHAIRMAN FEERICK: Thank you, Mayor
Kelly.

MR, FARRELL: It is my pleasure on
behalf of the entire Conference of Mayors to
present some testimony on some of the other
points that Mayor Kelly did not touch upon. I
will leave my testimony with you for the record,
and if it's all right, I would just summarize a
few of the more salient points.

CHAIRMAN PEERICK: That would be
included in the record.

MR. FARRBLL: I also want to thank you
for taking the time to appear before us with our
Oxecutive Committee last October with
Commissioner Magavern and Judge Meyer as well as

Commissioner Schachner. I think that was a very
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good dialogue, and this revised draft does
reflect that there was a lot of give and take,
and many of the points that we did raise were
taken out.

I would like to note that just a few
of the changes we did recommend, the elimination
of unpaid elected officials such as our Planning
Board and our 2Zoning Board people are no longer
covered by the Act. Paid officials, public
officials, may now hold political office and
public office, and we think that is
Administrative Law Judge good provisions say say
a good provision. The Revision of the gifts
provisions to the seventy-five dollars
threshhold we think also makes a lot of sense.
And the limitation of the appellate authority of
local boards, we believe also is a step in the
right direction. There are, however, certain
basic problems that still remain, probably the
most important of which is =-- there was just a

-
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tittle over a year ago when tne legislature
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acted on this particular subject matter. And at
that point there was a determination on the part

of the legislature and the pill that was signed
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by the Governor that fifty thousand population

threshhold really was a reasonable standard to
apply in areas such as this. That bill has been
on the books a very short time, and we have not
seen any indication or are aware of problems
that would cause the legislature to come back
and rethink that threshhold criteria. We think
it was discussed amply at the time, and the
legislators did act, which does not mean that at
some point in the future thgt should not take a
second look. One thing also that concerns us,
though, is that when the legislature did act as
it relates to community of fifty thousand
population or higher which, by and large, are
mostly full-time paid elected officials, that
the standards that were set in the bill were
standards that communities could opt in, or
adopt their own standards. But there was not a
requirement that the standards that the local
government adopted be as strict as what was in
the the Statewide Dill. The proposal that you
have put before us at this point goes entirely
in the opposite direction and applies

predominantly to officials who are not paid
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pusblic officials as a full time occupation but
are, in many cases, volunteers, as Mayor Kelly
had alluded to, or do it, in essence, as a
public service because their remuneration is so
small. To require a higher standard for these
individuals than the legislature has put in
place for the full-time elected officials, we
don't think makes sense. And urge you to take a
second look at that provision of the bill.

One other that we want to point out is
that under current law, the Article 18
provisions as it relates to disclosure, those
forms and that information is left with the
local ethics board. The way we read your draft
provision is that the disclosure forms required
under your proposal would, in fact, be subject
to freedom of information requests. And whether
or not there is a conflict or potential conflict
as would apply under current law, the general
information which may not involve any conflict
at all, and probably would not involve any
conflict, would be available just to the public
for curiosity's sake. We think that there

should be certainly disclosure in instances
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where there is a potential conflict as is
required under current law. But we think that
the provision, if extended under your proposal,
will have the effect of persuading qualified
people in the vast majority of the communities
that we are talking about to take a serious
consideration as to whether they choose to seek
public office. And I think that we have
mentioned this type of effect in the past, and I
think it is a very real effects, too. If only
thirty-five percent of the elected mayors in New
York State are making $1,500 or less, that in
essence, you have people who are really are
providing community service. The extent to
which they choose to disclose interest, either
their own or their spouse's or immediate members
of the family, we think will cause some
qualified people to leave public service. And I
am not sure that that is the goal that any of us
are atter.

Finally, I just want to make a point
as relates to the county ethiss»boards and the
provision that if a local government chooses not

to establisn its own ethics boards, that the
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county ethics board would apply. In the
instances where the county chose to opt into a
standard that was higher than that in your bill,
that standard would therefore be imposed on the
locality within the county. We think that some
of the smaller jurisdictions may choose not to
opt into the local ethics board provisions
strictly on a monetary consideration. We have
many small governments in New York. Just as an
aside, we have over 525 members. Over fifty
percent of those are populations of two thousand
or less., So, there are many, many small
governments in New York State and we always have
to keep that in mind. If, in fact, the county
board does become the local governing ethics
panel, we think that the standard that the local
government is at as opposed to what could be a
more strict standard should be applied, and we
would urge you to take that into consideration.
In summary, I just want to reiterate
that having had the opportunity to work with
elected officials throughout llew York State, I
found the quality of dedication, competence and

Entegrity to be of the highest level. I do
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think that we often lose sight-of the sixteen
hundred general purpose governments in New York.
There is a general consideration to think of the
larger, be its either city, town or village,
because those are the ones that are in the print
more, and you tend to think of them when you
think of government. But there are many
dedicated people out there serving for little or
no remuneration as a public service. And I
think that whatever proposal finally comes forth
from these hearings, that serious consideration
be given to doing things that will encourage
those people to remain in public service,
CHAIRMAN FEERICK: Thank you very
much, Mr. Farrell. I would just note that we
certainly share that the concerns of your
Conference with respect to not impeding
participation and supporting the participation;
that, indeed, all of the Commissioners serve as
volunteers and citizens. And we are very
gsensitive to that point of view. And that
sensitivity has played a major role in our work
to date. And I can assure you that in our final

—

recommendations we will becoming back again and
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again to everything we recommended and measuring
it on a scale, so to épeak, where that is a very
high value, and trying to balance it against
other values. So, I would say just to £ill out
the record, again, I noted this this morning,
that our Commission, as you know, was created in
1987 by the Governor and was funded by the
Legislature in April '87 and refunded in April
of '88, and we were given a mandate as a MNaulen
Act Commission probably larger than the mandate
of any Commission in the history of this State
under the Maulen Act., I have looked at all the
charters of Maulen Act Commissions going back to
1907, and we are Commission #54 in terms of the
history of the Maulen Act Commissions. And I
would reflect my own view that no Commission has
had a more difficult, more broader mandate,
certainly, than our Maulen Act Commission. And
the Executive Order creating our Commission
specifically directed us to look at the subject
of governmeht integrity in general in bota the
State agencies as well as the political
subdivisions of the state. And I was very much

mindful of wmy own limitations as one person, 350
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I spent all of last summer, the summer of '87
along with two members of our staff going to
communities =-- have different communities around
the State and all parts of the State. And we
have a beautiful State. There is no
disagreement on not only the beauty of the
State, but the quality, the excellent quality of
the many public servants that serve us in all
parts of the State. And, therefore, we don't
enter this area with any other view. And we are
fortunate to have so0 many people of dedication
and integrity serving New York State. And many
are never compensated for it. But, as we went
through our own visits last summer in small
communities and larger communities, many people
suggested to our Commission that it would be
helpful to them in monitoring their own affairs
in local government, if we were able to provide
some guidance and some education on it. So that
when we started this particular project, we did
30 not with the point of view that theres was a
problem in terms of lack of integrity. Quite
the contrary; we were heartened by people in the

community wanting to get some help in dealing
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with different kinds of conflict of interest
situations that they were not getting sufficient
guidance in connection with under their existing
codes of ethics, under the General Municipal Law
of the state. And I have pads of notes of all
my meetings with these local people., And I
asked them, "Give me examples of the kind of
conflicts of interest that you are not getting
any guidance on." And those notes remain in ny
own personal files. But it was the sort of
background that led us into this subject.

The other concern as Chairman of the
Commission that I had was that those who work at
our Commission on this subject be the most
knowledgeable people within our own group in
terms of the concerns of local government.

Judge Meyer, as you well know, had a steep
history as a county leader, as a precinct
leader, as a district leader, as a distinguished
jurist in HNassau County. And I dare say that we
have not had == in certainly my generation at
the Bar, a more able member of the legal

profession. So he became intimately involved in

this project. Commissioner iHagavern, of the
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other Party == Judge Meyer is a member of the
Democratic and Commissioner Magavern is a a
distinguished member of the Republican party =--
has had a similar kind of background in local
government in Buffalo and Erie County, and is
constantly drawn on to represent and assist
local government in his area. Our special
counsel Tom Schwartz who became another
important member of this project was a Mayor of
a small community in Ocean Beach, Fire Island,
who was very much involved in the formulation of
a code of ethics for his community. And then
Mark Davies, a staff member who worked full time
on this project had been a district leader in
Westchester County and very much involved in
local government. So, we put together ourselves
in terms of the process the best we had within
the Commission. And then we reached out to get
all of the assistance we could from your
association, from the other associations, from
all of the groups that have testified here today
@lus many others. So, we have been about this
over a year and a half wanting very much to

-

protect the important values that we all would
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agree with; participation, volunteer activity
and, at the same time, the interest of the
public. And the interest of the public -- part
of the interest of the public is to see that
those of us who serve the public express through
standards that are appropriate and that are
realistic the fact that we are a society of
great value, which we are. So, that is what we
have been about as a Commission. And I can
assure you that particularly the Commissioners
who are volunteers don't have any less concern
than your Conference about encouraging and
protecting citizen activity in government.

With that, I will ask Commissioner
Magavern if he has any questions.

COMMISSIONER MAGAVERN: After some of
the eloquence we have just heard, it is almost
embarrassing for me to get to some of these
little, picky argumentative little details.
Forgive me. But, let me start, though, with one
guestion we have heard a lot about today. And
that i3 the role of a county board of ethics as
substitute for a city, town or village board of

athics when the c¢ity, town or village chooses
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not to creates one., Present law Article 18
already provides for such a mechanism. It does
not mean it is good or that we ought to preserve
it. But it has been criticized, I think, by
both of you thiz morning and by others this
afternoon. And my question is: have you had any
adverse exzperience under present law? Are there
examples where that present mechanism has proved
to be disruptive or unsatisfactory?

MR. FARRELL: I don't have any
examples of the top of my head. But that is
something we could look at and get back to you
at a future date if we could provide those for
illustrative purposes.

MR. KELLY: Since this is a litigious
society we live in, the only problems I anm aware
of in Suffolk County is where the complainant
would go directly to the District Attorney and
allege an illegal or an unethical act and
involve the District Attorney in an
investigation. I am aware of two such
instances, both of which came to naugnht, but did
consume an enormous amount of time. Because, as

I said before, local government tends to be
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sometimes called "petty."™ Insofar as the county
thing, I would like to say because someone
brought it up before, Suffolk County just passed
an extremely stringent ethics law. But what
happens sometimes in a legislative involvement,
it is not a prohibition on county employees
holding party office; it is a prohibition on
some county employees. That law makes express
exemption for the county clerk who happens to be
the town leader in Huntington., I don't think
the vllages want to be governed by the town or
the county board of ethics that has regulations
that favor their friends and punish their
enemies, even though they be more stringent.

And I would also say, most vllages, if we had
to, would probably do our own ethics board. We
are strong and firm believers in home rule. And
because of the confusion and the nature of the
parties and who can serve on this ethics board,
I think we would do everything possible to
control it locally. It does incur some costs on
us that are not paid for by the State who
mandates it. But we would prefer that as

Spposed to being subjected to something that
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could become a political football. Because you,
on the county level at least, would have
Republicans and Democrats on the board, whereas
in most cases that has no bearing on the
villages.,

COMMISSIONER MAGAVERN: One more
question, if I may. Mayor Kelly expressed
criticizm of Section 5 of the draft act
regarding transactional disclosure. And it may
be that that section needs further tightening
up. I, in looking at it at this moment, I don’'t
see why it is troublesome. I don't see that a
normal budget vote would require any kind of
disclosure unless it included an appropriation
say for a contract for say a member of the
governing body's family. In that case, you

would probably want disclosure.

MR. RELLY: I would agree with that.

But I also read this thing very carefully. I
read it six or seven times. And it says that
any municipal official that is going to vote on
sonething which would provide a pecuniary or
material benefit to himself or herself or to any

related person shall not participate. That
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certainly if I read it, a budget in many cases

is not a benefit; it is a negative which causes
my taxes to go up. But, occasionally, taxes do
go down. I read that and say, well, gee, I have
to disclose that this might affect my
pocketbook, and therefore, I would not vote. I
go over to Section 5 on page eighteen and it
says I could do that; I could vote because it
impacts everybody equally or relatively equally
throughout the village. All I have to do is
disclose it. I am contemplating two lawsuits or
involved in two lawsuits. One would benefit a
portion of the village more than it would the
other. I live in the portion that it would
benefit. I am 220t the only one, but I am not
the whole village. I would have to disclose
that. It would tend to read to me —-- and I have
read it several times, and I see no reason why
it wouldn't disclose and have a standard form
for every village mayor and trustee that this
impacts me and it impacts everybody else in the
village, and I therefore disclose that I have an

interest it. And it just, in my view, clogs up

Aéovernment. I don't think it's well written.
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It is not clear enough. I know the things that
you are trying to get at. But if I read it as a
layman, I would say in order to not go and be
penalized by some ethics committee and pay a

fine, I would disclose every vote I do.

‘COMMISSIONER MAGAVERN: I think you
made a good point. I think we have to look at
this again. I am still looking for drafting
guidance, but is not fair to put to you today.

MR, KELLY: I don't want to help you
draft anything more here.

COMMISSIONER MAGAVERN: You have done
a pretty good job so far. You have helped us
take away all of those things you objected to
most strenuously. Maybe you ought to Keep the
process going.

MR. KZLLY: I think -- and please
don't misunderstand me, that --

COMIIISSIONER HMAGAVERN: One more
neeting with you, Hayor Kelly, and you are going
to have won the whole ball gane.

MR. KELLY: Well, hopefully, that
won't occur before the legislature. But I

sumpathetic to your goals and aims, and I have
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praised you on disclosure before, and I think
that is important. My perspective comes from a
very small village, seven hundred people, and
being involved in lots and lots of things.

Everybody you mentioned so far was a lawyer, as

and when I

i

I have said before. But no layman -
read this before, there were parts of this thing
that I had to have a lawyer interpret to me,
particularly about partnerships. And I didn't
know what they meant by that. I thought they
meant a limited oil and gas partnership. But
they are talking about the lawyer and his
partner. I couldn't understand it. And I have
two degrees so I am not that dumb. I think it
should be c¢risp and maybe tightened up a little,

COMMISSIONER MAGAVERN: Mayor Kelly,
the last word on that is: can you tell us what
the present Article 18 means?

MR. XKBELLY: I distribute Article 18
and my own ethics code to every village enmployee
when they are appointed or elected. It seems
very clear although people argue about it. One
guy was going to vote on something which

revolved around a bussiness his son ran. I




O3

{—I

10

11

12

13

14

15

16

17

18

15

20

155

think that Article 18 is very clear on that.
That is a prohibited conflict of interest; no
big problem about that. The argument --

COMMISSIONER MAGAVERN: You are one up
on me.

CHAIRMAN PEERICK: Anything further?
Thank you very much.

Our final witness, and we will then
open the hearing to anybody, any citizen here or
anybody else here who would like to add to the
record.

Page Bigelow. I would just note for

the record that our next witness is a member of
the senior staff of the Institute of Public
Administration who has provided assistance to
both our Commission and to the sovereign
Commission. And she has been steeped in the
area of conflict of interest codes for a number
of years, particularly as a very able member of
the Wational Municipal League and its projects
with reference to assisting State and local
governments in this area. It is nice to have
you here.

e

MS. BIGELOW: Well, it 1is nice to be
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here. And I appreciate your not saying how many
years.

CHAIRMAN FEERICK: I would never say
that.

MS. BGELOW: It has been my
pleasure to watch this draft as it developed and
progressed in the past year. Much of it is very
good. It is far better crafted than the State
Ethics in Government Act of 1987, both in making
the restrictions appropriate to those it covers,
and providing penalties with true deterrent
value. And I think you should be congratulated
on its progress. I will admit to a certain
amount of prejudice, having acted as a
consultant for you in some stages of this. I do
have a number of comments about it, some of
which involve changes made during the last two
drafts.

I have got some guestions about
exenpting all unpaid officials across the board
without any reference to their level of
authority or discretionary powers. I think it
is possible for an official to find that it

could be =-- an unscrupulous person to find that
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it is financially beneficial to not be paid in
terms of some of the things that they could do.
One remedy for this would be to have every year
the governing body, or the mayor and the
governing body -- simply certify to whatever
ethics board covers the local government these
unpaid officials who ought to be covered by the
full ethics law, including financial disclosure
and limitations on appearances. I think it is
possible that you could have local governments
that would produce a Commission or some Kind of
body where you would give them substantial
power. In New York City, it happens that it is
a State Commission. But the municipal
Assistance Corporation, I don't think Felix
Rohatyn gets paid. I am not sure that I think
it would be a good idea for him to be able to
appear before any other agency of the city on
behalf of a client, both in terms of how it
looks and in terms of the kind of influence he
would have as Chairman of the Hunicipal
Assistance Corp. And you could have those Kinds
of situations. And I think that can be taken

care of fairly easily without making everyone
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who isn't paid subject to it. The fact that you
are not paid doesn't mean you don't have power.
In addition, the post employment
provision is fine as it goes. I don't think it
goes quite far enough. As it currently stands,
so long as you don't appear on a particular
matter that you dealt with personally, the day
after you leave government, you can go back
before the agency that you came from and
represent a client, You know the personalities
who are involved that you are dealing with then.
They, in fact, may be contacting you because
somehow or other everybody I know who leaves
government ends up talking to the offices they
left a lot for the first couple months because
they need help and information with the things
still hanging on from before, which means you
really have a continuing personal relationship
with the people with whom you were there
representing clients before. I would recommend
a cooling off period. They tend to run in
States from six months to two years. I suspect
for most local governments that six months would

be sufficient. But it does mean that you have
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had some time for a public official or public
employee to sort of clean up those things that
they were doing when they left, and finish off
the sort of regular consultation with their
successors before their going back. And, in
addition to everything else, one of the problems
with their going back immediately is that the
public looks at this, and they do not believe in
the equity of the process. If you were the
Chairman of the Planning Commission and you go
back representing a client before the Planning
Commission at their next meeting, even though
this wasn't an issue that's before them,
everyone says, "Aha, he has has the f£ix in."
And the truth is he probably doesn't. But it is
going to be real hard to convince an awful lot
of people that his influence, having just been
chairman, isn't so strong that he is not able to
arrange things for a client.

The provision in Section 9 which
requires the disclosure of campaign

contributions of more than one hundred dollars

by applicants for various discretionary actions
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burdensome than is really worthwhile, primarily
because the threshhold is so low, and also
because it is very unclear when a contribution
is to a candidate. In many local elections, you
don't have candidate committees; you have
multi-candidate committees, slate committees.
Sometimes, you even have party committees. And
the question is at what point to you trip the
one hundred dollar threshhold. 1Is it the total
contribution to a nulti-candidate committee? Is
it only the contribution divided by the number
of candidates that the committee is for? What
if you give one hundred dollars to a
nulti-candidate committee but you give it for a
candidate who loses, does it count for those who
win, too? Where do political party
contributions fit into this, because we do,
indeed, have local governments which do have
partisan elections in New York State. I think
some of those questions need to be dealt with if
you are doing to continue to have this in. And
quite frankly, I would increase the threshhold.

I one hundred dollars, even in most local

e

governments, is still pretty small. I don't
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think you want to make this kind of reporting so
burdensome that, for instance, people -- I nean
this will cover people who may contract with
local government. We have a major problem in
this State that a lot of companies and a lot of
firms don't want to contract with government in
Mew York State, period. I don't think we want
to decrease the poolyany, because that only
increases the probability of corruption. I have
gpent a fair amount of time in the last two
months talking to the Organized Crime Task
Force, and one of the things that we are in
agreement on is that among the things which
contributes heavily to corruption in New York
State -- and it happens we were talking
primarily about the construction industry =-- is
the lack of competition. Well, anything that is
going to discourage more people from contracting
with government is going to decrease
competition, which sets off a whole get oL
reactions we really don't want. You have a copy

of this, so I am not going to cover everything

ity f£inal set or comments involves the




relationship between the State EBthics Commission
and local ethics boards. There are no paraliels
in any other State for the kind of oversight and
appeals processes that are provided for in this
law. For instance, section 19 subsection 5
provides that a municipal or regional ethics
poard can refer any matters under its
jurisdiction to the State Board. I think this
can be interpreted as an open invitation that if
the matter is too difficult or it is
uncomfortable or too hot, you just don't deal
with it; you Kkeep sort of sending it on. It is
sort of like initiative and referendum 1in
Caiifornia in ihe California State legislature.
Because it is easy to get things on the ballot,
they don't Jdeal with the tough questions. They
figure that when it gets to important things
iike insurance rates and reapportionment and
campaign finance, let it go on the ballot and we

secause it is too

(%

are not going not deal with I
big a liability. I don't think you want <o put

poards in a position where

[99]

your iocal ethic
they can opt out of dealing. I think that you

can allow them to ask che State Commission for
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advice. You can ask them to have the State
Commission relate whatever information they have
about how other jurisdictions have dealt with
this kind of problem. But, I think ultimately,
it is important that the local boards be
accountable for making the decisions and
actually administering the law that they are
supposed to administer. 1In addition to
everything else, there is the risk of a real
injustice being done to the individuals involved
with the matter, because you are asking the
State Board to rule on a matter covered by a law
that is different from that that they normally
administer. It is involving a situati&ﬁ with
which they will probably have little if any
familiarity, and where they have no particular
knowledge of the precedents set before with
pPrior decisions and prior advisory opinions,

i}

And I really don't think that it is a good idea.

1

I think similar gquestions can be raised about
the State Commission's exclusive authority to
grant waivers with regard to contracts and
refusal. These, too, are going to be granted or

refused by a Commission which is unfamiliar with
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the situation in which they are being redquested
and unfamiliar with the specific legal
provisions involved.

Beyond that, there is the question of
the Commission's ability to act in a timely
manner. If they operate the way most State
Commissions do, they will meet once a month,
except maybe during the summer where they may
only meet once or not at all. Generally, the
agenda will be sets seven to ten days prior to
the meeting and the materials will be sent out
prior to that. Only in gravest emergencies are
things added to the agenda, so you are talking
about the possibility that it may be as much &s

o

two months From the time that the guestion cones

6]

up to the time you get a ruling from the Stat
Bthics Commission. This can prevent the local
government from taking action. It can prevent
“hem from the doing any number of things that
may be real emergencies. But also 3lows down
the contracting process even furtiner tiaan it
already is. And you hear constant compiaints
that it takes long time to get a contract

chrougn. ell, if you nave to have an approval
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from the State to get the contract through, and
you are going to have to wait two months for
that, if you are waiting for snow removal your
problem has probably has disappeared. But a lot
of other problems have appeared instead.

It seems to me that if it is felt that
some kind of oversight is needed and that there
is going to undue pressure applied to the ethics
boards, that perhaps what you want to look at is
a post review process where you require that if
a waiver 1is granted by a local ethics board
within 48 hours, they must file with the State
Commission a written explanation of the action
that was taken and why it was taken, and that
the State Commission can then review and comment
on it. And perhaps even the State Commission
could prohibit any further waivers involving the

sons. And that should inspire
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aportant to have it. I think I
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wvould also guestion the mechanism providing rfor

an appeal of a local ethics board decision at
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the State Commission. NWot only is there no
similar provision in any other state law, I
think it really unacceptably undermines the
authority of the local boards. It appears that
the only people who can appeal are those told
that they can't do something. It doesn't look

e
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like the ethics =-- I mean there is no one el
to appeal except the person that is asked to do
something. If that person feels that the local

law has been misapplied, he has recourse to the

o

courts. And it doesn't seem wise to establish a
nolicy where local government has even less
authority than it currently has. It seems tce ne
that this undermines all of the principles of

3

home rule and further decre
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of local ethics boards to establish strong,
clear standards of conduct.
T think local government is further

undermined by Section 22 subsection 4, saying
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complaints against a member of the ethics board.
I would require that they refer all complaints
against municipal officers or employees to the
local ethics boards with two exceptions: one of
them would be complaints against a member or
members of the board. And the other would be
where there is a finding by the Commission that
you are talking about a whistle blower who has a
legitimate fear of retaliatory action being
taken against him. Otherwise, you end up with
~~ if, then, it is a question where the State
retains control because it is a whistle blower
and they can initiate their own investigation
and opt out. Then the people who actually nade
zhe complaints don't have to be involved. 3ut I
think if the conflict of interest provisions of
this act and such local acts as may be adopted
are to worg properly, the responsibility for

sheir administration and enforcenent can'it sii
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it is to be the State Bthics Commission that is
going to do it, you need a single law. You
can't fave a plethora of laws where you have
this main law as the floor and then you can
documents more stringent standards tailored to
what it is that you really need. I would prefer
to see a greater degree of decentralization. I
think its much more appropriate for New York
State than the unitary model that, for instance,
the State of Alabama has where the State law has
everything for all local governments and
everything goes to the State Zthics Commission
and they make all of the rulings. But I think
that no matter how you do it, you have got to
have somebody accountable for enforcing this.
And I simply don't think you can do it with the

ility of having things constantly slide
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bhack and forth petween the State and local

boards.
Tow, I think this has sounded fairly

3
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negative, and I de want to say again that I am

very pleased wvith this law. I coulu not live -
there are parts of the State etnics law that I

dislikse sufficiently that T am not sure if X
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lived in New York that I would take State
employment. And I could live with this law.
CHAIRMAN PFEERICK: I want to thank you
for participating in the hearing. I have found
your comments in particular to be extremely
helpful, and I hope we can draw you into
continuing to assist our staff as we take this
product to whatever its final conclusion is
going to be. Let me ask you about some of your
opening comments where, as I understood your
comments, you were suggesting that some of the
the exemptions we had for unpaid governmetn
servants should be reconsidered. Rather than
exempting them, they should be subject to some
of those provisions. And I also heard you to
say that there should be a cooling off period
before somebody can get and be involved with the

government that he or sne served.

(XN ™ o B nh Fatl Y 4 4e 1 [ - o
1. BIGELOW: With the agency.
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c red beifore your testimony to the eifect
that our Commission needs to be very ninaful of

the =2xtensive and important involvement of those
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volunteers throughout the State. And 1if we
erect too many barriers we may be destroying
volunteer activity in government. Aren't those
reconmendations that you made cutting against
the grain of that as reflected by the earlier
withesses?

MS. BIGEBLOW: Well, the
recommendations that I have made when it comes
to that aren't really any different than the
laws in a number of states. I guess I have to
disclose at this point, I have been working in
this area since 1972. In 1974, the State ot
Washington passed a law -- it was passed under
an initiative which involved very extensive
financial disclosure for all elected oifficiails,
whether they were paid or unpaid. And if you

were appointed to what was at that point an

i
alected spot, vou were covered »oy it, and

'

inciuded also for some inds kind of enployees,
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And far more extensive than anything that 1Is

gdealt wich herey, Lo the polnt where you seveald

and mentcal health practitioners didnit reveal
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those. And they had t
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long forms. And they said no one 18 ever going
to run for public office in Washington again.
Well, they have not had the problem and have not
had the problem with local government. And they
really do have contested elections with more
than one candidate for each office.

And they have the same gquestions very
seriously in Alabama where it is a very
centralized system in Alabama, and actually
guite a strict law. And it has more in the way
of prohibited holdings than this does. I mean
this says you recuse yourself, disclose. And in
Alabama there are things that you absolutely
simply cannot -- if you own a part of a company
that contracts with a local government, you will
either have to get rid of your holdings in the
company or cannot hold public office in that
-ocal govermment. That is just the way the

world is. And they said, oh, well, no oune is
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Jqoing to run for local in Alabama. And

tiney haven'i had the oroblem eithe
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nearly at burdensome when people actually get
into being covered by them as they think they
were going to be when they start. I think the
financial disclosure provisions in this
particular draft are very reasonable. And quite
frankly, they are going to be local governments
where they will really need to know more. But
one of the things that a lot of people have
found == two things; one of which is you don't
have all kind of people in there reading
people's financial disclosure statements for
récreation and because they are really dying to
know what everybody has. Bven for those people
who have to do thinkgs like the desk audits Zrom
them, they are pretty dull tell reading,
actually.

The other thing i1s that in many places
where vpeople Jdid do some analysis of iLt, they
Zound that the public was really very supnortive

because tney suddenly found out what peonle who

ce, really aren®t any diidferant chan aost

other c¢itizens. And they are an awrful lot of
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public office, that you have got a lot of money
and you have a lot of realy heavy financial
contacts, and that you are different somehow or
other and you probably shouldn't be paid much
money because you don't really need it anyway.
Increasingly in this country, there is a
tendency to assume that people who old
government positions are somehow or other just a
bit sleazy; that if they were really good
people, they wouldn't be into something like
that but into something respectable like real
estate. And what is very interesting, in
Colorado --

CHAIRMAN FEBRICK: Can I just ask you,
are you saying, therefore, these Kkinds of
standards are helpful in terms of -- I don't
want to put words in your mouth, but I was not

sure just what --—

of places where they have found that tney are
nelnful in raising pubilc estimation of people
who nold puplic positions. In Jolerado, after
chey uad the first financial disclosure they

actually got approval Zor a pay railse when it
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was discovered that people in the Colorado
Legislature actually made the same kinds of
money that most other people did and weren't
rich and did actually need the money they were
being paid. But also, most of these provisions
have not driven people out of goveranment. And I
have done this for a long time. I am getting
ready to go to the conference of the Council on
Governmental Ethics Laws, and one of the things
that we talk about every year is that states and
local governments simply haven't had the
experience of having people leaving government
wholesale because they are suddenly covered by
an ethics law.

CHAIRMAI FEERICK: Tinis is a
conference to which representatives of ethics
commissions of the different states in the
country belong?

HS. BIGELOW: Yes. Also, as well,
state govermments, because vou ave a nuuder oL

states where the laws are not administered Jy
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Secretary of State or they are audninistered by

the Attorney General, 30 tihat you end up with
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quite a wide variety. We also end up at these
with State legislators who come as well.
CHAIRMAN FERRICK: Has New York State
been an active participant in this conference?
MS. BIGELOW: The Temporary Commission
on Lobbying has gone, and they have sometimes
had people there from the Board of Elections.
There is now someone from the Legislature who 1is
finally a member. These grew out of the
National Hunicipal League's Ethics Conferences.
And as a general rule, no one from New York came
unless you asked them to be on the program. We
tended to be told that New York was unique and

could not benefit from the experiences of other

COMMISSIONER HMAGAVERHN: I have one of
vour suggestions I would like to follow up on a
bic, because it may prove to dbe useiful in

resolving a difficult »roblem concerning

volunceers. That 135, vour suggestion chat

extent that they arce cervified oy the mayor or

the governing dody =-- I taike it, that would DLe
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the appointing body or tihe appointing officer --
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that they really should be covered. That seems
to me to be something that wouldn't do a lot o¢f
damage to volunteerism because 1t would be
worked out at the time of the appointment
between the appointing authority and the
appointee. I guess my guestion, if we are going
to have to make a change in that respect, I
think it might be acceptable. I wonder if it
might not be criticized on the ground that the
appointing authority is the person making the
exemptions and, naturally, they are going to be
appointing someone who they have a close
relationsnip with. And the very kind of
influence that you are worried about curbing is

fluence the
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18. BIGBELOW: Well, that is a very
geod guestion. lost places I know that have
tnat, those are the weople who do it. Iowever,
they are certifying the position; it 18 not tie
serson.  And you can reduire chat at che point
at awhici they create the position if it doesn't
currently exist, it gets elther added to the

1istc or it gets caken off, and that the guestion
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has to be dealt with if you add powers to a
position. I don't know anyplace that has had a
problem with it. I would assume that 1if you
were to have someone who were to be exempted and
did have substantial discretionary powers and,
particularly, if they abuse them, that you would
probably end up with the press or Common Cause
or someone else finding out and making rather a
lot about it.

COMMISSIONER HMAGAVERN: I guess the
value of the provision focuses attention on the
guestion early.

118, BIGELOW: And I think one of the
advantages of that particular provision is that
if you require annual or biannual certification
of those positions, that it also makes the
governing body concentrate on how much power, in
a sense, they have delegated ocut. It i3 the
only way that I Kknow of to do this where you are
actually going to do it based on the level oI

auathoricy.

«
+

COUMIZSIONER HAGAVIRI: IZ we want o
look for a good model for drafting purposes,

vhiiton one would we Look ac?
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15, BIGELOW: I would have to look at

[

my files. Actually, there is a provision in the
Hew York State law which isn't toco bad where the
appointing authorities do that for Civil
Service, for =-=- because these originally started
particularly to do with your professionals, your
public employees, where your taking a Civil
Service classification doesn't, in fact, define
vour discretionary authority so that they --
Well, actually, there are a number 0f states
where they have actual said, okay, define the
positions in each department which are to be
covered, particularly by the financial
disclosure provisions. That is where it gets
not, as opposed to Alabama where everybody who

makes twenty-five thousand cor more files a

"

isclosure whether or not they have

P

financial ¢
authority to do anything.

COMMIBSSIONIER AGAVERI: Thank you very

weli,
15, SCHACHNER: I anave a qguestcion.

rhans on tiae basis ol your comparative work
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entities insofar as they are regulated by other
laws and that there will be a problem of holding
dual hearings, if you will, under let's say the
Bducation Law and the Ethics Code if there is a
violation or alleged violation of one of the
provisions. Can you share with us any of the
experiences of some of the other states dealing
with school boards?

MS. BIGELOW: I don't have any
experience dealing with the question of dual
hearings. That is not even a question I have
ever come up with. There are other states where
school boards are covered one way or another.

If you look at Mississippi these days, the State
Constitution covers school boards with regard to
ethics to such an extent that there are school
boards that have had to resign entirely because
a menper of the gchool board can't have a spouse
employed by the school board or has a financial

interest in any of the financial deallings of the

1

soard can buy Supplies and eguipment

independently of local governments nas ~— I

mean there 135 at Lleast one county school hoard
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where the entire school board was forced to
resign because of their financial connections
with it. I don't know anyplace where it has
been a real major problem to cover the school
boards. The time that it gets a little bit
difficult =-- and this, I think, has become a
problem increasingly with dual career families,
is if you have a member of the school board
whose spouse is a teacher and they have to
approve the new teacher contract, then you start
to get into questions of financial interest.
But I am not sure I can help you a whole lot on
that.

CHAIRMAN FEERICK: Thank you very
rmuch. The next part of the hearing is to
provide anybody who is present in the hearing
room an opportunity to address the Commission on
the subject. Is there anybody who chooses to do
507

Celia Bovers, wvelcone. Please lLlave a
seat. And would you identiiy yourselt.

1MS. BOWERS: Yes. I am Celia Bowers,

and I came here with John Whitcomb. And we are

representatives of the Greater Ithaca
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Neighborhoods Association which is an
association of all of the local neighborhood
groups in the Town of Ithaca, New York.

I guess the aim of our presentation --
we didn't know about your group earlier, and I
think we are going to tell you a little about
our situation in Ithaca. And this is basically
an plea which opposes the Conference of Mayors'
representatives plea. I think he pled very
nobly for the poorly paid ethical elected
official., We, however, come from a small town.
And we are concerned that this new law should
make it impossible for a poorly paid unethical
official to line his or her own pockets at their
constituents' expense. We in the Town of Ithaca
have only eighteen thousand people, but we feel
we have the right to have an ethical government;
just as ethical a government as people who
happen to live in a large municipality. We
should not confuse poor ethics or traée off poor
ethics with poor pay. Okay. I wanted to tell
you a little about our situation in Ithaca and
why we very much support a strong ethics bill.

e represent concerned citizens in the
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Town of Ithaca who are afraid that the
democratic process in our town is being
subverted, and that serious conflicts of
interest in both elected and appointed positions
are jeopardizing both the will and the capacity
of town officials to carry out their duties in
an impartial manner for the good of those they
govern.

The Town of Ithaca is a relatively
small "doughnut®™ of land, at no point more than
a few miles wide, which surrounds the City of
Ithaca. The Town has three main legislative
bodies: a Town Board led by the Town Supervisor
(who is also the Chairperson of the Town Board);
the Planning Board, and the Board of Zoning
Appeals.

The current Town Supervisor is Mr.
Noel Desch, who has occupied this position for
the past ten years. In 1980, {r. Degch proposed
and backed for the position of Chairperson of
the Planning Board Hr. ilontgomery May, then part
owner and now, we believe, s50le owner of a firm
known as Wheaton Sheet Metal. The fact that

this firm is one of the largest installers of
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air conditioning and heating units in the Ithnhaca
area ought at the time to have raised eyebrows.
But even more disturbing to us is the fact that
in 1979, Mr. Desch and Mr. May jointly’purchased
122 acres of undeveloped land within the Town of
Ithaca. This purchase, which predated Mr. Hay's
appointment as Chairperson of the Planning
Board, meant that the two most powerful
officials in the Town of Ithaca now had a vested
interest in a sizeable, jointly owned parcel of
developable land. In Mr. May's case, there was
a double conflict of interest, for as a major
installer of plumbing and heating and air
conditioning units, he was in a position to
approve or disapprove projects from which he
might expect to reap financial benefit. There
is, in fact, some evidence that he solicited
work from developers whose plans were coming
before the Planning Board for approval, though
it is difficult to get anyone to testify
publicly to this.

There is, however, a congsiderable
amount of evidence suggesting that !Mr. Desch and

lir. Hay have, over the years, made decisions
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that would increase considerably the value of
their land. For example, in 1985, Town water
was extended to the corner of the Desch/May
property. In 1986, the road linking the
Desch/May property property to the major
employer in the area was widened and improved
over the protests of current residents. There
were three residents on that road. The same
year, sewer lines were extended closer to their
property. In 1988, a bicycle path/recreational
trail connecting their property to downtown
Ithaca was approved. The cost to the local
taxpayers was $47,000,, plus matching state
funds. All of these decisions were approved and
voted for by Mr. Desch and Hr. May. At no time
did either of them abstain from discussion of or
voting on these projects, despite that fact that
concerns about a potential conflict of interest
had been raised as early as 1979 by the Ithaca
Journal when the land was f£irst purchased. At
that time, Dssch and !May denied the possibility
of any conilict of interest on the grounds that
they did not intend to develop the property.

After his purchase of the land in 1979, however,
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Desch voted to give a tax break to developers.
In 1986, the same year that the various projects
mentioned above were approved, the Desch/May
property was put on the market and in 1988 fifty
acres were sold to a developer for $140,000 -~
The whole parcel had cost Desch and May $35,000
in 1981 -- pending development approval from the
Planning Board and the Town Board.

Desch and May have, under advisement
from the Town lawyer John Barney, not been
present at the particular sessions at which
their own developments were being duscussed. It
is clear, however, that Mr. Desch's and Mr.
HMay's votes on water, sewer, roads and bicycle
paths which serve their property may have been
motivated by self-interest. But, we feel that
the problem goes beyond the rather obvious
conflict of interest involving their own
property and that the whole process of decision
making has been tainted. In a very small town
such as ours, development in one area inevitably
encourages development in other areas. And both
the Twon Supervisor and the Chairman of the

Planning Board have consistently made decisions
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favoring developers for the last eight years.

This undesirable situation has been
further exacerbated by a consistent policy of
obfuscation on the part of Town officialis.
Townspeople eager to find out what is going on
are regularly told that the relevant information
igs "privileged" and are made to file unecessary
"Freedom of Information Act" forms, which
unaccountably tend to get lost. Even when they
don't get lost, the net result of these tactics
is to delay access to publicly available
information and to diécourage the public from
exercising its right to know. The Town
Supervisor hag even written letters to the press
under other people's signatures in order to
promote his own views and to disparage
opposition candidates for local office.

Last Spring, a group of concerned
citizens on the advice of the Attorney General's
office, went to Hr. Benjamin 3ucko, the local
District Attorney and asked him to investigate
the persistcent allegations and assertions of
conflict of interest. His attention ws drawn to

ghe Town of Ithaca Local Liaw #2 which seems
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clearly to prohibit conflict of interest
gituations. In our presentation to him we were
supported by representatives of both Common
Cause and the League of Women Voters at the
State and, in one case, at the HNational level.
To our dismay, Hr. Bucko chose to have a
luncheon meeting the the Town lawyer, Mr. Jopan
Barney, to "clarify®™ what documents he needed to
obtain in oder to investigate the allegations in
question. As Mr. Barney has repeatedly and
publicly asserted that a partnership in a
develoment project between the Chairman of the
Town Board and the Chairman of the Planning
Board is no more a conflict of interest than is
their owning their own homes in the Town of
Ithaca. We were not surprised when he did
nothing. Indeed, to the best of our Kknowledge,
he did not even send the documents we presented
him with to the Commission for Government

Integrity, as he had promised he would do if he

7]

did not initiate prosecution nimseli.

Hembers of the Conmission, it is very

difficult for people to stand up and publicly

criticize their ltocal government officials.
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Local business people and contractors are
afraid, often with good reason, as I personally
have found, of retaliation, blackballing and
petty harrassment. We are law=~abiding citizens
of the Town of Ithaca who strongly object to
being deprived of our right to a fair and
impartial government. We have been shocked and
dismayed to discover that there is at present no
mechanism whereby concerned and honorable
citizens can initiate an impartial investigation

of conflict of interest at the local government

level. We
all levels

we ask you

just note

previous he

whose name

CHAIRMAN FRERICK: Thank you. I would

believe that government integrity at
iz essential to a free democracy and
to give us the tools that will allow

ourselves free.

Thank you very much.

for the record that, as I have in

arinys of the Commission, that anyone

has been mentioned at any time during

the testimony of any witness has an opportunity

to provide

might wish

us with any statements ae or she

to submit to us.

d5. BOWERS: I do believe that this
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has some relevance, incidently, to your position

nterest that in

on party politics. It is of

a all of the officials we

h
]
(2
e
]

the Town oi 4
mentioned, including the town lawyer, belong to
one party and that party politics were not
terribly active until very recently. And I do
think this is a major source of potential
trouble. Thank you very much.

CHAIRMAN FEERICK: Thank you. We call
as the next witness who wishes to make a
statement George Demas. I ask the witness to
identify himself, plesae.

MR. DEMAS: iy name is George Demas.

live in Rocxland County.

=

CHAIRMAN PEERICK: Do you mind stating
vour pusiness affiliation?
MR, DEMAS: I do renovation and

maintenance of multi-family buildings.
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contacted and invited to comment here today. I
would like to publicly thank this Commission for
taking the time to review my conmplaint and for
responding to my concerns. I am pleased to¢ be
here. I am impressed that a Statewide
Commission would take the time to hear the views
of a non-ocfficial, a private citizen who thinks
he has something to say.

I do not, howvever, feel that it would
be appropriate for me to go through the
particular complaint I have concerning a
situation in my municipality. Rather, I drove
up here to Albany today to tell you how your
draft [Hunicipal Bthics Act relates to a

min

©

situation like

*

Section 2 of your draft referws to the
"vigilance of local communities.” I can assure
yvou that I am vigilant. That 1s not always what
they call it, but thav's anotaner matter. The

question is, L3 this vigilance alone 2nough to

~— 0 use your phrase =-- "enhance the
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The answer 13, of course, no,; at least not in a

situacion Like aine, a situation in which one
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party or group of any kind has cowmnplete control.
A situation in which every single elected
position in the municipality is held by the sane
party is a situation which tends to invite the
kind of arrogant disregard for the rights of
others which createsg the need for such bodies as
ethics commissions. While I would be the first
£to agree with your statement that "The assurance
of ethical conduct rests primarily on the

¥ owe

personal integrity of the elected officials,
would not all be here today if that alone would
do it. In a situation in which there is some
political balance, the danger is lessened by an
opposition party or group which, though they nay

be in the minority, at least have some stature

and, therefore, some ability to "keep the

bt

officials honest." The real danger lies in a

¢

hich no such elected opposition

-~

situation in =

cxistse That is the situation in which the
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Tintegrity and commitment” of the officials

1

give tue "vigllanc conmunicy” a tool with which
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to fight back. This draft legislation 1is,
seems to me, just such a tool. It is in this
light that I offer the following apecific
comments on this draft legislation.

The gift limitations in Section 4 are
just the sort of thing we need, although I sce
no reason why public officials should accept
gifts of any value whatsoever from those with
whom they deal in their official capacities.

Ag for the non-solicitation of
employees for participation in politicl
campaigns (Section 4.1.g) and the
non-solicitation of campaign funds frox
employvees ({Section 4.1.h), or those who do
business with the municipality {(Section 4.1.i.),
these, too, are ldeas whose i{ine has clearly
come. ‘There are certainly sufficient inherent
allowing them to stron-arm tnose around themn
into financing and/or supporting theis own
re~clecoivite WUnen I loox at the filed fLinanciad
ceports oY local vidicials wvihose campalgns are

overvpelmingly fundeda by nunicipal employees and

municinal ceoncractors {and I am not mentiocning
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specific names here today) I wonder just where
they would get the money to run, if and when
“his draft becomes law. They may just have to
look for support to those who believe in then
instead of to those who depend of them. And
that, I suggest to you, night be a very good
idea indeed. Host important of all of the
idesas in this proposal are those which deal
with the guestion of just what a single citizen,
aggrieved or upset by an apparent violation of
such loftioly inspired laws as thesse, can do
for redress of his grievance. While parties and
groups who are aggrieved can often find the
means to look to the courts, just as often the
single citizen cannot do so. He must depend on
the "system® to provide him with that recourse.
and it appears to me that Sections 22 througn 27
do just that. Hot onily do the appeal

procedures in these sections allow an unjust

a lovel removed from the wunicipallity), but
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gquestion of the concept that the more stringent
reporting standards and the disclosure
requirements, the less people will be involved
in government because it will drive people out.
I have very little personal experience in this
area. 1 have only been involved for a
relatively short period of time. But I think
the situation in my particular locality i3 guite
the opposite. And that is, that there are fewer
and fewer people involved in the process. And
Wwe have situations in which elected officials
also hold other elected portions, other
appointed positions, combinations of two or
three or four or more elected and appointed
positions. And the explanation that I oiten
hear for that situation of which I totally
disapprove, is that there are are nolt enough
qualified peovle; that these are the people that

wnow waat is going on and there is no ilaherant
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people who make the complaints and express the
views are strong-armed and bullied and harassed,

that situation is the cause for so few people

pete
Ui

being involved in government. So, my feeling
that these kinds of ethics legislation, if
passed, are the kinds of things that give
citizens the tools to undo the damage done by
people with too much power, will open up the
governnent and allow more people. I am in the
process now of talking to people, trying to get
people involved in local government. And
invariably, their answer is, "Who would want to
put themselves in that position of going up
against the people who presently nold the powver

in an election, knowing that ii yvou lose, and

i

you probably will, you are going to be subjact
+0 their power and harassment and abuse of
wower?" And those are the rRinds of concerns
chat I am involved withe. And those are tne
hinds of concerns that activated me o come iiere
Zodave.

CHAIRMAN PIORICK:  dave you aver

Defore testified beifiore a government agency?

ATy TN NTE A Y ‘Y ity Y de o e o R
GRe DEAS On the State level?
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municipalities throughout New York State. And
once we have done so, that represents really our
judgment and conclusions on the subject. And
thereafter, the political process must work its
will as it will.

S50, with that, I thank everyone who 1is
here today and who has participated today. And
I will now close the hearing.

(The proceedings in the above-entitled

matter were concluded at

approximately 3:00 p.m.)




N

10

11

13

14

15

[

1995

?:RTIF‘ICATEO;N

IN THE HMATTER

Shorthand Reporter, Regist

Report

OF: State of New Yorl
Commission on Gove nment Integrity

PUBLIC HEARING

AT: Justice Building, Courtroom #2

Zmpire State Plaza
Albany, Hew York

01l: Hovember 22, 1938

I, Beth 8. Goldman, Certified

tored Profesgsional

er and Notary Public do hereby certify

that the foregoing is a true and accurate

ription of the procecedings conducted 1in

the above=—entitled matter. as reportaed by me,

to Lhe

A
S /

S A

Al 3 e {

£V 19

RO

[}

best of my knowleuge and belier.

Vel
~

(o
o




	Fordham Law School
	FLASH: The Fordham Law Archive of Scholarship and History
	11-22-1988

	In the Matter of a Public Hearing on the Revised Muncipal Ethics Act
	New York State Commission on Government Integrity
	Recommended Citation


	20160520123803
	20160520121524_00001
	20160520121524_00002
	20160520121524_00003
	20160520121524_00004
	20160520121524_00005
	20160520121524_00006
	20160520121524_00007
	20160520121524_00008
	20160520121524_00009
	20160520121524_00010
	20160520121524_00011
	20160520121524_00012
	20160520121524_00013
	20160520121524_00014
	20160520121524_00015
	20160520121524_00016
	20160520121524_00017
	20160520121613_00001
	20160520121613_00002
	20160520121613_00003
	20160520121613_00004
	20160520121613_00005
	20160520121613_00006
	20160520121613_00007
	20160520121613_00008
	20160520121613_00009
	20160520121613_00010
	20160520121613_00011
	20160520121613_00012
	20160520121613_00013
	20160520121613_00014
	20160520121613_00015
	20160520121613_00016
	20160520121613_00017
	20160520121656_00001
	20160520121656_00002
	20160520121656_00003
	20160520121656_00004
	20160520121656_00005
	20160520121656_00006
	20160520121656_00007
	20160520121656_00008
	20160520121656_00009
	20160520121656_00010
	20160520121656_00011
	20160520121656_00012
	20160520121656_00013
	20160520121656_00014
	20160520121656_00015
	20160520121656_00016
	20160520121656_00017
	20160520121656_00018
	20160520121656_00019
	20160520121742_00001
	20160520121742_00002
	20160520121742_00003
	20160520121742_00004
	20160520121742_00005
	20160520121742_00006
	20160520121742_00007
	20160520121742_00008
	20160520121742_00009
	20160520121742_00010
	20160520121742_00011
	20160520121742_00012
	20160520121742_00013
	20160520121742_00014
	20160520121742_00015
	20160520121742_00016
	20160520121742_00017
	20160520121742_00018
	20160520121742_00019
	20160520121742_00020
	20160520121857_00001
	20160520121857_00002
	20160520121857_00003
	20160520121857_00004
	20160520121857_00005
	20160520121857_00006
	20160520121857_00007
	20160520121857_00008
	20160520121857_00009
	20160520121857_00010
	20160520121857_00011
	20160520121857_00012
	20160520121857_00013
	20160520121857_00014
	20160520121857_00015
	20160520121857_00016
	20160520121857_00017
	20160520121857_00018
	20160520121857_00019
	20160520121857_00020
	20160520121857_00021
	20160520122007_00001
	20160520122007_00002
	20160520122007_00003
	20160520122007_00004
	20160520122007_00005
	20160520122007_00006
	20160520122007_00007
	20160520122007_00008
	20160520122007_00009
	20160520122007_00010
	20160520122007_00011
	20160520122007_00012
	20160520122007_00013
	20160520122007_00014
	20160520122007_00015
	20160520122146_00001
	20160520122146_00002
	20160520122146_00003
	20160520122146_00004
	20160520122146_00005
	20160520122146_00006
	20160520122146_00007
	20160520122146_00008
	20160520122146_00009
	20160520122146_00010
	20160520122146_00011
	20160520122146_00012
	20160520122146_00013
	20160520122146_00014
	20160520122146_00015
	20160520122146_00016
	20160520122146_00017
	20160520122146_00018
	20160520122146_00019
	20160520122239_00001
	20160520122239_00002
	20160520122239_00003
	20160520122239_00004
	20160520122239_00005
	20160520122239_00006
	20160520122239_00007
	20160520122239_00008
	20160520122239_00009
	20160520122239_00010
	20160520122239_00011
	20160520122239_00012
	20160520122239_00013
	20160520122239_00014
	20160520122239_00015
	20160520122239_00016
	20160520122239_00017
	20160520122318_00001
	20160520122318_00002
	20160520122318_00003
	20160520122318_00004
	20160520122318_00005
	20160520122318_00006
	20160520122318_00007
	20160520122318_00008
	20160520122318_00009
	20160520122318_00010
	20160520122318_00011
	20160520122318_00012
	20160520122318_00013
	20160520122318_00014
	20160520122318_00015
	20160520122318_00016
	20160520122412_00001
	20160520122412_00002
	20160520122412_00003
	20160520122412_00004
	20160520122412_00005
	20160520122412_00006
	20160520122412_00007
	20160520122412_00008
	20160520122412_00009
	20160520122412_00010
	20160520122412_00011
	20160520122412_00012
	20160520122412_00013
	20160520122412_00014
	20160520122412_00015
	20160520122449_00001
	20160520122449_00002
	20160520122449_00003
	20160520122449_00004
	20160520122449_00005
	20160520122449_00006
	20160520122449_00007
	20160520122449_00008
	20160520122449_00009
	20160520122449_00010
	20160520122449_00011

