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U.S. 1, 11 n.8 (2004)) (“When . . . a statute has both criminal and noncriminal applications, the
Supreme Court has stated the rule of lenity applies.™).

This Petition arises under a complex framework of laws and regulations, cach of which has
criminal implications for Mr. |l Among others, they include: the statute and sentencing laws
pursuant to which he was sentenced; the Board of Parole’s agency authority, as codified in statutes
and regulations, to make decisions concerning parole release; the United States Constitution, and the
rights it imparts on juvenile criminal offenders and criminal defendants generally; and the grant of
authority to this Court to review parole decisions pursuant to Article 78. Obviously, the agency
decision-making at issue here has direct criminal consequences for Mr. |- When he is
denied parole release, his incarceration continues, despite his rehabilitation and fitness for release. ™
And should Respondent prevail in the argument that this Court lacks authority to order Mr.
B s rclcase, the criminal implications for Mr. |l arc cven more egregious. Not only
would he be subject to continued incarceration and an eighth, farcical parole denial decision. Worse,
he could be left without recourse in the courts to challenge the Board’s authority as an agency.
Meaning, the statutes this Court must interpret in the case at bar are not merely civil; they have
momentous criminal implications for Mr. |- Insofar as the remedial authority to the Article
78 judge is ambiguous under this body of law,!! those laws may not be interpreted in favor of the
government (meaning, with deference to the agency and its interpretations of the law). Instead, the
rule of lenity mandates that the body of statutory law underlying this Petition be read in Mr,
I s favor, and this Court find that it has authority to order release.

E. The Board of Parole Lacks Any Special Expertise That Might Undermine the
Article 78 Court’s Authority to Overrule Board Decisions.

There are situations in which individuals with a specialized set of skills or expertise make

19 In light of this, Petitioner respectfully asserts that this Court need not adhere to the type of deference to agency
decisions that is afforded in Article 78 proceedings that lack criminal implications.
Il Petitioner reasserts that there is no ambiguity, and this Court has clear authority to order Petitioner’s release,
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agency decisions (for example, at the New York State Department of Environmental Conservation).
Where agency decisions address, as the Pantelidis court put it, “highly complex technical issues,” or
where the underlying determinations originate with an agency and rnot with a court (for instance, in
the case of a local zoning dispute), it is fathomable that an Article 78 judge may be poorly positioned
to stand in the shoes of the agency and remittance for reevaluation may be prudent. But there are no
such considerations here.
1. Politics, not expertise, underlies the Board of Parole.

The New York Board of Parole is made up entirely of political appointees. See DOCCS,
About the Board.!? There is no requirement that any of these appointees possess specialized
expertise or training—in psychiatry, psychology, criminology, law, or otherwise—for appointees to
qualify for positions on the Board. See generally id.; RAPP Campaign, Parole Justice Advances as
Legislature Closes—But Not Far Enough (Jun. 19, 2019} (detailing the failures in the nomination of
Board Commissioners by Governor Andrew Cuomo in 2019 including, “[h]alf of the candidates put
forward by the Governor came from prosecutorial or law enforcement backgrounds,” and “[t]he
Cuomo administration also shared no information on how they sourced candidates,” and the like).'®
Indeed, the primary qualifier for appointment (and reappointment) appears to be the would-be
Commissioner’s ties to politicians. For instance, Commissioner William Smith, who has been on the
Board for approximately 20 years, has made numerous large political donations to state Senator
Patrick M. Gallivan. See Christopher Zoukis, Report Highlights Shortcomings of New York’s Parole
Board (Jan. 8, 2019), https://tinyurl.com/ruapwga (last visited 1/7/2020). Smith has also made
substantial contributions to Senator Michael Ranzenhofer. See New York State Parole Board:

Failures in Staffing and Performance, Fordham Law Archive of Scholarship and History, at 12-22

12 Available at https://doccs.ny.gov/about-board (last visited Jan. 11, 2021).
13 Available at http://rappcampaign.com/nys-parole-board-staffing-a-nominee-to-reject/ (last visited Jan, 11, 2021).
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(2018) (detailing Smith’s activity in politics and his atrocious history of documented misconduct).'
Senator Gallivan chairs the New York Senate’s Crime Victims, Crime and Correction Committee,
which is illuminating given Commissioner Smith’s well-documented history of problematic conduct
towards parole applicants, and both Senators’ explicit support of his re-appointment, Notably, Mr.
Smith is one of the Commissioners who authored the denial at issue in this case.

More¢over, not only are the appointments purely political; the Board’s decision-making is
heavily influenced by politics. In 2019, New York legislators noted that “current law makes the
board susceptible to political pressure to deny parole to inmates with high profile crimes even if they
ar¢ thoroughly rehabilitated with excellent prison records.” See Jarrett Murphy, Advocates Press
Albany to Fix New York’s Parole System (Jan. 30, 2019) (citing a legislative memo attached to a bill
authored by New York State Senator Gustavo Rivera).!> One former Commissioner, Thomas Grant,
noted that among several other problems with the New York system, Commissioners are
disincentivized from granting parole to people whose release would be newsworthy. See generally
Nazgol Ghandnoosh, The Next Step: Ending Excessive Punishment for Violent Crimes (Apr. 2019)
at Scction VIL!® Grant indicated that, because the system is “broken, terribly broken,”
Commissioners may fear voting in favor of release in cases that attract media attention. Id. Along
the same lings, a former chairman of the Board, Robert Dennison, has explicitly noted the power
politics and media have over the Board. See id. According to Dennison, “if you let someone out and
it’s going to draw media attention, you’re not going to be re-appointed.” 7d.

Thus, in the first instance, Commissioners have no special expertise that would enable them

draw factual conclusions concerning whether a potential parolee is truly rehabilitated or whether he

4 Available at https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1008 &context=pp (last visited Jan. 11,
2021).

13 Available at https:/tinyurl.com/rqx623m (last visited Jan, 11, 2021).

16 Available at https:/tinyurl.com/y6yzpoce (last visited Jan, 11, 2021),
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poses a danger to society. They are guided by politics, not by expertise. (Indeed, the Commissioners
ongoing refusal to credit the expert opinion concerning Mr. [l s obvious rehabilitation, which
was presented in a detailed report from a forensic psychologist, directly underscores the political
nature of their decision-making.} To wit, Petitioner has been unable to find any requirement that,
before appointment, Commissioners be educated—or, post-appointment, that they receive training—
about key advancements in modern science that bear upon the parole inquiry, such as the lesser
criminal culpability of juvenile offenders, the phenomenon whereby offenders “age out” of crime, the
correlation between poverty, abuse, and crime, etcetera. See, e.g., Dkt. Nos. 25 (February 6, 2020
Brief of Parole Preparation as Project as Amicus Curiae in Support of Petitioner ||| | ). 26
(February 6, 2020 Brief of the Sentencing Project as Amicus Curiae in Support of Petitioner I
I s Motion for Leave to Appeal). In light of these facts, there is simply no valid policy
concern to be raised that the Supreme Court may need to defer to the “expertise” of the Board of
Parole, even if review of administrative decisions in other contexts may implicate such concerns.

2, Parole disputes originate in the court system, making judges appropriate
arbiters of disputed parole determinations.

Some Article 78 petitions challenge administrative decision-making that originate within the
context of the administrative agency. For instance, the New York State Parks, Recreation and
Historic Preservation might deny an applicant a permit to hold an event at a park on Long Island. To
the extent a legal dispute arose from that denial, the issue could be considered to have originated with
the Parks agency. The same might be said of disputes involving zoning boards, education-centric
agencies, and the like. By contrast, the issues raised in Article 78 petitions from parole denials do
not originate with an agency. Parole applicants only become parole applicants after a plea or
conviction, which happens in the Supreme Court. Thus, from a policy perspective, it would be
irrational to suggest that this Court lacks authority to overrule the Board, as Article 78 judges are in

fact the most appropriate arbiters of disputed parole decisions.
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F. Logic and Public Policy Considerations Mandate the Conclusion that Article 78
Judges Have Authority to Order Parole Release,

At oral argument, Respondent asserted that this Court lacks authority to do anything more
than remit this matter the Board of Parole for a new hearing wherein, presumably, the same
violations of law will repeat for an eighth time. Exhibit 1 at 17 (“The only remedy available is a de
novo . .. interview.”). As this Court suggested during the hearing, that interpretation of the law
defies not only logic, but sound public policy. Respondent’s argument is tantamount to asserting that
the New York Supreme Court lacks authority to enforce the law. Indeed, followed to its logical
conclusion, Respondent has effectively argued that the Court lacks authority to enforce the United
States Constitution and protect the constitutional rights of incarcerated New Yorkers.

Not only is this argument folly in light of supremacy principles'” and New York law,!® but if
accepted, it amounts to a concession that Section 259-1 is unconstitutional. Simply put, if New York
judges cannot enforce the United States constitution to protect the rights of juvenile offenders
incarcerated in a New York prison, then Section 259-1 empowers the Board of Parole to violate the
rights of those offenders by keeping them incarcerated indefinitely, without a meaningful opportunity
for release, and without access to judicial review of release denials. Tn that case, the law itself is
unconstitutional because state law cannot strip citizens of their constitutional rights. Thus, insofar as
the Court agrees that it lacks authority to order Mr. | s immediate release, Petitioner asserts

that Section 259-1 is unconstitutional as to juvenile offenders and must be deemed invalid.

“Under the Supremacy Clause of the United States Constitution, state laws that conflict with federal law are
without effect and are preempted.” Birdsong v. Nurture, Inc., 275 F, Supp. 3d 384, 387 (ED.N.Y. 2017)
(quoting Altria Grp., Inc. v. Good, 555 U.S. 70, 76 (2008)).

As noted above, Article 78 judges are empowered with procedural authority as to both kabeas and Article 78
petitions. Arguing that the Article 78 judge nonetheless lacks authority to order release over the objection of the
Board of Parole is thus inconsistent with the larger body of New York law as to this issue,
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11, IF THE COURT DOES NOT ORDER RELEASE, IT SHOULD ORDER A NEW
INTERVIEW BEFORE COMMISSIONERS WHO HAVE NOT PREVIOUSLY
DENIED PAROLE AND WHO MAY ONLY CONSIDER SPECIFIC FACTORS.

As noted supra, this Court has authority to render any judgment it deems appropriate to the
case. Even if the Court declines to order release, Petitioner respectfully urges the Court to go further
than merely ordering a new interview wherein the same errors that have kept Mr. | in
prison—in spite of seven previous applications for parole—will be repeated. Petitioner respectfully
urges the Court to invoke its authority, whether pursuant to mandamus or otherwise, to fashion the
relief that is most likely to end the ongoing, ritual violation of Petitioner’s rights and order a hearing
before new Commissioners that orly accounts for legal and appropriate factors bearing upon release.

Petitioner also opposes Respondent’s request that the Board be given “a minimum of 60
days” to hold a new interview. Opp. at § 50. In light of the ongoing outbreak of COVID at
Woodbourne Correctional Facility, which is the worst prison outbreak in the state, Mr. | s
health and safety are endangered every single day that he remains incarcerated. It would be
unconscionable to permit Respondent to delay this process for not days, not weeks, but months,
especially given that Respondent has provided no explanation for the request.

A, The August 2020 Denial Demonstrates that a Pro-Forma Order For a de novo
Interview Will Not Afford Petitioner Relief.

In the parole denial from August 2020 (the “de novo Decision™),? see Dkt. No. 29, the

13 As of January 8, Woodbourne Correctional Facility, where Petitioner resides, is the source of the largest prison
COVID outbreak in the State of New York, See Gwynne Hogan, Nine COVID Deaths, 1,000+ Infections In 3
Weeks: Will NY Do More To Stop The Spread In Prisons?, Gothamist (Jan. 8, 2021) (available at
https://tinyurl.com/yyykwxth). On December 17, 2020, the facility announced that there had already been one
COVID-caused death at the facility, See RAPP Campaign, Twitter Press Release (Dee, 17, 2020) (available at
https://tinyurl.com/y4jjx5¢9) (last accessed Jan. 12, 2021). What’s worse, the dearth of data that is being
released by DOCCS makes it “impossible to trace how widespread the virug [truly] is within the prison
system[,]” such that the outbreak at Woodbourne is likely more severe than the data indicates, Gwynne Hogan,
Legal Aid Sues State For More COVID-19 Data At Prisons, Where The Pandemic Rages, Gothamist (Dec. 19,
2020) (available at https:/tinyurl.com/ySo6dafr) (last accessed Jan, 12, 2021),

20 For the avoidance of doubt, Mr. | respectfully reserves all of his legal rights and arguments arising from
the denial of parole in the de rovo Decision. Mr. | in no way waives any arguments that he may
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mistakes that were made in the August 2019 denial (the “Original Decision™), see Dkt. No. 19, were
merely repeated and reinforced.?’ As this Court is aware, the de novo Decision followed the July 24,
2020 decision from the Board of Parole Appeals Unit ordering a de novo interview. A review of the
de novo Decision demonstrates that simply ordering the Board of Parole to re-interview Mr.
I il not afford him any relief.
1. Like the Original Decision, the de novo Decision violates Mr. IR s
rights under both the Eighth and Sixth Amendments to the United States
Constitution.

The Original Decision violates Mr. |l s Eighth Amendment right to a meaningful
opportunity for release, see Dkt. No. 17 at 31-37, and Mr. |’ s rights under the Sixth
Amendment to the United States Constitution. Id. at 38-44. In addition, the de novo Decision, like
the Original Decision, failed to consider youth as a mitigating factor.?? Thus, nothing in the de novo
interview or Decision cured the defects in the Original Decision.?

2. Like the Original Decision, the de novo Decision once again departs from

Mr. B s [ow-risk COMPAS score with neither explanation nor
Justification.
Like the Original Decision (and other, past parole denials), the de novo panel failed to

properly consider Mr. | s COMPAS assessment. The Board has a duty to explain how

releasing Mr. [l —2a model inmate who has spent more than 30 years in prison without ever

rightfully assert based on the de novo Decision, and merely outlines some of those arguments herein for the
Court’s reference. Mr. [ further affirmatively reserves the right to file an administrative appeal from the
de novo Decision and any future legal appeals resulting therefrom, including but not limited to future petitions
pursuant to C.P.L.R. Article 78.

The similarities detailed in this Section underscore that the Court was correct to deny Respondent’s motion to
dismiss the Petition on mootness grounds, as each of these substantial and novel issues could evade judicial
review if the Petition were dismissed as moot,

In the de nove Decision, the Board merely stated, “[y]ou were only 14 years old at the time.” Dkt. No. 29 at 42.
Likewise, the transcript of the interview is bereft of any serious or careful discussion of how Mr, N s ag¢
impacted his actions. In both the interview and the de nove Decision, the panel merely acknowledged, in
passing, Mr. I s juvenile offender status, which is insufficient under both Supreme Court and New York
jurisprudence, just like the Original Decision,

Had the Petition been dismissed as moot, as Respondent urged, these substantial and novel issues would evade
judicial review,
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