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vealize it is a constitutional debate that is involved hero and that the
statute would not sottle the constitutional debate.

The aithorities that we have discussed here this morning, vory
respectable on both sides, are talking about the interpretation of the
present Constitution, and the question would merely be—supposo the
statute were passed-—whether the statute is constitutional ander that
same provision in the Constittition. So, you do not eliminate the
dobate by passing tho statute.  You still have this conflict of opinion,
and the conflict of opinion, I think history shows us, is what has
mado the Vice President so hesitant to act, to the point where the
Vice Presidont just has not acted oven though you had a serious crisis
of a year and a half, as in the caso of Presidont Wilson’s illness.

Mr. Kearina. Counsel of our committee has called my attention
to thi interesting fact that in the first 21 amendments to the Constitu-
tion they became effective in from 1 to 4 years. The 22d ook 4 years.
‘The first 21 took less than 4 years.

I think you have made a very convincing argument for # constitu-
tional amendment.

‘Mr. Warrer. Actually, the average timo is something less than
3 years. You have to remember the first 10 amendments were
ado’()t(-(l at 1 time, but the average time is something less than 3 years.

Mr. Brownern. It would seém now, if it is agreeable with you,
Mr. Chairman, we might discuss first whfr action i3 needed—I think
we dre in general agreement on that—and then discuss secondly why
the constitutional amendment scems to be preferable to the statute,
and I believe—I hope I am not overstating it when I say—there is
general agreement on that; but let us get to the specific provisions of
the plan which 1 would liké to have you consider, and I speak here on
behalf of President Eisenhower, who has endorsed this plan and asked
the Congress to give it carly and favorable consideration.

Section 1 of this plan merely confirms the present generally aceepted
interpretation of the Constitution—that in ease of removal of the
President from office, or his death or resignation, the Vice President
shall become President for the unoxpired portion of the then current
term,

In othier words, this specifically affirms the result that has been
accepted by the Nation at least soven times in ¢ases where the Presi-
dent has died. There is no controversy about that.

It seems wise to have it specifically stated in the Constitution rather
than a matter of usnFo. .

Now we come to the questions of Presidential inability. There are
two kinds, you will remember, we are asking the subcommittee to
consider. . ,

Scction 2 states tliat if a President voluntarily declares in writin
that he is unable to discharge the powers and duties of his office, such
powers and duties shall borfischarged by the Vice President as Acting
President. -

This section authorizes the President to announce his own inability
and allows him to do so, knowing that his powers and duties would
be restored to him when he recovers. .

The provision is also made that this announcement shall be in
writing, for the obvious reason you don’t want to have any dispute
as to whether or not he did it, and the existence of a written docutnent
would serve that purpose.
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Tho Cuarrman. Suppose he wero a prisoner of war, out of the
country, and hoe wouldn’t be able {o write?

Me.” Browsgrt, Then 1 think ho would liave to come under
section 3; but 1 (hink it is important in our thinking to remember
that moslt eases would tlmloul)llddl,v, be solved undor this section 2,
Ifor examiple, where tho President, if he is going into tho hospital and
knows ho is going to bo out in a fow days, could ninke this written
statoment, that would take earvo of it, and ho woulld know when his
convalescence was complete hoe coltld ¢omo back iinto offico, and that
would give assurince not only to lity, but td“th public.

It would be an casy, sensible way of doaling with this problom.

Mr. Fornrv., Mr. Attorney Goeneral, what would he the depository
for that statement? ,

Mre. Brownenn, 1 assumo under the existing practico, it would be
tho I(i)lml(‘o of the Seerctary of State, where all such oflicial documents
nre pied. .

As a matter of fact, the only objection’ I have heard to this seetion
No. 2 is that it. might opon the door te a Presidont shivking his duties
and responsibilities; but 1 think the obyvious answer to that is any
President who used this section to shirk his duties would be breaking
his oath of oftice.

My, McCurrocn. And, of course, that action would be contrary to
all history, e . o

Mr, Browxenn. All history. Thero is not the slightest bit of
evidenco that would liappen,

So | think we could pass over that rather captious objection and
como now to section 3, which is designed at least to take cave of the
most. unusual situation which might happen, and because it might
happon, should be dealth with. - This is the case wheve the President
is unable or wnwilling to declare his own inability.

In other words, this is the section that would be applieablo in case
the President. were unconscious or, it the case of ‘the point raised by
tho chairman a moment ago, captured by the enemy n timo of warv,
somothing of that sori.

You can’t deseribe all the various ovents that might constituto
inability, but in’these cases: that we are talking about, the plan calls
for the Vico President, with the approval of a majority of the Presi-
dent’s Cabinet, to make tho decision, .

- Before considering this provision, I think, howover, we should look
at some of the alternatives that have been proposed.

The Cuairman, Mr. Attornoy General, l think you are very wise
in refraining from defining “inability.”

Mr. BrowxEewn, ‘Thank you, sir, ‘

I think a close study of the question would make it quite clear in
a Constitution we shouldn't go into that much dotail.

Mr, Warter, [ think the word is defined so well in all the courls
that it would serve to meet any situation,

Mr, Brownenn, Yes: I agree with that, Congressman,

Mr, Keatina, It is not a matter of law,

Mr. Browngsnn, That is right, ‘

Let's turn to a plan that would tiivolve the courts, This alternative
Y)m sal, which we reject, avoso duving Garfiold’s lllness. Thcodore

wight at that time said that the Presidontial inability was a judicial
question, and, therefore, should be dotermined in the courts.

!
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Now, in the past the theory of justiciability, if you choose to call it
that, has fdlin‘({’siipp(irt. among some Members of Congress.

Tor exaniple, on several occasions bills havo been intradiiced to give
the Supreme Court original juvisdiction to deterimine the President’s
inability; but, of course, we start with the proposition that a counsti-
tutional ameniimeit would bo necessary if this type of solution were
to bo adopted for these reasons, which I'am suve will be clearly evident
to tho members of this commitice:

Firgt, the Supreme Court has already ruled that its original
jurisdiction is Hmited to that set forth in the Constitution and
cannot be enlarged by statute; _

Second, no Federal court can inquire, on its own motion,
into the action of the leglslative or exéeutive branches; and

Third, it is doubtful that the courts could be given statutory
authority (o find a Presidént disabled in an action for mandamus,
direeting the Viee President to act as President, because the
discretionary authority is involved.

Mr. Forry. Mur. Attorney General, at that point, are you acquainted
with the recommendation of Professor Crosskey?

Mr. BrowxeLn. Yes. :

Mr. For.ry. Where he su‘gfiostml perhaps youn or yvour office might
initiate quo warranto proceedings?

Mr. BrownELL. 1 used to-have a good mauny arguments with
Professor Crosskey when he and T were members of the Yale Law
Roview together, and I think I would continue that argument on
this subject if I saw him again,

Now, then, to say that tho courts do not now have equity juris-
diction to pass on a President’s alleged inability does not mean that
the courts ight. not pass on this question, and here now we como to
Congressman Walter's inquiry.  Onco the Vice President has exer-
cised Presidential power, it is possible, I think, that the issue might
be properly raised in a case involving individual rights.

Kor oxample, one who is prosecited under a Iaw signed Ly an
Acting President might question the validity of the law on the ground
that the President was not actually disabled and that the purported
law, therefore, was improperly signed.

To give you another example, a litigant might attack the legality
of an executive action, alleging that the President was incapacitated
al the time he took the action,

In such cases, it is conceivable that the courts might decide the
question of whetlher or not a President is disabled,

1 am inclitied to think tliat, as the Constitution now stands, the
courts would decide the Constitution submits this question to tho
Vico President’s judgment alone, and that they were bound by his
decision,

Thore would also boe the question of whether the courts would look
boyond the presumptioli of regularity of official action.

f this proposal sulitisitted by me algis mm‘ning were adopted, 1
believe the courts would dccept the finding of the Viee Presidont, and
a majority of the Cabinet as final; novertheless, [ do think these
nxmnl)les indicate that the c‘uoslion might arise In"the courts, and, as
1 said before, to say that tho courts now don’t linve jurisdiction to
puss on a President’s alleged inability isn’t to say thoy couldn’t he
given it by a constitutional amendment.
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We considered that possibility, of dovelopiiygr a pltaw under which
the President’s inability would he determined h_v ll‘u- courts, nud we
rejected it for these roasxons - thyew reasons:

Ihst, any court or judge who participated in |‘l’|nkin‘: tha original
Gineling might aubsequently bo «'nllwl upon to rule on the validity of
thnt hdinge in o case involving netunl parties litigant.

A second reason s that we believe that any praceduce that s
aatablished should be flexible onoweh to meet /fl contingeneies, anid
should allow the Vieo Presidant to assume Prosidentinl powrs prompt-
v whitn a President is disabled - and it scemed to us espeeindly
important in time of nationnl emergeney, when the procoedares of aur
courts, which ave not- up to date, us we know, are not readily adapted
to meat these vequivements of proiptness and (loxibility.

Phore was another reason why we vejected that,

M eanixa, That is a mastorpivee of undestatemeént,

Mr. Browsenn, So designed,

The other reason we rejeeted it is beeause wo heliove tnt the fivst
deelnration of inability is an exceutive matter and should be kept in
the exceutive braneh ‘of the QGovernment, and allowing this judicial
branch or, 1 might say, even the legislative braneh to make the initial
finding would violate the doctrine of separate powers, which is so
fundamental o our constitationn! systemy, and  allowing otlicinls
ontside the exeentive branel to participate in the ini€inl decision
would bo an-eneronchment on the Presideney itsell, )

\We considered several other suggestions and vejeeted thein on
similar grounds. o ,

Soveral suggeestions, for instanee, lave been offéred for the ereation
of u speeinl commission which would be empowered “to mploy
physicians and vequive the Peesident to subit to Pl\.vsicnlJmul’i‘nm‘nlnl
oxaminations, and deelave the existence of an inability by a mnjority
or two-thirds' vote of that commission, ‘

We considered these, but we vejeeted them for a nwniber of reasons
1 would like to state; .

Iist, it scemed imwise to us o establish (ormal legal machinery
for giving a Prosident. physieal ond mental examinntions beeause this
amounts to- placing n President constantly on trinl ag to his health
and this wmhd gve a hostile commission the power to havass him at
all times.  Bven if the commission acted veasgnably in the matter,
which wo might. presume, there is the danger of irvesponsiblo dimands
that the commission act and that alone would be (L\nwamiug to the
Prosident’s office -cortainly 2o far as world opinion was concerned- -
g0 that not only would provision for sich physical and mental exam-
inntions ba an afvent ta the Presldent’s personal dignity, but T think
it would degrade the Presidentinl offiee itsell.

Secondly, we rejected these plans heeauso it seems ill-advised to
cstablish a complicated procedure which would provent immedinte
action in time of emergeney,  ‘Ihoe great need is for continuity in the
exercise of exeeqtive power of loudmﬁ\ii) in thine of crisis, nnd investiga-
tions and hearings and findings and” votes of a commission, 1 am
afraid, could drag on for days, or qven weeks, and vesult i a govern-
mental crisis, during which no one would fuve the clear vight to
exerciso presidential power.  Morcover, we beliove that such a hiatus,
with nowspaper accounts of conflicting testimony of physicians aiud
others before the Commission, would serve to divide public opinion,
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dlir\'ith- the country, create doubts abrond and might have serious
efleet,

So 1 believe that the procedures should be flexible, and they should
ba rrd’i‘\’\‘i)l, and that elaborate machinery and detailed procedures
might have the opposite éifcet. ,

camo now (o the point | beliove —-and the plan that 1present this
moriiing on bolialf of the Presidént is --that the Cabinet is the propoer
bodly to participate, along with the Viee President, in deelaring 'a
President’s inability,  ‘The Cabinet, after all, is an_exceutive hody.
1t is the' President®s oflicial faniily, A dvcis,l'()n‘ of (his body along
with' thie Viea President is tikely to veccive priblie aceeptanco—at least
certainly on (hoe point of making it elear that if this group acted, there
would he wo ¢uestion of  the Viee President usurping: power on the
pretest of inhility---and, morcover, the Cabinet is riF it tlisico on the
job-and in a position to know at onee whether the President is able
to net.

The Cuammas. We veceived a number of replies (o our question-
unires.  Of all the veplies veecived, T think none of them involved the
selection of a President’s Cabinet as the determindng ageriey, excopt
that of former President Hoover, wha made that suggestion, but he
was tho ouly one whoe offeved thnt solivtion.

Are you expotttidding former President Hoover’s vather than Presi-
doent Eigenhower's views?

Mr. Browseu, | think President Hoover's plan, as 1 reeall, was
for the Cabiiiet alone, which 1 would Hke to-emphasize that' this plan
does not. propose, although there have been gome press reports to the
conlrary. “

This plan continues the decision in the Viee President, whero |
believe it should be, 1t only says that, in doing so, he would do what
he ordinarily would o, 1 am sure, under the circumstances, but it
makes it n roqiuirouwnt that ho consult the Cabinet and obtain the
np&l;m'nl‘in writing of the majority.

S0, in other words, what | am presenting to you may not be the
quantitative solution, accovding to the answers to your ¢uestionnaives,
but 1 believe on-¢junlity it is tho best,

I think a study of the Garfield and Wilson cases indicates that.

The (Cuatiesan. 1 would just like to get your answer to this: Mem-
bors of the Cabinet. are appointed by the President, of course.

Mre. Brownein, With the advice and consent of the Senato.

The CiarMan. Yes.  But they are appointed by the President.
Thoy coulin’t get the advico and consent of the Senate unless they
ware up]mintvd by the President.

Don’t they owe a loyalty, a personal loyalty, to the President?

Mr. Buownen., Of cowrso, everybody who has office takes his oath
of offico that he will faithfully perform the duties of his office under
the Constitution, so that thelr greatest and highest loyalty is to the
Constitution.

I think it is true that thoy are ordinarily personal friends of the
President.  ‘They ave cortainly his official family, and inclined to be
loyal to him, and that is an additional reason why we think it would
bo advisablo to have them consulted beeausoe, after all, publie opinion
is going to deeide whether or not this should be done, and the first
thing anybody in this country is going to want to know is that the
President’s friends, at least, it he is unable to speak for himsell, are
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thoroughly convinewd that this is a wise move; otherwise, you would
have division and chaos in the country.

So, that is one reasoht we think thiat is an asset to this particulne
llan—that lieve would bo a Frmll)‘ gpeaking who would be considered
il you will; s friends of the President, and, after they have deliberated
on it and thought it was thy wise liling' to do, from a- public policy
standpoint, it would have, 1 beliove—the deelsion would have —grent
p;\blin neceptunce which, of course, is essential to the success of the
lan,

l The Cuamsman, "Fheir loyalty and pesonal feelings to the Chief
might eause them to ael the other way.,

think we hnd that made clearly manifest in the easoe of the Wilson
Cabiuet,  They refused to come (o aby such-——

Mr, Brownrknn, But tho reason they did ‘that, 1 bLelieve, Mr.
Chattnman, was quite cleatly beeause they were uncetlain ns (o
whether the Pregident could eome baek into ofiiee st the end of his
disability, and that is tho rengon thig plan removes that obstacle
and zays vight at the begiming, before the thing happens, the minute
the President. is ablo to net again, hie comes back, }

With that kind of situation, it seems quite clear {0 me there would
be no bar to the Vieo Prosident or the Cabinet making this decision,
and thay conld be clehr in” thefr conseience: thioy were doing it only
for the temporary period and thiat the will-of the people that the
President, if he i ablo tonet, should act could he effectunted.

The Cuatemax. Human nature being what it is, first you have
loyalty to the Chief, and secondly, which is very important, there
may ensue logg of jobs—heads may be chopped off if the President
comes back; they may no longer he members of the Cabinet—and 1
think that is an important factor to be considered. o

Mr, Brownern., Assuming the Vice President acted arbiteiiily,
you would have saveral——--

The Cruarmax, 1 have no reference, of cowse, to present members
of the present Cabinet, ‘ .

Mr. Browsenn, No.  No present porsonalitios should he considered
in connection with this whole question; but if that should happen, you
woild have the safeguard rig\nl. in article V, that the President, if
he was there, conld act and come back by a written declaration, and
you would have, of course, the ultimate proteotion of the impeach-
ment procedure, which would be applicable in case the Acting President
was acting atrbitrarily.

The Cuammay, That is where you cover it?

Mr. Brownenn, Yes, ,

The Caamvmax. Buatif ho doesn’t recover, as in the ease of Qaifield,
they would no longer bo members of the Cabinet—and it is a nice
assigninent--——--

Mr, Browxrnu, At times, .

The Citamaman. And they would vesolve any doubts they had in
favor of their Chief, 1 would think. lat’s be practieal about. it.

Mr. BrowNELn, On a témporary basis, I beliove that would be a
gronndless fear, Mr. Chairman.,

Mr. McCurrocn. Mr. Chaivman, I share somo of your fears in this
field, and I think that is one of the major decisions that this committee
must first resolve. ‘ :

I think tho oxperience of Secrotary Lansing is one that must give
anyone pauso, regardless of section 4.

’
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Mr. Brownenn, Then I evidently haveii’t gotten my point aeross,
beeause my point is that history indicates, to me at least, quite cloarly
that the reason for this stalomate, for the failure to act, was because
of the uncertainty as to whéthor the President could ever como back.

I 1 am corvrect in that, and we change the Constitution in the man-
ner 1 propose, you woufd eliminate tliat obstacle: entirely, and you
would have them acting only for the duration of the inability.

Mr. Keavrena, Mr. Attorney General, thoe chairman, with whom |

must say last yenr 1 was father inclined to be in agreement, would
leave it entivefy to the Viee President to miake this determination.
Ono reason for my reluctance to accept that is that 1 can seo a danger
there, beeauso ho provides for the President reassuming his Presidency,
if hic is ablo to do so, thie daiigér of a chaotic condition by having the

Vico President say the President was unable, and the noxt day the
President saying, L am able,” and then the Vice President the next
day saying he is unable, so that you would have a day-by-day Presi-
dent,

Now, to a lesser degreo, it strikes me that danger is inherent in this
oposal whicllenves it (o the Vico President and Cabinet, If the

Yice President and the Cabinet decided to gang up on the President,
they might say, “He is unable,” and’ tlien the next day, under your
‘proposnt liv coulit sy, “Iam able to net,” and unless he fired-the
mvnﬂ)m‘s of the Cabinet, they would then the next day say he was
unable,

That has been one reason why 1 have leaned toward the feeling that
it. would bo bettor to linve the Cabinet share in the deeision, but not
to have it absolutely conclusive, but to allow the other hranches of
the Government to have a volee in reaching that decision.

Would you cotnment on that?
 ls that a fear which you don’t think ia serious--- that there could be
a chadtie situation resulting from {his plan?

My, Brownens, | would be inclined to think it would be almost.
nonexistent, for this reason: ‘I'hat public opinion is going to decide
this matter in tho ultimate analysis.

. No Vice President can make' thig decision unless he feels that the
country is with him, Congress is with him, and that public opinion is
with him, If ho does so, he deatroys himself forever.  As a matter of
fact,-oven if ho niakes a mistake i hindsight, he is destroyed forover.

So this decision is going to be very deliberately made, and it is going
to be made with the advice of the President’s official family, so that
it will be o seriong decision, and I would, think the Vico President,
realizing that the Constitition says—and he takes his oath of office
to support the Constitution--he is only in there on an acting basis,
for a temporary period, even after he got in, would act wisely aund
with duo régard to that; otherwise, he would destroy himself in the
ficld of public opinion and his whole life, official life, would certainly
bo lj@(}pqr(hzed, if not destroyed.

Tlia ia & very powerful factor, perhaps the most powerful of all the
factors that come into play here.

Mr. Warrer, Mr. Brownell, have you given any thought to the
ndvisability of having the President, when he feels he is able to act
again, submit his case (o the Ctabinet?

M. Brownknn, We have, to anawer your question directly, yes,
given constderation to that.  We had a discussion of that, and we felt
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that the peoplo of the comitry would ot feel ¢(aite the same about
tho President coming back as thoy do about the President going git.
Thay elected the President, after all,  “I'hey want himin there.  "Thoy
are willing to trust him to make this decision,  So as far as his coming
back into oftice is concerned, we felt: thero sliould be 16 strings onit
at-all;-that is what the people voted for, and that is what they want.

That only leavea the question, as 1 see it, of thie extreme sitontion
where a President, obviously unable to act, still determined to do so,
and in a reckloss sitwittion of that kind, or one where hie really was not
able to make a rational decision, if the' time of erisis was such that
nction was needed, you could bring in yorritiipeachment procceding,
hecause---—

Mr, Warakn, Phere is the other ease where the Acting President
wottld conelude that he was going to vemain— -~

Mr, BrowNunn, Yes. ‘

Me. Warrsnr, And would refuse (o aceopt the President’s repre-
sentation ho is now able (o carey on.

Mr. BrowNenn, Then that is another reason why you want the
President alone to be able to niake the deelaration under seetion .

Mr, IPrranan. My, Chairman?

Tho Ciairman. Yes. o . o

Mr, Petanan, Do you not feel that if the President. declaved his
inability. and subsequently felt ho was able, he probably would bo in
very seeluded ecircumstances?  In that case, I wonder how this publie
opinion of which you spiak would bé permitted to funetion,

Mr, Browxrin, Of course, this would all be a matter of public
record, and perhaps the atteition of ' the “entive Nation would; of
course, be focused on it, so that I don’t think any aspeet of it would
bo not in full public view, if 'uidestand your question.

Mr, Frrauan. I am thinking of the, most likely, secluded situation
in which the President would find himself,

Mr. Brownrn, Yes. A

Mr, Friauan, There may be some minimum degree of hospitaliza-
tion, perhaps. . ,

Mr. Browxsnn., Just place it in the context of present-day life,
where you have your telovision and your press conferences and all,
so that it wouldn't bo very long, if any mistake was mado, before tho
people would find out about it and action would be forced. Now,
sonteone asked mo, Mr, Chairman——- ‘

Tho Crramman. Mr. Attornoy Qenoral; this committeo has a bill
which is going to bo considered very shortly. So wo will ask you to
conclude as soon as possiblo, ,

Mr. Brownerny, 1 could finish in 5 minutes, if you wish. ,

Someonao asked mo the question of how this would work, who would
initiate tho action, whether it would be the Vieo President or the
Cabinet. I would liko to comment on that. ‘

Tho Cabinet, under ono sot of circumstances, could notify the Vico
President when a majority of that body belioved that tho President’s
inability was sufficient to warrant n dovolution of the Presidential
power on the Vice President. ‘

There is an ahalogy there. 'The Cabinet lias always notified tho
Vico President when a President has died, and seetion 3 would oxtend
this custom in the case of inability.
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On the other hand, the Vice President could make the decision to
asstme Presidential power, but tho constitutional validity of his
decision would dopenid upon the Cabinot’s approving that d)(y\cision.

So, it. could be inftiated sither way.

Phore is nlso the possibility that under section 3, the Vieo Presidont
could fake the initiative without the Cabinot first inviting him to
mnke the decision,  Unlike the present provision of the Constitition
however, this plan, scetion 3, would require approval of a mnjority of
the Cabinot before the Viee President could undortako the exerciso of
Presidential power. ,

Now, scction 3 contains n safeguard against the Vice President’s
Yossiblu usurpation of power on n pretext of inability. A Vice

President who wndértakes the oxereise, in other words, of this Prosi-
dentint powor, would be assured that his action could not be seriously
branded as usurpation, beeauso it would be approved in advance by
a majority of the President’s own appointees in the Cabinet.

In’nddition to tho safeguard provided by seetion 3, as one of you
brought out a moment ago, section 4 contains a second safeguard be-
eansa it-provides that whenever the President declares in wriling that
hig inability is terminated, the President shall immediately resume
the exereise of -the powers and duties of-his ollico. ‘

So, I think scetion 4 provides a disabled President with a constitu-
tional guaranty that the disabled President can regain the powers of
his office without thoe conearrence of any other official or any other
group; hut more important than anything else is the point that I ¢on-
clude with, which I mentioned a moment ago to Congressman Keat-
ing: More important than any of the written safeguards are’ those
provided by our political processes, for ultimately the operation of
any constitational arrangement depenids on public-opinion, and upon
the publie’s possessing a certain sense of constitutional morality.

In thoe absence of this senso of constitutional morality on the part
of .tho citizenvy, there can be, of course, no guaranty against the
usurpation of ’mwm' or any (-mlf)’ d’etat. In other words, no mechan-
ical or procedural solution will provide a complete answer, if one
assumes hypothetical ¢ases in which most of the parties are rogues
and in which no sense of constitutional propriety cxists.

Seetion 5 is merely the mechanical provision for 7 vears for ratifi-
cation by the States.

I would conclude my remarks this morning both by thanking the
chairman and the members of this subcommitteo for their courfeous
attention, and oxpressing my firm belief that the plan presented to
you has the essential ingradients to make any decision under it a just
one, and generally acceptablo to our people, for history and common-
sonso combine to tell us that this problem should be solved to protect
our Nation in time of future crisis. ,

Mr. Keamina. Mr. Chairman, may I make this comment: I have,
as tha Attornoy General Knows, offered a legislative suggestion, which
is now H. R. 6510, calling for a Presidential Inability Commission to
make tho doterinination of inability. I have been very much im-
Erossod with the arguments advanced by the Attornoy General on

chalf of himself and the President, and my mind is very open on the
wa{ we should approach this problem.
{y one decision is that it should be approached. I feel the com-
mission plan is the best approach still, but I would be very much
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inclined to prefer, in the absence of any suggestion at all, the sugges-
tion made by the Attorney General or, indeed, the sugpestion made
by the chairman or any other of a reasonable nature to solve this
problem, :

In order that the Attorney Gencral’s views of the President’s
proposal may be before us in tangible’form, I should be happy to also
offer in the House the proposal made now by the Attorney General.

My, Browsernn, Thank you very -much,

The CuArrsan, 1 think we will hiave committee prints embodying
all proposals that have been suggested.

I'want to say we are very grateful to you, Mr. Attornoy General,
and Mr. Rogers.  Your presentation has been very enlightening and
very helpful to this-cominiltee. It has been, I would say, on a véry
high plane, attd it has been exceedingly construetive, and, I am sure,
will help the members ¢omo to some conclusion.

I find in my study of the matter there is no perfect answer to this,
that every answer has its imperfections, and what we must try to do
is to veach the least objectionable solution,

Mr. KraTing, 1 want to add something else, Mr, Chairman,

Tho Cuamman. Let me say fiest, before I forget it, I want to put
in-the veeord the statenmicint of the committee on the i«‘(}dérul Consti-
tution of the New York State Bar Association on this matter, and an
editorinl that appeared in the Washington Post this morning entitled
“Displacing 11l Presidents.”

(Tho matter referred to was ordered to be printed in the record, as
follows:)

NEw Yok State Bar AssociaTioy,
CoMMITTEE ON Feprran CoNsTITUTION,
March 29, 195:.
Hon. EManvin CeLLen,
Commillee on the Judiciary,
House of Representalives, Washington, D. C. )

Deak Mg, CELinr: As you know, the committee on the Federal Constitution
of the New York State Bar Associatfon has studied the questfon of Presidential
inability for some moiths mid has given consideration to the mauy suggestions
made to the Judiciary Subcommitteo on the subject.

As a result {t s felt by this coinmitice that a constitutional amendment is
neeecssary, and that the amendment should provide fn substance:

(a) That the commencement and termination of any inability should be
determined by such method as Congress should by law provido; nnd

(O In easo of the inability of the %’msldénl. that the Viee President should
sicceed only to the powers and dutles of the oftice nnd not to the office ftself.

It iseleat that fn itg present form the fitth elause of scetfon 1 of artlele IT of the
Constitution leaves open the matter of determination of what constitutes inability.
and fails to authorize anyone to deal cithor with the begtuning or the end of the
disability. This fact has beon a matter of cmbarrassmont to the Government in
the Past and could be a matter of national disaster i tho future.

The question 6f what happens on the death of a Prestdent and whether the Vice
President then sueceeds to the office or sueceeds ouly to thé powers and dutie: of
the office has been settled by histarical tradition.  As we all know the Viee Prosi-
dent is sworn in as President upon the death of the latter.  Presumably the same
thing would happen in case of thie resignation of the President or of his removal
from office. -

On the other hand, it 1s not elear whether in cage of Presidential inability the
Vice President would become Prosident or would only bo authorized to act as
President as one succceding o the powers ad dutics of the office.  The words
“the same’ have tiever been construed in this conneetion and this fact adds to
the confusion which Is g0 apparent in the recent discussions on the aubject.

1t is extremely doubtfnl whether Congress has power to deal with the niatter
without a constitutional amendment and clearly the ambiguity of the present
provisions camiot be cured by act of Congress alone,

.
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Qur committee concludes that a constitutional amendment is necessary for
any final or authoritative solution of the problem and therefore recommends for
your conslderation that the fifth clause of section 1 of article 11 of the Constitu.
tion shoutd by amended to read ns follows: ,

“In Caso of the Removal of the Presldent from Office, or of his Death or Resig-
nntion, the said Office shall devolve on the Vice President. In Caso of the In-
ability of the Presldont to discharge the Powers and Duties of the sald Office, the
sald Powers and Daties shall devolve on the Viee President, until the Disability
be removed,  ‘The Congress may by law Provlde for the Case of Removal, Death,
Resignation or Inabitity, both of the President and Viee President, declaring what
Ofticer shall thien be President, or in Caso of Inability aet as President, and such
Officer shall be or act as President nccordlnﬁly. until & President shall Do elected,
or, in Case of Inability, until the Disability shall' be ecatlier removed. The
commencement and termination of any Inability shall e determined by such
method as Congress shall by law provide.”

If this amendment shall be adopted it would mean that fn case of the death,
resignatlon, or removal from office of the President, the Viee President would be
aworn in as President. In case of the President’s inability, however, the Vice
President would only nct as President, having his powers aud duties, until the
disabllity. was -removed. Congress would be called npon to enact legislation
determining the method by which the commencement and termination of any
inabllity should be determined, ]

In viow of the amorint of tHme that would necessarily pass hefore adoption of the
amendment there would be plenty of time for your committee to consider what
method should be adopted by Congrees for this determination. A )
.1t ense of the Inability of both the President and Vice President, the change
contained fn the amendment pro;;osed above is designed to make it plain that
the officer who shall then act as President shall do so on a temporary basis until
the dizability i removed or a President ¢lected.

It is believed that no amendmént would be sufficlent to meet the problem with-
out providing for the determination of the guestion of commencemnent and termi-
nation of inability of the President or the Vice President, or without separating
the provisions refating to inabllity from those relating to death, resignation, or
removal, thus removing the amnbiguity involved In the present language,

I sincerely hope that the foregoing will be of nssistance to you and your com-
mitteo in your consideration of this vital subject, and 1 amn enclosing additional
copies of this letter for the other members of the subcommittee, and am sending
further coples to the committee's general counsel.

Respectfully and sincerely yours,
CornELIUs W. WickersuaM, Chairman.

|From the Washington Post, Aptil 1, 1987)
Disrracing Iuy, PRESIDENTS

Beverly Smith, Jr,, Washinglon editor of the S8aturday Evening Post, takes us
to task- in a letter published on this page today for casting doubt on the efficacy
of his proposed Presidential Powers Conmimission. In his recent article in that
magazine, Mr. Smith offered his plan under the title of “Smith’s Two Cenis
Worth.” * But now he has substantially ralsed his price and urges its acceptance
as & means of plucking the flower of national zafety out of the nettle of danger.

We fail to sco any such promise in the proposed Presidential Powers Commission.
That body—somewhat similar to the Presidential Inability Cominlssion in Repre-
zentative Keating’s bill—would be cémposed of three members of the Supreme
Court, tho Sccretaries of Stato and Treasury, the majority and minority leaders of
tho Scnate, and tho Speaker and minority leader of the House, Any time it might
find the President temgornrily unable to discharge the powers and duties of his
office it could install the Viee President as acting President, When and if the
commissi(or: [should find the President’s disability removed, it could restore his
powers to him. :

In dis lac!n? the Pregident the commission would have to act by, a two-thirds
vote, Would it also take two-thirds of the commission to restore the President
to his office? 1If s0, 4 of the 9 members, all of whom might be of the o;;{msite
political party, could provent a recovered President from regaining the office to
which the peoplo had elected him.

Other grave questions must be asked about the proposed PPC.  For instance,
would: the Chalrnian, who would be the Chlef Justice, be the only person who
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could call it in sesslon in case of a ﬁresldentinl illness? Any Chicf Justice would
be most reluctant to intervene in the affairs of the President. Mr. Smith scoms
to assume that such a Commission would have relleved President Wilson of his
duties and powers during his illness, We scriously doubt that Chief Justice
White wou(!mhave inftlated such a course of action, and if a- Commission had
attempted to displace Wilson in the tense atmosphere of the fight over tho Leaﬁuo
of Nations he would certamlr have resisted with all his power. An appalling
fight over the Presideney might have been the result.

In our opinion, the best prospect of relieving the Nation's plight in that situa-
tion would have héeni a clearly established rule that the Vice President could
fill in temporarily without acceding to the presidential office. Mr. Smith may
be right {n assumning that Wilson would not have invited the Vicoe President to
take over in any event, but there is even less probability that he would have
bowed to a Commission’s edict without a potentially perilous struggle, )

The oxistence of such a Commission would be & constant source of frritation
to any Preaident. Every time a Democratioc President might be temporarily
ill or might have to undergo an operation, 8 Republican Speaker or leader in the
Senate could badger the Chief Justice about summoning the Presidential Powers
Commission. The Chief Justice would be accused of acting or falllnf( to act out
of partisan motives. One of the most serious objections to the whole scheme is
that it would plunge the Supreme Court into political imbroglios.

In sum, the proposed PPC would raise more doubt and uncertainty that it
would remove about national leadership in case of disability on the part of the
President. For that reason it is dangerous. A much safer proposal on this
subjeet 18 the one favored by President Eisenhower—which would permit the
Viee President to act as a substitute for the Presldént at the latter’s request.
We are glad to note that Mr. Smith also favors this plah even though he thinks
it does not go far enough. Mr. Eisenhower’s additional plan of having the Cabi-
net declde the disability issue when the President himself could not is provoking
about as much controversy as the Cominission idea has done.

Mr. Keaming. I might say, parenthetically, I understand that this
committeo of the Now York'State Bar Association doesn’t agree with
anybady on this problem, which is par for this course; but I do want
to add this, Mr. Attorney General, and this is an encomium of the
chairman; in light of this statement that this has been held on such
a high level; I want to call your attention to the fact that this com-
mittee sat and heard a larﬁe volume of evidence on this subject last
year, toward the end of the session, and the chairman agreed with
those of us on our side, that it: was an inappropriate and indelicate
time to bring u{) that suﬁjec't“at that time, and any political advantage
which he or his party might have derived from it was completely
divorced from his mind, and we agreed together that we would take
it up in a very serious way in this session.

1 ‘w(zlmt- to say I commend the chairman most highly for that
attitude. - _—

Mr, BrownerL, 1 would like to add my appreciation to that.

Mr. Warrer, I think this indicates the quandry of the members of
this subcommittee, because we have been wrestling with this thing
since 1955, and I think all of us have the same views that we had when
we initially undertook a solution.

Mr. BrowNELL. It is a hard problem, but this subcommittee can
handle it, I am sure.

The Crairman. Have you seen this brochure the committes issued
on_the Presidential disability?

Mr. BrowneLL. We have. We just received one this morning,
Mr. Chairman.

Mr. Brooks. Mr. Chairman.

The CHarMAN. Yes. L

Mr. Brooks. Mr. Attornoy General, on ?age 21 of your testimony
you indicated that you believed that to allow the judicial or legis-
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lative officers to make the initial determination would be violative
of the- Constitution, or would not be constitutional, . Do you think
that is trud in light of your restatement on page 12 of the sccond part
of paragraph 6, whero it states very clearly in the Constitution that
“the Congress may by law I‘[))rovidc for tho casc of-removal, death,
resignation, or inabilify, both of the President and Vice President”?

Mr. BrowneiL., I have two comments on that. First, that point
that you just meiitioned, that is a case specifically where the Consti-
tution says in ¢ase both the President and the Vice President are out,
there can bo a succession law by statute. o

The question we are raising is on the first part of that scction
which does not mention Congress acting, but I do not intend to say
the Constitution _could not be amended to provide - that type,of
3itu.a§ion where Congress or the judiciary might participate in this

acision.

Of course, you could have a constitutional amendment, but my
point there was rather to the policy involved. ‘

We have always endeavored to maintain this strict separation of
powers between the three branches, and this secems to be peculiarly
an exccutive-branch decision.. o ‘

Mr. Brooks. Then'you don’t think it would actually be unconstitu-
tional for congressional officers to participate in such a decision?

Mr. BrowNELL. T think the Constitution could be amended to pro-

vide that.

The CHAatrMAN. Are there any other questions?

‘Thank you, Mr. Attorney General.

SWherq on, at 11:48 a. m,, the hearing was adjourned, subject to
call of the Chair.)

(The following was later submitted for the record:)

CoMMITTEE oN THE JuDIciARY, HOUSE OF REPRESENTATIVES. ‘

On April 1, 1957, a statément on Presidential inability was presented to your
subcommittee by the Attorney Geéneral. Shortly before that the committee on
Federal Constitution of the New York State Bar Association presented to your
subcommittee a suggested amendment dealing with that problem. It did not then
have before jt the recommendations of the Attorney General. However, It agrees
with him that in removal, death and resignation the office devolves but tflat in the
case of ifability the duties and not the officé devolve upon the Vice President, that
such inability may be terminated, resulting in the President taking up his duties.
It agrees that a constitutional amendment is the best solution. It Is true that.by
usage in thoso cases where {t was fmpossible for the President to return, the Vice
President has taken the oath of office, although there is no specific constit tional
sanction therefor. A constitutional amendment would forever remove doubt as'to
this. Such diverse views have been expressed on the question of whether Congress
has the power to legislate on Inability that it may be contemplated that if such
power were excrcised by virtue of an act of Congress without constitutional
sanction it would be tested in the courts. For those reasons the committee has
advocated constitutional amendment. ‘ . ‘

Our subcommittee on Presidential inability, of which I am the chairman, and
Messrs. Elihu Root, Jr., and Arthur H. Dean are the other members, have not met
since tho statement of the Attorney General so there has been time for informal
discussions only. Hence this memorandum is submitted as an expression of my
own views although in general concurred in by the others.

While the Attorney General advocates constitutional amendment, he does so
on a completelr' different ground, His eXpressed view is that the Vice President
could not be divested, without constitutional amendment, of the power of deter-
mination which he now has, 'The reason for divesting him’ of that power is that
he should be givén a more limited power to declare inability and then only with
the consent of & majority of the cabinet who are executive officers, Thid Juemo-
randum fs not primarily eoncerned with the policy of how to deal with the question
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of tnabliity but Is submitted in the hope that it may offer some suggestions to
those having responsibility as to the intorprelallon of the Constitution, Tt is
submitted that the interpretation of the Vice President’s power advocated by
the Attorney Ceneral and his recommendation a3 to the Cabinet acting with the
Vice Presidéiit could not have been within the contemplation of the framers:for
the following reasons:

Firat, it would have heen a stinple matter to have satd that the determination
of In;\bhlty should be made by the Viee President.  The debates rather indicate
that they avolded who was to raise and deterniine fnability. Nor was it likely
that the framers vxpeeted that ‘tho Vice President would aet deterred either by
fear of the accusation of usurpatfon or reluctaiice induced by loyalty, Also the
exercise of sueh a power without explicit dircetion would have been made at his
peril and piight lead to an extraordinary situation in some cases, as for example,
where the Presldent declared himself able to perform or resumehils dutfes.,

Second, at the time thie Constitition was adopted, the Vice President was the
candidate who receéfved the second largest number of votes. The supporters of
the rival candidates held quite strongly divergént views which vcr{ soon orystal-
lized fnto a party organization. It séenis unlikely that it was in the purview of
the draftsinan that a receatly defeated candidate for President, then serving as
V{é¢e President, should be given power under any circumstances to determine the
ability of the'successful candidate to perform his dutles.

Of course, it could not have been within the purview of the franiers that the
Cabinet should have any responsibitity in the matter as the Cabinet was not
thien ereated. o L

As against the view that this power has been held since 1787 it should be ¢on-
sldered: that (a) it has never been exercised, possibly for the reason that it was
feared that the oftice would he yacated; () that it required congressional action
to Implement it; (¢) that such implied power was not sufficlently recognized to
justify reliance on it. . ‘

The Attorney General argues that the Vice President has always had this power.
He does not deal with the troublesome question which would arlse if a President
and a Vice President disagreed on the right of determination. His argument is
based on the'premise that since the Vieo President has the duty of acting in certain
contingencles he is clothed with the duty to ‘deterinine when that contingency
oxists. It does not, of course, so stafe i the Constitution but the Attorney
General contends that it is a well established rulo of law that a contingent power
gives its grantee the right to determine when to coxercise it. In support of this
legal generalization four cases are cited. (Sece citation 26 to Attorney General’s
memorandum.) L

There was sustained fif the Aurora case in 1813 the President’s right to proclaim
termination of embnrlgo in‘the Martin case in 1927 to calling out the militia and
in the Field case in 1881 and the Hampton case in 1028 the right to determine
changing state of facts to vary tariff, ch of the above acts was done in pur-
suance of express authority given the President by Congress. This is an entirely
({liﬂ‘erfrg matter from saying that power may be implied where express direction

s not given, . :

Tho logical conclusion in the interpretation of any constitutional Innguafe
directing that something be done would be that someone was directed to do it.
Unfortunately that does not nrpoar to be so here untess Congress under its broad
powers was expected to implement it. If by inference it was expected that
anyone lind the power without congressional implementation ft Is submitted that
it wauld be more likely to be the President himself at least where he was able and
willing. The view of the Attorney General is that {t requires constitutional
amendment to give the President this power and a constitutional amendment to
divcst the Vice Prestdent of a power which lie always had and apparently the
President never had. It is submitted that not for this reason but for clarification
a constitutional améndment should be adopted to settle the ?ucstlon of successlon
to 'office where the President cannot resume his duties and of devolution of duties
whére he may be able to.

April 9, 1957, .
MaRrTIN TAYLOR.

. Copy for information_of Attorney General; Corielius W, Wickersham, Bar
Association Committee Chairman; Arthur H, bcan. Es(.; Elihu Root, Jr., Esq.
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