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PRESIDENTIAL INAB

MONDAY, APRIL 1, 1057

Unitep Srares Hovse oF REPRESENTATIVES,
- Commtrree oN tiE Jubleiany,
Srrcean Supcommtrres 1'o Sruby Puresibentian INannary,
Washinglon, D. C.

Th 'B‘I!’;c(l’ml"mm met, pursunnt fo call, at 10:07 a. m,, in room
340 o? thoe Old Houso Oflice Building, Hon. Bmannel Coller (clmirman
of tho subcommittee) presiding.

Present: Ropresentatives Kmanuel Celler (ehpirman), Francis E.
Walter, Jack Brooks, Kenneth B. Keating, and Willlam M. McCulloch.

Also present: Ropresentatives Feighan, Miller, Hydo, Robhsion,
Cramer, Keenoy, and Moore, and William R. Foley, general counsel.

(Fho committee had under consideration the foflowing resolutions
and bill:)

{I1. J. 1tes. 3%, 85¢h Cong., 181 sese.]

JOINT REROLUTION Proposing an amnendment lo the Conztitution of the Unitad States rebiting to
cates where the Picsident 3s unable to discharge the powers and dutles of bis office

. Meesolred by the Senate and House of I"r;;rtntnlnlim of the United States of America
in ('nnfrua arsembled (two-thirds of cach House concurring therein), 'hat tha follow-
ing netlelé Is proposed ns an amendment {0 the Constitution of the United States,
whieh shall be valid to all intents and purposes ag part of the Constitution when
ratifled by the legislalures of three-fourths of the several Statea:

YAnTicLe—

“SrertoN 1. Tn eaze of the removal of the President from office, or of his death
or resignation, the Vice Presldent ghall hecorne President,

igxe, 2, If the Presldent nnnounces that he Is unably o dizcharge the powers
nnd dutles 0{ his ofitce, such powers and duties shall devolve on the Yieo President.

“Yrc. 3. 'The Congress inay, by n concurrent resolution approved by two-thirda
of each Houso, ruggest that tho President is unable (o dis¢ arge the powers and
duties of hls office,  For the purpose of considering such a concurrent resolution,
the Vico Vrealdent may convene the Senate and the Speaker of the Hotse of
Ropm-nlnllvoa mny conveny the House of Representatives,

1 the Congress suggests that the President is unable to discharge the powers
and dutles of hia office, the Supremo Court shall determine whether or not the
Prestdent Is nble to dischargo such powers and duties.  If the Supreme Court
ttetermines that the Preshlent is unabie 1o discharge such powers and dutics, they
shall devolye on the Vieo Presfdent. . 4

“8re, 4. 10 tho powers and duties of the Prealdent devolve on'the Vice Presldent
pursuant to scetion 2 or 3 of this article, the excrelse of such powers and duties
shall not bo resumed by the Peestdent unlil the Supreme Court, on the request of
tho President, determines that the President is able to discharge the powers and
duties of hiy office. :

l‘;Slnc. 8. The Cougress may by law Implement the foregoing sections of this
article, .

“Ske, 6. Tho Congrers inay by law provide for the eaze of removal, death,
resignatlon, or inability, both of the President and Viee President, declaring what
oflicer slmli then act as President, and such officer shall act accordingly, until
tho disability bo ¢emoved, or a President shall be eleoted. - . .

“8rc. 7. Clanse 6 of scetion 1 of article 1T of the Constitution of the United
States is hereby repealed.

, 1



2 PRESIDENTIAL  INABILUTY

“Sue, 8 Phisatticlo ghall not apply 1o noy person holding the otfico of Prestdent
when thie avticle wias proposed by (he Congeesa,

cdre, WL This acttele shnll be tnoperative antess (6 sinlt have been ratited s
un amendment to the Constitutton by the legisiatures of theee-foritrths of the
soveral Ntates within goven years from the date of its satbimisslon,”

e ]

(00, 2, Rtos, 200, SME Cong, Bt xonn )

JOINT RESOLUVTION Relaling to the Im\hlll'tfnfl#m Veeskdent (o dtectiange 1he poners and dutles of
Heo oy

Resolved by the Neante and House of Representalives of the United Stites of
dmerica in Congress assembled, "Fhat in case of the removal of the Proshifent, from
oflice, or of hix death, or resiguation, the Viee Prestdent slall Becom Peestedont,

Ske. 2, 10 the Prestdent mmoinees that he s nnable to diseharge e powers
and duties of his oflfee, such powers nld dattes xhall devolve upon (he Viee
Prosident, i

Nee, 30 Whenever the Viee Peestdent or The peeson noxt in the Hue of suceesston
1o the Prestdeney fx satlciled that the Prestdont, or the person’ then diselineging
the powers aipd duties of sadid ofttes, ns (e case miay Lo, T2 unble to disehnrge raf
powere and daties, siteh person shinhl convene both Houses of the Congress and
amounee that the powers and daties of the oflice hve devolved upon him,

Nee, A I the powers atd dattes of e Peeafdont dovolve upon any person
purstant to xections 2 aul -4 of - thisx recotutlon, the exereise of such powers and
durtios xhalt be resumed by thie Prestdent upon the Prestdent s annsuticement. of
his ability and intentton theeupon te resume,

T, 3, Res, 200, SME Cong el s |

JOIN T RESOLUTION Progasing an amelinent (o the Cotstitution of the §aited States relating to
cam't Whete the Prashient < mmable o discle ge the poweis atud duaties of hixatllae

Resalved by the Senate and Houze of Representatives of the United Stales of America
in Congress assenbled (eo-thinds of cach Houge concurring therein), That the fol-
lowing "artiele {s proposed as an_amendment to the Consitation of the United
Rtates, whieh shall be valid to all intents and purposes as o part of the Constitution
when matificd by the legislatures of three-fourtin of the several States:

CARTICLE - -

*Seertox 1 In ease of the removal of the Peesident €rom oftice, or of his death
ot restgnation, the Viee Peesident shall beeome Peestdent for the wnexplred portlon
of the then currend term,

“Bre 20 1 dhe Peosideat shall dectare tu weiting that he = unable to disehargo
the powers and duties of bis oftiee, sueh powers aud duties zhiall be diseharged by
the Vice Prosident as Actiug Presfdent. ]

“Ske. 3. I the President does not so deelare, the Vieo Prestdent, i aatisfled of
the Prosident’s inability, and upon approvat in wriling of a majority of the hicads
of exeenttve departients who are meinbers of tho Prestdent’s Cabinet, shall dis-
chango the powers and duties of the oflice as Acting Prestdent,

“Ske, 4. Whenever the President deelares in wrlting that his inability Is ter-
wminated, the Proesident shall forthw Ith diseharge the powees and duties of his oftice,

“8xe. &, This artlele shall be fnoporative unless [t shall have been ratified as an
amendment to the Constitution by the legislatures of three-fourths of the several
States within seven years from the date of its submission,”

1. . Rex, 2, 88th Cong., 15t soke)

JOINT REZOLUTION l‘mm\‘(m an ameidment to the Constitution of the United States relating to the
fnability of the Progldent to discharge the powers and dutles of his oitiee

Resoloed by the Senale and House of Rcrrrs;nlalirrs of the United Stales of America
in Congreas assembled (fico-thirds of cach House concurring therein), That thoe follow-
ing article s proposed ag an amendment to the Constitution of the United States,

!



PRESIDENTIAL INABILITY 3

whieh shindl ho valld to all intenta and pitkposea ns part of the Constitution when
ratiticd by the teglshtures of three-fourthy of the several States:

HYArTieny —

“Secrion 1o That fn easo of the romoval of the Prestdent from ollice, or of hils
deatl, or resignation, the Viee Prestdent shall become Peestdent,

“Sxe, 2.1 the Prestdent announees that lio = unable to discharge the powers
slt'ml |!l'llllt(‘s of hls ofllee, sueh powers and daties shall devolve upon tho Vieo

roealifent.,

“Bee, 3. Whenever the Vieo Prestdeit or the person next in thoe Jino of suecesglon
{o the Presddencey fasattsfled that the Preshitent, or the preson then 1lisclmrulmi
the powers and duties of sakd oftiee, nx the caso muy be, funablo to diseharge sale
powers and dutles, such porson slindl convene both Houges of the Congress nnd
nnnounee that the powerk and dities of tho oflice have devolved upon hin,

CSke. L I e powers and duties of o Prealdent devolve upon any porson
puraiant (o seetlons 2 and 3 of this rexolutlon, the exerclse of sueh powers and
dutter shall be resumed by the Prealdent upon the President’s announceient of
his ability and intentlon thereupon (o resanie,

“Ske, b, Phis artielo sball bo Inoperativo unless 16 shinll have been ratificd as
an amewdment (o the Constitation by the legislatures of three-fourths of the
sovernl States within geven years from (he date of itx subinisston.”

B

(1L, 18, 6510, R%h Cong., 18t sere )

A BILL Po e<tablish o comtnlsslon 16 deternitne ibe TinldBly of n Preghitent of one acting ns Presldent to
discharge the powees mnd duties of the Oflice of Preshdent

Bie it cnacted by the Senate and House of Representalives of the United States of
Aaveriea in ('nn’grlrss asxembled, That chapter |of tile 3 of tho Unfted States Codo
o

2 nmended ax follows:
(1) Add, ot the end of the annlysix of xuch ehapter, the following:

21 Prestdential Inabllity Cotntntssion.
(2) Add, immediately following the present text, the following now seetlon:

“§ 21, Prealidential Innbility Cominixslon

“(o) Por the purpose of dulormlnlmi the Iunbllllf' of tlie Prexldent to (lisc!mrfo
tho gowers and duties of tho Oflice of Presldent, within the meaning of seetion 19
of thix title, there i hereby establisticd a comnmisslon to be kuown ax the Peesidon-
tial Inability Commixsion (herefnafter ealled the ‘Cominission’).

o l»; "Tho Commizsdon shall o composed ex officio of ten meinbers as follows:

“{t) 'U'he Viee Prextdent shnll serve ns Chalemnn of the Commission, but if by
reaxon of death, ml;inullml, removad from office, fonbility or fallure {o qnnlif.y.
there Is 1o Vico Prestdent, or #f tho Vieo President shall bo acting as President, the
individual next In line of succession to the powers and duties of the OfMee of
Presldent, as determined by reetton 19 of this title, shall serve as such Chairman,
T'he Chiairman shall havo no vote in the proceedings of tho Commission,
“(2) 'I'hio Chief Justice of the United States,
“(3) ‘Tho senlor Assoclatlo Justice of the Suptemo Courl of the United Stater.
“(4) 'Tho Speaker of tho House of Representatives, but {f such Speaker ghall by
the Chatrman of the Commission, the leader in the House of Representatives of
the petitical party having the geeatest number of Members of the House of
Itopr(\-wntativoa.

“(6) Tho leader in the House of Representatives of the politieal party having
the second greateat number of Members of the 1Touse of Representatives,

“(6) ‘The leader in the Scnate of the political party having the greatest numbeor
of Members of the Senate,

“(7) 'he leader in the Senata of tho political party having the second greatest
nutber of Members of the Senate.

“"(8) Thoe Seerctary of Stato,

“(0) Tho Sceretary of the Trensury.

“(10) The Attornoy Ceneral

“(0) S8even members of the Commission shall constitute n quorum. The con-
currenco fn writing of at least aix members shall bo required for any action to be
taken, or any determination made, by the Commiasion,
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+4(d) Mombers of the Commission shall =erve as such withdlit compensation:
but they shall he relmbursed for travel, subsistence, and other necessary expenses
tnenrred by them iy the perforimance of the duties vested in the Commission.

““(0) tf, Tu the opinton of the President, lie {s unable to discharge the powers
and duties of the Ollice of President, hie shall so notify the Chattiman of the Comn-
misston by wiltten commmfention.  Upon receipt of any sueh comunmication,
or upon receipt of n communleation from any three hiembiers of the Cotmnnissfon
slating that they have sufliclent eatise to belleve that the President Is unable to
perfoim the powers mied duties of the Oflice of President, the Chairman shall
convene the Commission withoul delay.

(O The Commission shall seek competent medical adviee as to the condition of
the Prestdent anid his abitity to dischurge the powers and duties of his oftice, I,
based upon sueh findings, the Conmizsion ghall determine that the Presddent s
unable to diseharge the powers and duties of the Oflice of Preddent, sitch powers
and duties shall thercupon devolve upon the individuat next in line of sueeession
to the Presideney, ns determined pnursuant to seetion 19 of {his title.

() If, in the optnion of the President, he Is able at any time to reasqume the
powers and duties of the Oflice of President, he shall zo notify the Chalriman of
the Commission by wrltten communfeation.  Upon receipt of any such cominuni-
cation, the Chatriman shall convene the Commission without delay and the Com-
mitsion shall obtain competent medical advice as to the condition of the President
and his ability to discharge the powers and duties of his OfHee,  If, based upon
atch adviee, the Commission shall determine that the disability hias been removed,
and that the President is able {o reassuie 1hie powers and duties of the Office of
President, it shall notffy the President and the then acting President of its deeision
by written communiecation, and the President shall then reaxsume the powers and
dutfes of the Oftice of President.

“(h) Whenever any fndividual is aeting as PPresident, or has acted as President
Pursuanl 10 the provisions of seetion 19 of this title, the word *President,’ as used
n this seetion, shall be deemed to refer to that individual and the word “Presi-
deney’, as used tu this seetfon, shalt be deemed to mean the powers and duties of
the Office of President.”

The Cnamyan. The committee will be in order.

Wao are pleased to lmve with us this morning the Attorney General.

M. Attorney General, you may proceed.

STATEMENT OF HON. HERBERT BROWNELL, JR., ATTORNEY GEN-
ERAL OF THE UNITED STATES, ACCOMPANIED BY HON. W]L-
LIAM P. ROGERS, DEPUTY ATTORNEY GENERAL OF THE UNITED

STATES

Mpr. Browsern., Mr. Chairman, members of the committee, the
problem of inability of a President to discharge the powers and dutics
of his office in case of illness or other unexpected emergency has been
of serious concern to our Nation for many years. Recently both the
executive and legislative branches of our Qovernment have been giving
intensive consideration to the clarification and imiprovement of our
constitutional system relating to such inability.

At the divection of President. Eisenhower, which was originally
ﬁlvon some time ago, I believe in January 1956, I haye been con-

ucting a special study of this problem and am prepared this morning,
in response to the invitation from this subcommittee, to present a
plan_approved by him. He has authorized me to say that, in his
opinion, action to amend the Constitution is required to climinate
uncertainty and to provide for the orderly conduct of government in
time of future crises due to a President’s inability to act. [ am also
authorized to say for him that the plan which I will present this
mo’minf provides a workable and cquitable solution which he recom-
ntends for favorable consideration l'>y the Congress. '
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Before veadiiig the toxt of tho proposed constitutional amendment,
I wHI deseribe its prineipal provisions, ‘ o

- A major provision of the plan is to make it abundantly clear that,
in the event of a President’s inability, the Vico President would segve
only ns Acting President, and only during the continuation of thy
Presidential inability, and the President would resume the exercise of
the rowcrs and dutics of his office as soon as ho was again able to act.

The plin makés provision for two Lypes of siluations which involve
Presidentinl inability :

The first, is: If & President should become unable to discharge the
owers and duties of his office and so declare that in writing, then the
ico President would become Acting President for the period of
inability.  Whenever the President is again able to act, he could so

(I(}clnrc and he would thereupon resume the powers and duties of his
oflice.

It is my opinion that this provision, standing by itself, would prob-
ably take care of most cases of Presidential inahility; but I realize a
second typo of situation might arise in the event—— :

‘I'ho-Citatrman. Do you mind being interrupted, or do you prefer
to conclude your statement. first? ,

Mr. Brownert, 1 will suit your convenience on that, Mr.Clairman,

It might bo well for me to go ahead und present my ‘preparcd state-
ment, but whatover you want to do is perfectly all right.

The Cnatitman. In the case of President Garfield, I wonder whether
he was in a position to state in writing whether he was disabled.

Mr. BrowxEgnn, As we will come to it a little later, there were times
during that convalescent period when he wouldn’t have been able to
do that. But, as I say, there is a second t-yge of situation which might
arise in the event that a President is unable or unwilling to declare
his inability, so that the plan provides for such case, and says that the
Vice President, if he is satisfied of the President’s inability, and upon
approval in writing of the majority of the heads of the executive de-
partments, who are members of the President’s Cabinet, shall dis-
charge the powers and duties of the office as Acting President.

Now, this, you will note, is not for action by the Cabinet alone,
but action by the Vice President upon approval, in writing, of the
mnf’oritg of the members of the Cabinet. ,

The Cuamman. May I ask who initiates it there—the President or
the Vice President? .

| Mr. Browyers. It could be either one. [ will come to it a little
ater, ' ,

Whenover the President in this case again becomes able to discharge
tho powers and duties of his office, he may reassume them by declaring ~
in writing that his inability has terminated; and if we want to go to the
extreme, ultimate case, where a President might endeavor to act,
although clearly unable to do so, I believe the present constitutional
provisions for impeachment could be relied upon and appear to be
adequate,

Now, just one other preliminary observation, and that is this:
‘That this plan, even if it receives Erompt, and favorable consideration
by the Congress, probably would not become cffective during the
second terin of President Eisenhower because, as we all know after
congressional approval, it has to be submitted to the various States
for consideration and action.

00832 67-——2 . . .



6 PRESIDENTIAL INABILITY

The Cuarnsan. Mr. Attoriay General, doesn’t this arise from the
emergeney of the President’s illness? )

lot’s face facts. ‘Phere is nothing personal about the matter, but
1 don’t think the matter wouild liave heen presented so pointedly to
the Nation, and I don’t think the President likewise would have raised
the question and we certainly might not hiave dealt with it; as we hiave,
for a_considerable period of time were it not for the doublo illness of
the President and in order to cope with that emergency.

Now, if we are going to have a constitutional amendment, as you
indicate, then we ave not covering, shall 1 say, the present emergeney
because of the illness of the President, and why should we wait?

Mr. Buownen. Well, T will come to that in some detail as we go
along.  As a matter of fact, I have a whole seetion of this preparved
statement in which 1 deal with that subjeet; but I would not agree
that there is any present emergeney, in any rveal sense——

M. Kearixa. Mr. Chairman.

Mr. Brow~grn, That ealls for action, and 1 would stress, rather,
we must take the long-range viewpoint on this for the best interests
of our counitry in future crises.

That is the way [ would like to have us look at it.

+ Mr. Kearina. Mr. Chairman,

The Custrmax. 1only stress the point that this question might ot
have cone up at all were it not. for the illness of the President.

While an emergettey is not n pleasant thing to contemplate, we are—
let’s face the facts—presented with a degree—let’s put it that way-—
of an emergency, and that is why | thinﬁ 1 got actually interested in
this matter.

Mr. Kesarixa. Mr. Chairman, I don’t agree we are faced with any
emergency and my interest in this question arose long before the illness
of President Eisenhower. 1 didn’t have any bill in, but I have been
interested in this subject for years and 1 think we would mnke a great
mistake if we tried to legislate here simply for any ono President or
any one situation. We must look at this objectively, as something
which is going to stand for years and must stand the test of years.

I have made the suggestion—and 1 will be glad if the Attorney
General could comment on it during the course of his testimony—
that we proceed by a two-pronged attack on this problem.

Most students feel, I think, that a law is suflicient, bt a great many
students of the proi)lom have indicated also that they thought a
consitutionnl amendment i8 necessary; and the constituttonal amend-
ment is the procedure advocated by the Attorney General.

I see no objection—1 am not sure there is precedent for it, but I
see no objection—to our legislating and at the same time starting a
constitutional amendment through the process, which would, as the
Attorney General has said, take a good many years; but in suggesting
that 1 do not in any way mean to imply that there is any reason for
any hurry in this matter. I don’t think that oxists, and I don't
think that this committee should legislate with that thought in mind.

The Cusirman. Of courso, this committeo has been proceeding at
a very leisurely pace on this matter.. There has been no hurry. We
ha\lr‘e been wrestling with it since 1955, There has been no attempt
to hurry it.

1 wat)}t.' to say also, when I am speaking of tho statute or the con-
stitutional amendment, this is not just to cover the present situation,
but it is for the future also.
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I think that the present situation exacerbates this lack of specificity
o]n the part of the founding fathers in reference to article I, section 1,
clause 6. . )

I think we ought to jusip into the breach and act, although not
hastily, but act in a way that will meet the present conditions as well
as future conditions.

1 am not married to any particular plan, but I think we should act,
anl act expeditiously. ¢

A constitutional amenidment would take probably 2 to 4 years or
at best, probably 3 vears. Some legislatures meet biannually, an
the longer we wait, the longer we postpone the decision, and the less
likeliood there will be any action.

1 simply use this difficulty under which we are now laboring as a
means to propel this thing to, shiall 1 say, quicker fruition.

Mr. Waraer. 1 think it is a very unfortunate thing that the Presi-
dent’s physical condition should he associated with this legislation.

This is not. a new proposal. It has been suggested many years ago.
Nobody ever went to the limit, but this is not a new proposal.

Mr. Brownern. 1 thank the- Congressman for that statement
because | believe it to be true, and I think this subcommittee deserves
a great appreciation for the fact they are seriously consideting this
really as a part of realizing wé livein an atomicage. The Government
is making all sorts of plans for the orderly continuation of Government
in the event of emergency. e have all of our relocation program
andd a number of other statutes that are being considered, and anyone
who thoughtfully considers the realities of the atomic age must realize
that the solution of this problem, of continuation of ordetly govern.
ment in the event a President is unable to act, is no longer to be con-
sidered as an exercise in theoretical constitutional law, but it is a
practical problem of government which must be met, and without
undue delay.

Now, with those preliminary remarks, Mr. Chairman, [ would like
to come to the text of the proposed joint resolution for amendment to
the Constitution which I am presenting for your consideration today.
I will read the exact language, if I may, and it is:

Resolved by the Senale and House of Represenlalives of the United Stales in
Congress ((wo-thirds of cach House concurring therein), That in lieu of 0 much of
paragraph 6 of scction 1 of article IT of the Constitution of the United States as
relates to the powers and duties of the Presidential office devolving on the Vice
President in the case of the removal of the President from office, or of his death,
resignation, or inability to discharge the powers and duties of the said office, the
following article {3 pro as an amendment to the Constitution, which shall be
valid to all intents and purposes as part of the Constitution when ratified by the
legislatures of three-fourths of the States:

“JOINT RESOLUTION Proposing an amendment to the Constitation of the United States relating
to cases where the President is unable to discharge the powers and «lutles of hiz office

“ARTICLE —-

“Sectiox 1. In case of the removal of the President from office, or of his death
or resignation, the Vice President shall become President for the unexpired portion
of ‘Q;ge th;r'n’currenl term.

EC. 27—

and now we come to inability—

“If the President shall declare in writing that he is unable to discharge the powers
and duties of his office, such powers and duties shall be discharged by the Vice
President as Acting President.
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“Skc. 3. If the President does not so declare, the Vice President, if satisfied of
the President’s inability, and upon approval in writing of a majoritfr of the heads
of executive departments who are members of the President’s Cabinet, shall dis-
charge the powers and duties of the office as Acting Presldent.

“Skc. 4. Whenever the President declares in writing that his inability is ter-
minated, the President shall forthwith discharge the powers and duties of his
olrice.

“Skc. 5, This article shall be inoperative unless it shall have been ratified as
an amendment to the Constitution by the legislatures of three-fourths of the
several States within seven years from the date of its submission.”’

The Cuairman. In section 3 you hdve the question raised in the
first instance by the Vice President, with the approval of the Cabinet.
In other words, the Vice President raises the question, with the
apgroval—— . .

fr. BrowneLt. Not necessarily, Mr. Chairman.

It might be better for me to go through with my description of my
thoughts on the plan. 1 am sure it will answer these questions as we
go along, if that is Xﬁ{reéable to you.

The CHairMaN. right.

Mr. Brown~eLL. First, 1 would note that this text would be sub-
stituted for part of paragraph 6 of section 1 of article II of the present
Constitution, and I thin%: in order to have our problem cleatly in mind
I had better read that paragraph 6, section 1 of article I iif the present
Constitution. The part that is underlined here in the text is the part
that would be eliminated and the new text that I read would be sub-
stituted for it. The part that would be superseded reads as follows:

In case of the removal of the President from oﬁicel,l or of his death, resignatlor{i

or inability to discharge the powers and duties of the said office, the same sha
devolve on the Vice President, * * *

The balance of this present provision would stay in, and that reads:

* * * and the Congress may by law provide for the case of removal, death
resignation, or inability, both of the President and Vice President, declaring what
office shall then act as f’mident, and such officer shall act accoréingly, until the
disability be removed, or a President shall be elected.

Mr. Warrer. May I ask a question at that point?

Mr. BrowNerL, Yes. ‘

Mr. Warrer. How would you enforee section 4?

Mr, BrowneLL. That would be by declaration in writing by the
President.

Now, this morning——

Mr. Kearine. May 1 just raise a ¢uestion about section 3?

Mr. Brownein., Yes, sir. ‘

Mr. Keating. The words “the President’s Cabinet’” are not found
in other laws, I believe. I could be mistaken, -

Mr. BrowneLL, There are a whole series of laws passed by the Con-
Ercs cstablishing the heads of the executive departments, and we

avo taken this phrase verbatim from that series of laws,

There are 10 now, as you know, heads of executive departments
who are micmbers of the President’s Cabinet. :

Mr. Kearing. In other words does “head of an exccutivé depart-
ment” apply only to a department which is established as such by
Congress? .

Mr. BrownkLL. That is correct.

Mr. Keatina. In other words—-

1



PRESIDENTIAL JNABILITY 9

Mr. Browxerr, Just here in the past few years you have established
the Department of Health, Education, and Welfare, and that became
the 10th executive department the head of which is a member of the
President’s Cabinet.

Mr. Keatixa. Is a head of an executive department ever not in the
President’s Cabinet?

Could that happen?

Mr. BrowNELL. 1 suppose it could happen if the President desired
to have it so, but there have been 165 years of “history uniformly
adopting the Cabinet as bein%th’o heads of the exeeutive departments,
who are recognized by the Congress as the heads of the executive
departments,

Mr. Kearing. This seems to leave a measure of control in the
President as to whether or not the?' are members of the Cabinet.
Would it be objectionable to just say “hieads of executive departments”
without using that phrase “who are members of the - President’s
Cabinet'’? ‘ q,

~Mr. Browx~eELL. I don’t believe you would want to do that. My
offhand opinion would be that the President should have a certain
flexibility there. ‘

Mr. Kearina. My point is: Such an agency as, let's say, the
Reconstruction Finance Corporation. and some of the other alpha-
betical agencies are not executive départments,

Mr. BRowNELL. None of them is recognized by Congress as such,
as heads of executive departments; no.

Mr. Keating. I am a little hesitant about the use of the word in
a constitutional amendment. since it does not ippear in other laws.
That is why 1 am asking the questions. o .

Mr. BrownELL. I think you have a good point there, and that
certainly was our thought in putting in the phrase, which is so well
recognized by the Congress over a period of years, that is, “heads of
executive departments who are members of the President’s Cabinet.”

The CuAtrMaN. We now have 10, don’t we?

Mr. BRowNELL. Ten; that is eorrect.

Ntow, this morning 1 would like to divide my statement into three
parts: ° »
First is a statement as to reasons why action in this matter

is needed ; ‘ ‘
Second is a statement of reasons why a constitutional amend-
ment rather than a statute is needed; and L
Third is a statement of reasons why the proposed plan is
greferable, seems preferable to us, to any othér proposals that have
een made up to date. o o o oo

First why is action needed at all? . o R

It is because there is now no. agreement concérning the statts and
tenure of a Vice, President during the inability of the President.

There are ,reQQ,(,;qted students of %h’e Consfitution who have con-
tended that the Vice President would mierely ‘act as President for the
duration of theé inability, and there are other respected students'of the
Constitution who have argued that the Vice President would ‘actuglly
become President and replace the disabled President for the rémahider

of the term, o 1 e e
This demonstrates, in itself, the danger df haVing tlit right to oxer-
’ i confusioh, and 1

cige executive, power beclouded by amblguity aid’cos
think & lesson;from history wolld illistiate what I htve'1d say; ~ .

o B
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1t was soon after President William Henry Harrison died in 1841
that Senator William Allen of Olio ob{eclod to the establishment of
tho rrocodont of the Vico President becoming President upon the
death of the President because he could sce that, precedent would
complicate the situation in the futiro when a President becamo dis-
abled and, as he indicated, a study of the records of the constitutional
convention shows that a Vice President was not intended to becomeo
President under the succession clause. T'he succession clause eamo
about in this way, and T think historically it is interesting: When the
original draft of tho constitutional convention was sont to the Com-
mitico on Style, it contained two separato clauses dealing with Prosi-
dential succession. Ono provided that the Vieo President should
exercise thoso Presidmitial powers and dutics and the other empowored
the Congress to designate an oflicer to act as President in certain con-
tingencies, and each of theso two clauses was modified by a clauso
which would limit the tenure of the Acting President to the duration
of the disability. ] ‘

Then, as I say, it woent to the Committee on Style which, of courso,
had no authority to alter substantive provisions, but merely to put
them in clear and concise languago, aud what thoy did is what resulted
in the ambiguity. “They consolidated these two provisions into one
and introduced the phrascology: “the samo shall dovolve on the Vice
President.” , o

The committee used this limiting clause “until the disability be
removed” only once instead of twice, instead of using it to modify cach
of the preceding clauses separately, and they changed the semicolon
to a comma so that the elauso would bea part of a continuous sentenco
and modify cach of tho preceding clauses, and this brought about tho
ambiguity. ;

So, the records of tho constitutional convention, it scems clear,
vitiato the argument that tho presidential office dovolves on the Vice
President, who thereby becomes Prosidont for the remainder of the
term. But, regardless of tha intent of the framers of the Constitution,
remember that seven Vice Presidents havo, upon the death of the
President, been - recognized as having become thiade jure President
and, as a result of thego precedents established whenover a President
has died, it seemis to bo assumed without question that’the Viece
President, would become President and does not merely act as such
when the President dies.

I beliove that was Danic] Webster's view at the timoe of President
Harrison’s -death-—in other words,” that Vico President John Tyler
actually becama President.  "This, of course-—~this precedent i tha case
of the death of tho President—is what makes'it casier to argue that a
Vico President supersedes the Prasident’ whenover he coxorcises tho
Presideintial powor, whotlier on dbility or othopwiso.

The CiAIRMAN. Ma«ll add alittle bit of history there, too, to that
idoa and go firther. When bills wéra seirt to ‘T'yler, thoy were noted
as bills sent to the Acting President and, very anfrily‘ wo aro told
hostruck out thoe word _“Aclin‘ﬁ" nnd insisted upon his belng c‘ousi(lore(i
as President, and that word “Acting” }ms stricken out quite & number
of {imes on' the signing of & number 6f bills. ‘ '

Mr. BrowngLL, Whon he struck that out with his pen, he éaused
a largo part of tha problon wo are discussing tlis morning.

As wa will note both in tlio_Gprﬁo\gll'_nh'd,g 10 Wilson cases, tho Vico
President was not asked to act as/President largely bocauso of the

i
. ’
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fear that he would hecomo Presideint and wonld thereby oust for the
remainder of the term tho incapacitated incumbent.  As a vesult, the
full oxtent. of tho disability wag carefully guarded in both of these
cases beeause of personal loyalty to the disabled President—and,
moro important, the public interest could not help sufTering from hav-
ing no activo President in hotli of those cases,

would remind you President Garfield lhigered on for 80 days
aftor he was shot on July 2, and during this period he performed
only one oflicial act—the signing of an extraditiof paper.  Although
his mind was cléar duving the first days of his i‘nvnli(l‘ism ho was uncon-
scious and it was reported that he suffered from hallucinations during
tho last days of his illness; and he was physically unable to dischargo
the duties of his office during a substantial part. of that 80-dny poriod.

I don’t think it could seriously bo contended thero was no important
business during that time because history shows that officers wero
unable to perform their duties heeause the President was unable to
commission them, and at that time there was a serious crisis in our
foreign affnirs.  Yet, tho department heads transacted only such
routine business as could be transaeted without the President’s super-
vision, and it was claimed that important questions of public policy
which could bo decided only by the President were simply ignored.

Another important. factor here is that public opinion was sharply
divided about the manuner in which the public business was heing
handled—a rather serious thing for a timo of crisis.

My, Keamina, That is true today, too,

Mr, Browskrn. I imagine that is right, Congressman,

The Cuamman, It points up, too, in view of the times in which we
live, tho need for certain action to cover the situation today.

Mr, BrownkLn, Yes, Thatis—— ‘

The CuamsaN, During the time of Qarficld we had that difliculty
ns you pointed out, and our records show even moro difticnlties, which
aro all the more reason for action now-—-—

Mr. Brownenn., I agree with that, Mr. Chairman,

The Cuairman. Aud that wo should not wait to have a constitu-
tional amendment adopted. :

Mr. Brownenr., That was the point T was trying to mako to Con-
gressman Keating, of courso. . Whila it is true public opinion is always
divided about how public business is transacted, in. time of need aund
national crigis it is ﬁli})()l‘la\[\l~ to minimizo that to the extent we can
do so; and I boliove we can do so by sottling this problom now.

Mr, Kearing., In furtherance of what the Chalriman ‘has said—1
feol strongly on this: ‘Chat, while T have felt a law was suflicient and
a constitutfonal amendment. was not. necessary, if I become convineed
to the contrary, that tho constitutignal amendment. is necessaxy, |
don’t think that this conunittea should simply pass a law, if the jmig-
mont of the committee is that a conatititional amendment is necessary
iu:xlb'b?(musa of speed. 1 think that is a secondary consideration, and

hink———

Mr. Brownent, 1 am glad to hear you say that, and I liope to - ---

Mr. Krarina. We should put the emphasis upon doing the thing
vight at this timo. N o

Pho Ciamrsan. 1 think the reason why wo would have to have n
constitutional ninendment, if at pll, is beeause of the suggestions that
have.been mado concerning inabilfty of commissions or the Cabinet

™
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o sonte such similar group to be constituted to raise the question of
inability and to solve that situation. o 7

- There is an esjpress admonition in the Constitition that in“the event
of the inability of the President the duties shall devolve upon the
Vice President. "He must take over.  Ho has no chofce in tlie matter.
Therefore, there can be no interposition of any kind of ageney or
group or commission which would have the discretionary power to
say whether ho can or cannot take over because this is a solid, straight,
uninhibited command- to the Vice President to take over, and there
can be no othet agency. :

" 8o, ifyou are ﬁ"oing'to have any commission or any group determine
that, you must have a constitutional aniendment. ‘ )

- My point of view is: We don't need thoe constitit{lonal amendment
because we don’t need the commission. 1 think the Congress has
ample reserve powers by article T, section 8, which gives the Congress
{mwer‘ to-make all necessary and proper laws for carrying into execu-

ion all the powers under the Constitution. I think tinder that power
Congress can act, and for that reason and for the other reasons 1 have
indicated T thifik a simple law is all that is necessary.

© Mr. Keanixa. Mr, Chairman, my point is this: T know that you
advocate allowing the Vice President to say when the President is
disabled and to take over, and I have respect for your viewpoint in
‘that'regard, and T wouild much rather accept that than nothing at all,
but the main thing is to do ssmething, in my judgment. The method
is a secondary matter.

I have felt a commission was the best method. The President and
Attorney General have advocated members of the Cabinet. 1 do not
necessarily agree.

I think it was Professor Corwin of Princeton who said: “If anyone
intervenes, there must be a constitutional amendment.”

I lean with you that any of these methods can be done by law, but
my point is this: Whatever method we select as best, whether that is
to be done by law or constitutional amendment, should not be a
controlling factor. It should be a very minor factor.

If we decide to intcrro.v.e the. Cabinet as the best or have a com-
mission as the best method, and that requires a constitutional amend-
ment, we should not be deterred in that by the fact it is going to take
2 or 3'or 4’years to get it through.
~ Mr. BRownEgLL. 1 agree. )

Mr. Kearing. Wo should not lean toward a méthod which favors

la;,v‘:)lve'r o constitutional amendment unless we feel that is the best

ethoa. .

- Now, T am very much open-minded on the approach to the method.
1, naturally, like the author of anything, think that iny own suggestion
m %h’t‘h'a'vé more merit than someone else’s, but I ‘am very ready to
yield on that to the necessity of action, and in that action we must
declde this'question not upon any specifi¢ situation, but with complete
objectivity.

Ar. BRowNELL. | agree with that.

- Mr. Waurer. Did:the ‘Attorney General, by any chance, see the
committeo report which this subcommittee issued on the 26th of
March éonrtaining én analysis of the;ré(f)lies to the questionnaire which
wag sent to'the authorities in this field? - . :
* Mr. BrowNELL. 1 saiv lastfycar’s’ report. ‘T haven’t seen this.

’
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Mr. Warrer. This is_new, and I respectfully suggest that you
oxamine B on page 63. You will find many of the authorities, includ-
ing Professor Corwin, as Mr. Keating just mentioned, agreeing that
legislation could meet this problem. )

Mr. Brownern, Well, Congressman, in a moment, I am going to
dovote myself oxclusi»‘"éfy’to that discussion, as to what method we
should apply here, whether constitutional amendment or statute, and
I have what I hope are some rather appealing arguments so far as we
lawyers are concerned as to why we think the constitutional method
is needed ; but I think before wo get into that, if I may, I would like to
spend just a very few more minutes on stressing the need for action
because, as wo know, some peoplo have taken the position that there
is no need for action. They have taken the position: “Oh, we have
struggled and got by in crises for 165 years. Why do anything
about it?”

I think, in order to realize the importance of this question, it is
necessary for me to spend just a fow more minutes in describing these
historical incidents so that there can be no question in the mind of
any members of this subcommitteo that action is needed, and then we
we will come to the question of mothod.

Mr. Kearing. We are living in a different world from 165 years ago.

Mr. BrowngLL. That is a fact, .

The CHaIrMAN. May I just ask another question: I think you had
indicated you:would look up the question of whether or not we have
oever had a situation where we offered a bill and a constitutional amend-
ment covered the same subject at the same time. Did you have a
chance to do that? . J

Mr. BrRowNELL. Yes, and that is in my statement this morning.

The CHairMAN. You have?

Mr. BRowNELL. Yes.

To go on with the Garfield incident, you will remember after his
illness had dragged on for 60 days his physicians thought he would
recover, but his convalescence was expected to take another 60 days.
So, the Cabinet considered the possibility of asking Vice President
Arthur to act as President during Garfield’s recuperation. All 7
Cabinet members agreed on-the esirability of having him-act as
President, but 4 of the 7 thought that Arthur’s exercise of Presidential:
power would actually make him President for the remainder of the-
term and thereby oust Garfield from office; and it was reported that
the then Attorney General Wayne MacVeagh shared tliese views.
So, the inevitable result, which always will happen, I believe, under.
the present system, was that the Cabinet decided that Garfield should
not be advised to ask Arthur to act as President without first telli_ng
him of the possibility. Therefore, the whole matter was deferre
because the physicians feared that the shock caused by such a dis-:
cussion might result in the President’s death, As you will recall,-
President Garfield died on September 20th, making it unnecessary to
solve the problem in" 1881, and the whole matter was dropped until-
President Wilson became ll in 1919, oo t

‘Mr. Keating. Mr. Attorney General, you omitted in your state-
ment the mention of the New York Times and the New: York Herald

ibune and'the Boston Evemn% Transcript, and I notice represents
atives of those papers here and I am sure you want that included-
in your transcript. e lE

908805 Tt
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Mr, BrownNELL. [ do. | thank you for that,

That was ovorlooked in answoring somo of the questions.

Mr., McCutrocn. Of courso, I cannot lot this occasion pass without
remindinf nRr good friend from Now York that part of Amorica lics
west of the Alleghonies.

Mr. BrowNeiL. As a Cornhusker, T will agree with you on that,
Congressman. '

Now, in furtheranco of this first point that I am’ trying to make
hoere—that action is necessary in this matter—lot’s take up the
President Wilson incident. ‘

‘Thero can be 1io doubt that Presidont Wilson was actually unable to
gorform the dutics of his offico during at least some of the period aftor

is collapse which started on Soptembor 25, 1919, and did not ond until
a year and a half lator at the end of his term on March 4, 1021,

As evidence of this inability, it appears that during tho special
session of the 66th Corigress 28 acts became law because of the
President’s failuro to act on them within tho requisite 10 days. ‘The
record shows he passed on only 1 of the 16 acts that were presented
to him between (O¢tober 28 and Novombor 18.

The Sonate Committee on Foreign Relations reépeatedly tried to
got the Presidont to tako some action or supply the conimitteo with
some information about the Shantung sottlement, but the commitiee

uest went unanswored. ,

hese facts aro only part of the evidenco that the President was
disabled, in fact, during a part of this time and, more important, this
inability occurred when the Senate was debating the Versailles ‘I'reaty.

The exact degreo of tho inability is uncertain, but I think it is quite
clear he suffered from a stroke and his loft side was paralirzed, and
there is very good ovidence that he was unconscious or at least only
semiconscious during a part of this illness. A

Whatever Wilson’s condition, Vice Presidont Marshall and the
Cabinet were not fullﬂ advised concerning it, and the President’s
family and his White House staff and the Cabinet discharged public
business in such manner and by such methods as they deemed appro-

riate.
P History indicates, for oxample, that Mrs. Wilson and Dr. Cary T.
Grayson, the President’s physician, played an important part in the
solution of many questions of public policy.

Students of this period seem to agreo that official papers wore given
to Mrs, Wilson, who sometimes gassed‘the papors on to the Secretary
of the Treasury or to someono olso in whom she had confidence.

Soon after Wilson’s stroke the Cabinet joined with tho White Houso
staff to keep the Government operating. Secretary of Stato Lansing
called 21 Cabinet meetings to transact exccutive business; but, as a
matter of fact, these meetings were said to have beon held for nearly
4 months before Wilson even heard of them. : ‘ _

Although Lansi%’s action doubtless had an offect on any congros-
sional move that might have boen mado to establish tho ident’s.
inability, you will remember that President Wilson accised Lansing’
of usurping Presidential power and forced him to resign, . ¢

One other footnote on the history of that timo: Patrick Tumulty
Wilson's secrotary, reported that Secrotary of State LansinF ha
eugveted that, in view of the President’s inability, they should ask
the Vice President to act as President, and he quotes himself as saying:

’
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Yoit inay rost assured that white Woodrow Wilson fs lying in the White House
on the broad of his back T will not be a party to ousting him,

Tumulty also reported that when Lansing resigned, Wilson said:

Tumulty, it 1s never tho wrong timo to spike disloyalty. When Lansing sought
to oust me, 1 was upon iy bhack, I am on my feot now and 1 will not have dis-
loyalty uhout me.

Because of the belief that the Vicoe Presidont would actually become
President for thie balance of the torm and the President would be
ousted, asking Marshall to act as Presidont during Wilson’s inability
was viowed as disloyalty. Thoe President’s friends didn’t seem to
think that Marshall woild remain Vico Prosident and merely discharge
tho Presidential funetions during the inability. So the result was
what we would expect—that they looked at Marshall with antagonism
and viowed him as a possiblo usurper instead of viewing him as a
person who could lighten the disabled President’s burden; and, in-
stead of asking him to oxerciso the powers devolved upon him by the
Constitution, thoy attompted to keop the Government operating in
their own way in order to forestall any serious attempts to declare the
President’s inability.

Now;, it sccms to mo a study of these two cases-—the Garfield and
the Wilson cases —shows there is a real need for a means of supplying
an activo Presidont during times of Presidontial inability, and it is the
heliof that the Vice President actually becomes Presidont for the
balance of the torm whon called upon as such which has nullified, for
practical offect, the constitutional provision for the administration of
government. when the President is incapacitated.

The Cuamman. I think on that wo are all in accord, Mr. Attorney
Qonoral. .

Mr. McCuinocu. Mr, Chairman, I would like to ask the Attorne
General, if it is his studied judgment, section 4 of his proposal will
nullify or noutralizo all theso feelings that ave so eloquently set out
here on the part of Cabinot members and friends and appointees of
anK Prosident. L

Ar. Browx~rLL, That is the principal J)u'rposo of it; yes, sir.

Mr. McCurtocu. That is your studied judgment———

Mr. Browneru. Yos, sir.

Mr. McCurrocn. That tho loyalty which is engendered by the con-
sideration given by a President will be completely noutralized by sec-
tion 4 of your proposal? -

_ Mr. BrownewL, Taken in combination with (he other sections, yes,

sir, - o

Tt is this problom of i)rovi(lin for tho oxorcise of Presidential power
during periods of inability which would not be solved morel?' by pro-
vulmg o means by which the inability could ba established, for unless
the Presidant and _his Cabinet and his other frionds and the public,
I might add, aro absolutely cartain of the President’s status after the-
termination of tho inability, they will tend to opposo any attempt to
declare the oxistence of the inability, because they would view that
a?l & declaration which was equivalont to removing the President from
oltco, : )

To answor Congressman McCulloch’s question speciﬁcall{ this
problem, wo believe, would be solved by sections 2, 3, and 4 o Prosi-
dent Eisonhower's suggostion, which provide that the Presidential
powers and duties shall be discharged by the Vico President as Acting
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Presidont and that the Vice President shall discharge the powers and
duties of tho office as Acting President, and the President could come
back under section 4.

So, with this history to guide us and with the realization of new
hazards, the continuity of governmont dus to the atomic ago, we must
conclude—and I am delighted to hear the chairman say so, and I
beliove. it must he the unanimous opinion of any lawyers who have
studied this problem—that action is needed to solve this problem of
Pregidential mability.

Now it seems appropriate to turn to the important question of
whﬁt.ltmr this can best be done by a constitutional amendment or by n
statuto.

There is no doubt that some students of tho problem have argued
that a statute or concurrent resolution which declares that the Vice
President merely acts as President ad interim would be sufficient, but.
there is sharp division of opinion on the question as to whether such a
statute would be constitutional.

Vhat I am endeavoring to point out to you in this section of my
argument is this: That we are not endeavoring to say who has tho
better of the argument; we are trying to eliminate the argument before
it arises.

- Now, to understand the basis for this division of opinion which
arises—and it is a very serious onoe—I want to call attention to the
different phraseology in thé present Constitution of the first half and
the second half of paragraph 6 of section 1'of articlo II, which we have
quoted previously. This is the way the first half reads:

In ¢ase of the removal of the President from office, or of his death, resignation,
or Inability to discharge the powers and dutics of the sald offico, the same shall
devolve on the Vice President,

‘Now, there is no oxpress reference to any action by Congress.

‘Liet’s look at the second half. The second half reads this way:

* & % q1id tho Congress may by law rovide for the case of removal, death
resignation or inability, both of the Presidént and Vice President, declaring wha
officer shall then act as President, and such officer shall act accordingly, until the
disability be removed, or a President shall bo clected.

Note, as I say, that in that second half it is specified that Congress
{)nqy actraand that, I think, is the basis for these arguments that are

eing made.

I §on’t ask you to agreo with it or disagree with it, but I do want
to show you that sincere students of the Constitution have disagreed
as to this and I don’t think we can stand for that kind of disagreement
in' timo’of crisis when wo have a chance, as we do now, to eliminate
that dargument before' the crisis arises, .

The CuatrmaN. It shows also, in' the first instance, what action is
limited to the Vice President and, in the second, limited to the

Congress. -

'Il}ﬁ";re is the clear indication in ‘my mind that it was the Vice
President who was to raise the question'and the Vice President was to
redolvé the quéstion. . :

- Frankly, if Mr. Arthur and Mr. Marshall had taken action in those
days, no question would have arisen today, _ 'l‘bery could have easily
said under the first part of that séction 1, articlo 1T, that they had the
potver to raise the question ;‘they“ha,d the power to assume the duties,

[}
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and thoey did, and they were going to assume the duties. They would
have been imminently sustained m that argument. ,

Mr. Brownewrn. I agree with you, Mr. Chairman, but the point I
am trying to make is, while you and 1 may think one way, there are
very eminent people, whom I will cite here in & moment, who think
tho other way, and as long as you have that stalemate and opinion
you ar¢ not going to get any Vice President to take over; you are not
going to get any Attornoy Qeneral to advise the President that he
should turi over tho powers.

The Cnanimax. Oh, I agree with you on that. ‘

Mr. Browx~eLt. You are going to have critical conflict in public
opinion at the tinie, and why should we risk that when we can now
settle the matter hefore the crisis drises? ‘

The Cuamman. 1 couldn’t agree with you more. History shows
there was a reluctance on the part of Marshall and Arthurto take over.
They were not usurpers. They were fearful that they might be called
usurpers. «

Mr. Brownenn, That is what T meant to imply. )

The Cuairmax. Therefore, it is not the danger of the usurpation of
power. It is the danger—— ‘

Mr. Brownerr. They won’t act. ,

The Cuairvan. They won’t use the power that the Constitution
gives them.

If you agree with me that they had the right to do exactly what I
indicated in those cases without a constitutional amendment, why do
we need the constititional amendment now?

. Mr. Browwneen. Because of the precedent that has been established
in the long history and the léng history that has flowed from it.

The CuAirmaN. We can show, with the proper leadership and
proper guidance of public opinion, that those actions, those precedents
were wrong. A e , _

Those precedents don’t necessarily bind us or bind the future Vice
President who believe that Arthur and Marshall were wrong; but
surely, if you admit they had the powér to do that in those cases, in
1881 and 1919, they have a right to do it now without a constitutional
amendment. .

~_Mr. BrownewL. Let me go on with my argument, if I may, Mr.
Chairman, because I think I can show you there is very respectable
argument the other way. I may not agree with it, but as long as that
conflict exists I am sure you will not get the action you need in timo
of crisis beeause nobody wants to take a chance on it; and the question
of settling that problem, as we lawyers know, cannot be settled, can-
not even be started, imtil the crisls arises, so that you have that period
of uncortainty there which is so unfortunate, B

The Cuairman. Wouldn't that reluctance that you agreed with me
was present be dissipated if Congress would simply make thie declara-
tion that the Vice President shall, in the case of the disability, as a
result of the question which he raised and resolved, step in and tako
over the duties? . «

Mr, BrownetL. Not as I see it, Mr. Chairman,

The Cuatgman. The faet that Congress 50 stated would be encour-
ag¢ment for him to come to that conclusion. ‘ '

.- I am sure public opinion would détermine if he was wrong. There
is always the power of impeachment in case hé was wrong. '
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If ho was intomperato aitd was not taking proper action—he would
be vory caveful; T am suro ho would—impeachment. would curb any
kind of oxcess, any kind of usurpation.

I think this resolution would bo sufficient to do away with a reluc-
tance to assume the power. o

Mr. BrownEL, I think xt;our first point perhaps is right. It might
give some encouragemeoent, bt it wouldn’t sottle the problem hecause
wo aro not dealing with a question of statutory interprotation. Even
if tho statuto is passed, you still have the question of its constitu- -
tionality and the sanie argumaents would bo made to that point as are
being made now; and that is the reason nobody wants to make the
movo. ‘T'hoy would stir up a lot of litigation right at tho time of crisis.

Now, if wo can sottlo this thing once and for all, by clear language
in tho Constitution, itself, then wo will have surely solved the problem.

Mr. Warzer. I would be inclined to’agree with you, Mr. Brownell,

Mr, BrowneLs. T would like to proceed with a caso where the ques-
tion of the validity of the statuto would bo raised.

Mr. Warrer. Who would raise that question?

Mr.-BrownerL. [ havesaveral citations of that, as we go along hore.

- Would you prefer to wait until it comes in tho propared statement?

Mr. Warter. I agreo with yon. Unless we could visualize that, we
shouldu’t worry too much about it; but T foresce cases where it would
ariso.

Mr. BrowNELL. Now, let mo give you the argument of the people
on thio sido of the argument that the Vice President becomes President
for tho balanco of the term, ‘

A fow wecks after Qarficld’s death a man named Charles W. Jones,
of Florida, assorted in the 47th Congress that inability has the same
effect as death, resignation, or removal. In all four cases ho argued the
office devolves on the Vico President, who thereby becomes Presidont,
and ho argued that if Garfield had lved and Ariliue hid been forced
to oxorciso Presidentinl power during the President’s recuperation,
Arthur would havo displaced Garficld and would have served for the
remainder of the torm because, ho said, onco a Vico President is seated
in the Presidential chair ho has all this power that is given to tho Prosi-
dent. by tho Constitution and he cannot be displaced oxcept by im-
peachment for high crimes and misdemeanors, o

Sonator Jones bolioved, in other words, that a constitutional amond-
ment would bo nocessary if & Vico Presidont wero to sorvo only for the
duration of the President’s_inability and, as the Constitution now
stands, ho m-ﬁued, the Vice President must serve for thio romainder of
the term; and he offered threo arguments in su{)port of his position:

First, sinco tho Constitution makes no distinction botweon a

vacancy and inability, & Vieo President would become Presidont

31 cﬁso of inability, just as he would in caso of tho President’s

cath; , A

Sccond, ho qn}ued thia tho vesting clauso of article 1I excludes

tho possibility o ‘lttif\"m{f two Presidents at once—ono acting and
tho other disabled; anc ,

Third, ho argued that the cJause “until tho disability, be re-

moved” limits only tho tenure of an officor other than the Presi-

dent or the Vice I?n'osig_!oxll,_ who acts as Presidont by statutory

.. designation, but it doesn’t limit the tonuro of the Vice President,

Lot me cite you another oxamplo of an argument from a sound
authority in favor of the position that, as the Constitution now

¢
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stands, the Vice President could not aet merely for the duration of
tho inability, but would become Presidont for the remainder of the
term.

During Garfield’s illness former Judge Abram J. Ditienhoeffer said:

1 start with' this conclysion: That whenover the Vice President gets lawfally
into the Pregidency the President gets lawfully out of it, There cannot be two
lawful Presidents at the same time. — Mark, no fimit to timo for which these powers
and duties “shall devolve” i3 fixed. [t is just as abgolute and limitless as if the
language of the Constitution were: .

“In case of the removal of the President from ollice, or of his death, or resignation
or Inability to discharge the powers and duties of said oflice, the Vice President
shall becomo President.”

A‘nd when the Prezident gets lawfally out there is no way in which he ean get in
again.

This lino of argument. which Dittenhoeffer used to substantiate this
conclusion was much tho same as thnt used by Senator Jones.

Anothor respeéted authority, Thicodore W, Dwight, professor of
constituational law at Columbia, taok the same posttion.

At tho time President Wilson went over to the Varsailles Conference,
Hannis Taylor, who was another vespeeted constitutional lawyer,
argued this way: ) ,

And liere the fact ghould be emphasized that neither the Constitution nor the
Presidential Suceession Act tmakea nny provision for a President of the United
States pro tempore.  After the Viee Prosldent hins been sworn in as Prestdent,
he becomes sueh fn the full sense of the term.  No provision is made by law
under which hie ean hund back the presidential oftice to his predecessor.

Now, 1 don't happen to agree with this line of argument tliat is
offered by Messis. Jones, Dittenhoeffer, Dwight, ‘T'dylor, and numbers
of others. Although I think their arguments can be answered very
effectively, I don’t go into the merits of their arguments at this time
because vaant to make this point: That a number of respected con-
stitutional authorities have argued that thero can be no temporary
dovolution of lpresidcntiul power on the Vice President during periods
of presidential inability ; and, whatever wo may think of their argu-
ments, I think that a statute would not protect the Nation ade-
quately, for the doubts that have been raised have been raised too
persistontly. L

As long as theve is doubt lingerqu doubt, concerning the constitu-
tionalify of the statute, as iong as thero is a question concorning the
disabled President’s constitutional status after his recovery, I do not
believe any inability, as a practical matter, however sovere it may be
woild ‘o recognized lest the recognition of that disability would
oust tho disabled President” from oflice. Moreover, n presidential
disability, sovere and prolonged cnough to warrant the devolution of
presidential power on the Vice President, would eréato something of
a crisis itself, | ; )

8o, the Constitution should bo clear and thero should he no room
for disputé about its meaning, for that is the very time when the coun-
try should bo imited and the very time when a Vice President should
hayve genoral support. , .

Wo miist remember that the constitutionality of such a statute just
couldn’t be tested until the inability arose, and it is the very uncer-
tainty and ¢onfusion at that time thiat wa are trying to avoid, That
is another reason whly a constitutional amendment is preferablo to a

i

statuto, ‘ovon' if we fimit it, as the chairman suggests, to merely a

3
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declaration that the Vice President is to be Acting President and only
during tho period of inability.

Now, wliat if we go further than that, if it is proposed to go further,
and declare that sonto person or somo group of persois or a commis-
sion, other than the Vice President, should partic¢ipate with him in
tho solution of this question or decision as to when the Vice President
becomes Acting President? o

For example, would we need a constitittionial amondment, if my
proposal is adoptéd, which would provide that when the President 1s
disabled and fails to declare his inability, the Vico Prosident plus a
majority of the Cabinet should declare the éxistonco of the inability?

I agree with the chairman. I don’t think this section could con-
stitutionally bo embodied in & mere statite or concurrent resolution,
nor could any plan that involves tho creation of an inability com-
mission or any plant that involves the'determination of inability by the
courts. Those would cortainly have to bo done hy constitutional
amendment, and I think it is important to go to history for a little
instruétion on’ this-point. , ‘

At the time of Presidont Gavfield’s illness in 1881, the great weight
of opinion favored the inteérprotation that Vice Presfdent Avthur,and
he alono, could determine that the President was disabled. = At that
time most students of tho Constitution said that the Vice President
was obligated to exercise the powers of the Presidency during Gar-
field’s"illness, just as muchi as he was obligated to preside over the
Senate or perform any other constitutional duty; atid that no enabling
action by the courts or the Congress or the Cabinet was necessary.

Since the Vice President had the duty of acting as President, it was
argued, iti-cortain contingencies, his official discrotion oxtends to the
determination of whether such a contingency actually oxists. In
other words, they were applying the well-known rule of law that in
contingent grants of powor the one'té whom the power is granted is to
decide when the emergeney has arisen.

The Cuamryay. Don’t you agree with that statement?

Mr. Brownerr. I do. .

The Cuairsan. If that is the case, and the Constitution vests
that power in the Vico President, he is the one to whom the power is
granted, and, therefore, the Vice President must decide when the
contingency arises. ‘

Mr. Brownery. That is right; but I think it shouldn’t depend on
one man's'?inion, oven if ho has a title back of his name. I think
there should be a constitutional provision which would make it so
clear that we couldn’t have this kind of debate.

Mr. Kgarineg. Yes; but it also scems to me—1I say this with the
the utmost respect—that the chairman ls gcttipg‘ the cart before the
horse, because 1t seems to me our committee’s duty is first to determine
the mothod by which we think this disability should be determined;
then to ‘decide, based upon that,* whether a law or const tutional
amendment i8 the desirab eapipmach. e

Now, there probably is merit to tho argument—just leave it to the
Vice President, which is more likeliy lﬂ,o dgive warrant to & law as against
a constitutional amendment—but I' don’t think that should be an
argument in that respect. I think we should first deterniine how we
are going to do it—whether we are going to adopt this plan or some
other plan—and thén determine jvhether it should be by law or
constitutional amendment.

?
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The CuitrMaN. I agree with you. [ think we want to determine,
first, whether it should be by law or constitutional amendment.

1 have come to the conclusion, after a short deliberation, there is
some law and precedence, after reading all the history, that all that is
necessary is for the Vice President to act,

This very statement that the Attorney General read:

1€ is o well-established rule of law that in contingent grants of power the one
to whoiii the power is geanted is to deelde when the emergeney has arisen—
leads me to the inevitable conclusion that, since the grant of power
is to the Vice Presidont, he determines the contingeney upon which he
exercises the power,

Mr, McCurrovn, Me, Chairman, if T would follow theat conclusion
one stop furtlier, could I say that, in your opinion, there is no need for
anything—thé authority now exists, and it is only the problem of
having the Vice President act when he should?

The Cuamman, lLegally, you are absolutely correct; hut there are
those doubts in the cases that we have had illustrated, the cases of
Marshall'and Arthir, to assume tliat power. Therefore, it is necessary
to do away with that doubt and resort to congressional enactment
which would remove the hesitancy,

Mr, McCunrocn, Do you think the cougressional enactment, of
itself, would have much inflitence on the Vice President acting?

The Cuamrman. I think it would.

Mr. Brownerr., That is where I disagree with the Chairman,
because I think it is a constitutional problem rather than a statutory
problem. ) ‘

The disagreement here is the interprotation of the Constitution and,
while you feel one way,—I happen to feel the same way on it—suppose
the whole committee or the whole Congress should feel the same way—
still it is a question of intérpreting the Constitution, and there is very
respected authority on the other side, and I balieve it is that very
disagreement which has caused the Vice President to hesitate to aef,
and that is why I favor—— .

Mr. Warrer. Is it disagreemeént as much as it is'doubt?

Mr. BrownErL, Doubt, I think that is more aceurate.  Yes, sir.
: The CrairMaN, Read the next sentence, and I think that nails it
down,

Mr, BrownEeLL. I beliove—and this is a personal opiinion—that the
Constitution now vests the power—— , ,

The CuarrMan. Read the one before that. You didn’t read it.

Mr. Brownern. All right.  As the Constitidtlon now stands——

The Cuairman. No. “Thus the Vice President is constituted"

Mr. Brown~eLL, Oh, yes. I have it now. 1 last my place there
for a minute. :

] 'I}‘)l‘lll.lf the Vice President is constituted the judge of the President’s
inahility, A :

As the Constitiition iiow stands, it mentions only the successor,
and thus makes him the judge of the facts.

I believe the Constitittion now vests the power of determining
inability in the Vice President and thiat the Vice President could not
constitutionally be divestéd of this' power without a constitutional
amendment. :

That. is the argunment on my side only.
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I would point out here—what 1 would like to do tiow is to show-—
that if the President’s plan, which involves both the Vice President
and the Cabinet pnr(ic}pnting in this decision, should be adopted, a
constitutional amendtitent would have (o be passed.

I call to your attention' the fact that the Cabinet has always notified
the Vice President shen a President has died. 1 think it should also
notify him in an analogous situation of the President’s fiability; but
at the present time that is only custom that requives the Cabinet to
notify the Viee Prosident iin case of the President’s death, and the
notification adds nothing to the Vice President’s existing powers.  In
other words, the sueccession clause, as it now staiids, is soh-oxccutiug,
and the Presidential powers devolve on the Viee President without
this notiflication unier the Constitution, ‘

1 think, as n practical matter, thal a Viee President would not
uindertake thoe exercise of Presidential power during the period of
Presidential inability without first consulting the Cabinet; but,
under the Constitution, as 1 say, as it is now, he could do so.

Section 3 of the proposal I am'making this morning would make it
mandatory for the Vice President to consult the Cabinet and to
sceure the approval of a nwjority of that bady. In this sense our
proposal timits the authority which the Constitution now vests ‘in
the Vice President, and that is the reason [ think it is quite clear, and
I believe we would all agree that a constitutional amendment would be
necessary to carry it into effect.

Mr. Kearina. Mr. Attorney General, before you proceed to No. 3,
would you please turn back to your wording of the present Consti-
tution, on page 4 of your statement? :

Mr. BrowxELL, Yes.,

Mr. Kearing. There is a reference to what Congress may by law
provide for——

Mr. Browxenn, Yes.

Mr. Kearina. And it says:

* * * the Congress may by law provide for the case of removal, death,
resignation, or inability, hoth of the President and Viee President, declaring what
officer shalf then act—
and so on, V o

Is it your interpretation of that constitutional provision that the
extent to ‘which Congress may by law provide for the inability has
relation only to deelaring who shall act in the line of succession and
goes no further than that?

Mr. Browxrun., That is correct.

Mr. Krarina. So that even though it says Congress may by law
provide for the inability——

Mr. BrowNern., That is when both the Viee President and the
President are out. _ o

Mr. Keating. Oh, I'sce. That applies only in the case where they
are both out? :

Mr. Brow~ews. That is correct.

Mr. Keatinag. All right.

Would you ulso, before you proceed to the advocacy of your speelfic
%roposnl, comment at this tinme on the suggestion made that the

ongress proceed not by a law, but by a constitutional amendment?

Mr. BrownrkLt. I would be glad to comment on that now because
it scems to me the more you consider the situation the more you
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vealize it is a constitutional debate that is involved hero and that the
statute would not sottle the constitutional debate.

The aithorities that we have discussed here this morning, vory
respectable on both sides, are talking about the interpretation of the
present Constitution, and the question would merely be—supposo the
statute were passed-—whether the statute is constitutional ander that
same provision in the Constittition. So, you do not eliminate the
dobate by passing tho statute.  You still have this conflict of opinion,
and the conflict of opinion, I think history shows us, is what has
mado the Vice President so hesitant to act, to the point where the
Vice Presidont just has not acted oven though you had a serious crisis
of a year and a half, as in the caso of Presidont Wilson’s illness.

Mr. Kearina. Counsel of our committee has called my attention
to thi interesting fact that in the first 21 amendments to the Constitu-
tion they became effective in from 1 to 4 years. The 22d ook 4 years.
‘The first 21 took less than 4 years.

I think you have made a very convincing argument for # constitu-
tional amendment.

‘Mr. Warrer. Actually, the average timo is something less than
3 years. You have to remember the first 10 amendments were
ado’()t(-(l at 1 time, but the average time is something less than 3 years.

Mr. Brownern. It would seém now, if it is agreeable with you,
Mr. Chairman, we might discuss first whfr action i3 needed—I think
we dre in general agreement on that—and then discuss secondly why
the constitutional amendment scems to be preferable to the statute,
and I believe—I hope I am not overstating it when I say—there is
general agreement on that; but let us get to the specific provisions of
the plan which 1 would liké to have you consider, and I speak here on
behalf of President Eisenhower, who has endorsed this plan and asked
the Congress to give it carly and favorable consideration.

Section 1 of this plan merely confirms the present generally aceepted
interpretation of the Constitution—that in ease of removal of the
President from office, or his death or resignation, the Vice President
shall become President for the unoxpired portion of the then current
term,

In othier words, this specifically affirms the result that has been
accepted by the Nation at least soven times in ¢ases where the Presi-
dent has died. There is no controversy about that.

It seems wise to have it specifically stated in the Constitution rather
than a matter of usnFo. .

Now we come to the questions of Presidential inability. There are
two kinds, you will remember, we are asking the subcommittee to
consider. . ,

Scction 2 states tliat if a President voluntarily declares in writin
that he is unable to discharge the powers and duties of his office, such
powers and duties shall borfischarged by the Vice President as Acting
President. -

This section authorizes the President to announce his own inability
and allows him to do so, knowing that his powers and duties would
be restored to him when he recovers. .

The provision is also made that this announcement shall be in
writing, for the obvious reason you don’t want to have any dispute
as to whether or not he did it, and the existence of a written docutnent
would serve that purpose.
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Tho Cuarrman. Suppose he wero a prisoner of war, out of the
country, and hoe wouldn’t be able {o write?

Me.” Browsgrt, Then 1 think ho would liave to come under
section 3; but 1 (hink it is important in our thinking to remember
that moslt eases would tlmloul)llddl,v, be solved undor this section 2,
Ifor examiple, where tho President, if he is going into tho hospital and
knows ho is going to bo out in a fow days, could ninke this written
statoment, that would take earvo of it, and ho woulld know when his
convalescence was complete hoe coltld ¢omo back iinto offico, and that
would give assurince not only to lity, but td“th public.

It would be an casy, sensible way of doaling with this problom.

Mr. Fornrv., Mr. Attorney Goeneral, what would he the depository
for that statement? ,

Mre. Brownenn, 1 assumo under the existing practico, it would be
tho I(i)lml(‘o of the Seerctary of State, where all such oflicial documents
nre pied. .

As a matter of fact, the only objection’ I have heard to this seetion
No. 2 is that it. might opon the door te a Presidont shivking his duties
and responsibilities; but 1 think the obyvious answer to that is any
President who used this section to shirk his duties would be breaking
his oath of oftice.

My, McCurrocn. And, of course, that action would be contrary to
all history, e . o

Mr, Browxenn. All history. Thero is not the slightest bit of
evidenco that would liappen,

So | think we could pass over that rather captious objection and
como now to section 3, which is designed at least to take cave of the
most. unusual situation which might happen, and because it might
happon, should be dealth with. - This is the case wheve the President
is unable or wnwilling to declare his own inability.

In other words, this is the section that would be applieablo in case
the President. were unconscious or, it the case of ‘the point raised by
tho chairman a moment ago, captured by the enemy n timo of warv,
somothing of that sori.

You can’t deseribe all the various ovents that might constituto
inability, but in’these cases: that we are talking about, the plan calls
for the Vico President, with the approval of a majority of the Presi-
dent’s Cabinet, to make tho decision, .

- Before considering this provision, I think, howover, we should look
at some of the alternatives that have been proposed.

The Cuairman, Mr. Attornoy General, l think you are very wise
in refraining from defining “inability.”

Mr. BrowxEewn, ‘Thank you, sir, ‘

I think a close study of the question would make it quite clear in
a Constitution we shouldn't go into that much dotail.

Mr, Warter, [ think the word is defined so well in all the courls
that it would serve to meet any situation,

Mr, Brownenn, Yes: I agree with that, Congressman,

Mr, Keatina, It is not a matter of law,

Mr. Browngsnn, That is right, ‘

Let's turn to a plan that would tiivolve the courts, This alternative
Y)m sal, which we reject, avoso duving Garfiold’s lllness. Thcodore

wight at that time said that the Presidontial inability was a judicial
question, and, therefore, should be dotermined in the courts.

!
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Now, in the past the theory of justiciability, if you choose to call it
that, has fdlin‘({’siipp(irt. among some Members of Congress.

Tor exaniple, on several occasions bills havo been intradiiced to give
the Supreme Court original juvisdiction to deterimine the President’s
inability; but, of course, we start with the proposition that a counsti-
tutional ameniimeit would bo necessary if this type of solution were
to bo adopted for these reasons, which I'am suve will be clearly evident
to tho members of this commitice:

Firgt, the Supreme Court has already ruled that its original
jurisdiction is Hmited to that set forth in the Constitution and
cannot be enlarged by statute; _

Second, no Federal court can inquire, on its own motion,
into the action of the leglslative or exéeutive branches; and

Third, it is doubtful that the courts could be given statutory
authority (o find a Presidént disabled in an action for mandamus,
direeting the Viee President to act as President, because the
discretionary authority is involved.

Mr. Forry. Mur. Attorney General, at that point, are you acquainted
with the recommendation of Professor Crosskey?

Mr. BrowxeLn. Yes. :

Mr. For.ry. Where he su‘gfiostml perhaps youn or yvour office might
initiate quo warranto proceedings?

Mr. BrownELL. 1 used to-have a good mauny arguments with
Professor Crosskey when he and T were members of the Yale Law
Roview together, and I think I would continue that argument on
this subject if I saw him again,

Now, then, to say that tho courts do not now have equity juris-
diction to pass on a President’s alleged inability does not mean that
the courts ight. not pass on this question, and here now we como to
Congressman Walter's inquiry.  Onco the Vice President has exer-
cised Presidential power, it is possible, I think, that the issue might
be properly raised in a case involving individual rights.

Kor oxample, one who is prosecited under a Iaw signed Ly an
Acting President might question the validity of the law on the ground
that the President was not actually disabled and that the purported
law, therefore, was improperly signed.

To give you another example, a litigant might att