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realize it is a constitutional debate that. is involved hero find that ,tho
statute would not settle the constitutiolinnl dlebtl.

iho aiilhorities that we have discussed here this morning, very
respeethble oil both sides, nrv talking about the interlrctation of the
resultt Constit utin, fln tli qncstiOn Would merely be-ul)pose the

statute were pagsed-whehieI the statute is constittionfli lider thtI.
same provision in the ConstitlUtion. So, you (o not, eliminate the
debate by passing the statute. You still hiive this conflict of opinion,
fnd the conflict of Opinion, I think history shows u1s1 is whal has
made tho Vieo President, so hesitant to act, to the point where fhil
Vice President just. 1ins not noted oven thoul h yoll had a seriolls criss
of a year 111l ft half, as in the case of Preemiti-oni Wilson's illness.

M'. I{i:ATIN-. Counsel of our committee has calle'l my attention
to thhi teresting fact that in the first, 21 amendments to the Constitu-
tion they become effective in from I to 4 years. 'he 22d took 4 years.
'Th fi-t 21 took less than 4 years.

I think you have made a very convincing argument for a constitu-
tional amendilhnent.

-Mr. WAIN,.Irt. Actually, the average time is something less than
: years. You have to remember the --first 10 Amentnwts- were
adopted at, 1 time, but: the average time is something less than 3 years.
Mr.I itowNELL. It would seem now, if it is agreeable with you ,

Mr. Chairman, we might, discuss first why action is needed-I t hink
we fire in general agreement on thlat-and then discuss secondly why
the constitutional amendment seems to be. preferable to the statute,
and I bpieve-1 hope I am not overstating it when I say-there is
general agreement on that; but let us get to the specific provisions of
the planvwhich I would likd to have you consider, and I speak here on
behalf ofPresident Eisenhower, who has endorsed this plan and asked
the Congress to give it early and favorable consideration.

Section I of this plan merely confirms the present generally accepted
interpretation of the Constitution-that in case of removal of the
President from office, or is death or resignation, the Vice President
shall become President for the unexpired portion of the lhen current
term.

In other words this specifically affirms the result that has been
accepted by the Nation at least seven times in cases where the Presi-
dent has died. There is no controversy about that.

It seems wise to have it specifically stated in the Constitution rather
than a matter of usage.

Now we conie to tho questions of Presidential inability. There are
two kinds, you will remember, we are asking the subcommittee to
consider.

Section 2 states that if a Presidnt voluntarily declares in writing
that he Is unable to discharge the powers and duiies of his office, such
powers and duties shall be discharged by the Vice President as Acting
President.

This section autthorizes tie President to announce his own inability
and allows him to do so, knowing that his powers and duties would
be restored to him when lie recovers.

The provision is also made that this announcement shall be in
writing for the obvious reason you don't want to have any dispute
fla to ifiether or not he (lid it., andf the existence of a written (locutnent
would serve that purpose.



PRFESIDENT[Al, INABILITY

Tl'he CliiliM . Suppose lie were a prisoner of war, oult. of lit,
'ollntry, an li he wouldil't bo able to write'?

Mr.- foI,%Iio tl,. Then I think he would have to coino under
section 3; hut I t ihtik it. is i nOrlali in our thinking to ronieinllt wrthatl limOst iOse$ w~'oid uhllouib o dll"' l0 S 'olved linder this -t4clion '2.
For eximliple, where tho lPixsidellt, i lie is going into 010 vio plhl 1iid
knows he is, going to hi out. in a fe(lN days, could mako- this writ-ten
statement, thlt would tikeeiro of it, alnd lie would know whon his
VOlhvlloswei'O wits Comilete lie cohtilOnie back il10 oflho, aiint lint
wouhl givo assurricenol ofilv to Iili, bot, to1hi public.

It would be at 0181y, sellsi)h' way of dealingg wilh Ithis prolemllli.
,Mr. Foiw Mr. Attorney (ene'l 1, what wold he elie dlositolI

for thuit. statemnien?
Ni,, IliIow, r.i,, I lissulle uiiter lIhe exiting lnacticepit. would be

lie Offiho of the ,e'etll'y of Stalto, where aill suchi offit-Ihl ldouiiielits
nre Iiled.

As a mliattoi of fiet., the oily objection I have heard to ti. s action
No. 2 is t kat, it might. open fli' door to a President shrking his duies
and i 1)Olisibilitits; but. I lhik lte obvious answer to lhat. is anV
President. who used this section to shirk his duties would le lle baking
hi oath of office.

Mi'. ICCUOVILOt. Anid, of course, tnt. action would lie cOn'trariy to
all history.

Mr. lIowN, Eiu,. All history. h'lipro is not. (te slightest, bit of
evidence that woiihl happell.

So I think we could pa!.over that. rather captious objection and
come. now to section 3, whieh is designed at least. to take eare of tIleniost. nUlUSuall sittt ioni which niiht.it, hia_pen, anid because it iiglt

!lppon, should be, 4lepalh with. -I his is thevose where the Presilent
is unibloe or unwilling to declare his own inability.

In other words, this is the section that wouldhbo applicable ii ease
the President. wero unconscious or, ill lio t ase of the point raised by
the chairman - litn. ago, cahptured by lhe enemy in tite of war,
something of that. sort.

You can't deseri e all the various Oveits that might, constitute
inabilit.y, but, ill these cases that w0 are talking abott, the plaln calls
for the Vice President, with the approval of a majority of the Presi-(dent's (Cabinlet, to nmake the decision.SeBefore considering this provision, I tliik, however, we should look
at-sone of the alternatives that, live beenl proposed.

Thilt CHAIRMAN. Mr. Attorney Oeniral, I think you nre very wise
in refraining from defining inabilityy."

Mr. Bitow .II 'rhank you, sir.
I think a close study of tho question would Iniike it quite clear in

a Constitution we sholdiln't, g") Into that, inueh detail.
Mr, WALT9Ii. I think ie word is delhied so well In all the courts

tiat, it, would serve to m1eet ally Sit u Ation,
Mr. IioWN:LL. Yes: I agre with Ihlit, Congressmnai,
Mr. KIi:.lN. It is not a matter' of law.
Mr. Buow,:l,1 ,. That is riglt..
IetA's turn to a lplannl ha tilliivtlv6, ourts, ihis alternleati\'e

ptro posal, which wt reject, arose durin Oarfilohs illiess. Theodore
Dwiglht At that title Said that. tiePresidenlial inAllity wAs iftjudieial
question, and, therefore, should be detertnlied in the courts.
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Now, in* the past thea theory of justiciability, if you choose to call it
that., hais founild support among some Mei6bers of Congress,

For exali)lo, oit several occasions hills have becn Introdiced to give
the Nilreine Court. original jurisdletioi to determine the President's
inabilylt.v; Iut# of course, we start, with the proposition that a cousti-
tuti6na aliindmit would he necessary if this tv pe of solution were
to be adopted for these reasons, which I man sure wi[! he clearly e vident
lo the members of this committee:

First, tohe Supreme Court. has already ruled that its original
jutrimdiclinl is lmiite(d to that set forth'in the Colstitution and
cannot be enlarged by statute;

Second, nto htlderAl coirt. can inqmnro, oil its own motion,
into tlie action of the le.Oh4lative or executive branches; and

Thir'd, it Is (llilitful' t-lit. the courts could be given statutory
nutho'iti; tofind a Presidont. -disabled in ani action for inandalius,
diircct.ilng the Vice President. to act, as President, because the
discretionary authority is involved.

Mr. FoiLY. Mr. Attorn. 6 (neral, at, thatlpoint, are you acquaintied
with the recommendation of Professor Crosskey?

Mr. BIOWN.h,. Yes.
Mr. Fohrmv. Where lie suggested perhaps yol or your office might

initiate quo wari-aflto proceedings?
Mr. BfowNEJJJJ. I used to have a good many -arguments with

Professor Crosskev when he and I were members of the Yale Law
Roviow together, and I thilk I would colninue that. argument Oil
this subject. if I saw him again.

Now, then, to say that the courts (1o not -now have equity juris-
(ietltoll to pass on 4 Presidoit's alleged inability does not mea08n that
the court.44iight not pass on this quest ion, and here now we come to
Congressman Walter's inquiry. Once the Vice President, has exer-
cised Presidenti al power, it, is' possible, I think, that the issue might.
be properly raised in a case involving individual ri ghts.,

For example, ote who is prosecuted 'under- a law signed bIy an
Actlig Piesideit might. question (he validity of lie law on the ground
that. the President was not atualhv disablld and that. the purported
law, therefore, was hl)roperly signed.

To give youi another explpe, a litigant might attack the legality
of an mx-eutlve actlio6, alleging thai tie Presidhent was hicalpacitated
at. the time lie took the action.

in such cases, it i.4 concelvablo that the courts might, decide ti
(piestion of:, whether or not a President, is disabled.

I am in cined to think that., as the Constitution now stands, the
courts would (lehcle the Constitution submits this question to the
Vice President's judgueont, alone, and that they were houid by his
decision.

There vould also Ile the question of whether tile courts would look
beyond the prosumptlit of regularity of official action.

If this proposal subiiltted by me tlis m1 orniihnlg were, adopted, I
believe tho courts would Atec pt the flidt lhgoftie Vice Iresident., and
a major, y of the Cabilet, as final; ievwrtheless# I do think these
examples indicate that. the question night 6iisell ilhe courtsI and, as
1 said before, to siy tint, lie courts tow- doi'lt, have jurisdictioi to
piss on a Presideni's alleged inability isn't. to siy they couldn't. be
given it. by a coilsituioil amendietint.. y b
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%Vp considered 11111t. possibility, of (Itwelopill t it lfil lindills whiell

tilt%, I Iresil I oll Vs 1111116111ty Would Ito dMill-Illitted Ply I llik vollr1q, and we

I'll p0t4l ic for thosix vilasons , 1hreo reasons:

Finat, kiliv coill-I ol. jild who 4111 ill 101011(tvil ill ItInkill I Ito original
1111(lill 411o (111 1 validi(

, # 1111glit ho c led 1111oll to r y o f
111111, t I Will " lit it vasco ilivz4vilig 110,1611 parflos litigiflit.

A svvoll( 1-ttli'loll is 01,14 wit hillievv 11111C Illiv provedlivo 01111 is
o.,I Ili 11-11 sh m I sl to I III 1 11 IN OvAblo ita-migh ( I I 111mil fill- 4-0111 illgilliclem'- tilld

should Allow tho Viev ProAdOll (4) wistillitt, Prosidoill hil 11OW-61-8 pl-ollipt.-

! v whiln, at I'l-esidmIC is dimbled - .1111d it 14vellied to Its v.4pt'vially

11111161,11ml In fillit, of 111111011111 elilergellev, whott"Illo of mir
Courts. whiell mv not, 111) to (IIAN., 11.4 %%'1, litlow, 111 1 Ilot relidily 61111pit'd
to Invot div.-w liti(I'llexibility. ,

There wits lilloilloir cow-toll wit%* Wt, 1110jeded 11411'.

Mr. Kvvrlml. Thill is. it lim"Aill'-phict" (if 1111di'l-AlilvillOilL

Mr. '1441 (III.Aglied.
The othor I-i'llson \\.it Iviveted it. is lit'villise %%-I- holievil thill. div Iiist

imillilily is till extIVIIHNIP 111111tol. 111141 411olild I)v kv )I it)

(lie movildve bi'lilu'll of the (loverlillivilt, 111111 111lowilig thiv jit(livial
brallell ov, I might .411y. ovell 111v legislative livallell to 11111ke the initial
fill(lilig %%-ojlj(I \-joljjlj 11111 (lot'll-ilit% of -.41 1)11 I'll I (I powt-IN., which i'l So

(111111111111111tal to -oul. conglitoliollill s -Slvlll. aild 111loWill f 01116111S

011(sillo the exet'lifivit bl-411101 (4) itil-1101111tv ill (lit, i Ili flilf-det-6ion

Would bt, 'kill -011croad kiliell t. oil - 1) lvsidt lwy ittgelf.

We volisidered "overal othel. suggestioll't 1111d rejeNed llivill oil

Am lilt' gi-millds.
StIvel-111 sliggest !oils, for ilislallev, lilwv beell Offil-NA-fol"I Ile eveMI611

of it spvchil whiell wolild bo vill-IfoWelled , to oifillov
plivsivialls lilld requirki tho 111-tsidoill to sublilic to jill 18101 11111(l 'i'llPi'l I Ill

(AX;i1ilitlatiollst, alld ditt. , 1111tv (lit, exislelleo of lilt hill )il'I(Y by it 11111joriCy

or two-Illirils, Vote, of 01111, commission.

wo coll'sidol-od theso, bill we rititteled thrill for a null'il)(NI. of vollsolls.

1 would likol to M1141,
Find, k seemed illmim, to Ils to I'Mablisli fol-11 I Wl"legill l1wellillevy

fol 4101lig it 111-tvWelit, Ilivskill 114id Illmifill vX11101fationg beclulso Oll'S9 , 6 ) -o11111olilits to- placing it (111 trijjl Its 10 Ills

and 111ix Would g1vo a 110,1111v o-0111111W4101i 010 11OW(T 10 11111-11R$ 111111 11(

till timm. Evoll ifthe coil) 1116'.41011 acted ri'likollabiv ill Ow 11111(ter.

which wo might. presume, (here is dw danger of

that, tilt' volillilis,4ioll act 1111d OIRC Illollo wollid- bv ( ellivallilig to (he
President-'s office, --corlainlv so fnr n,.q world -6pinion ivivA concernod- -
eo that. not only would pro;visioll for suell physielli and 111011411 OX41111-
inations Ili,% lilt WrolA to-Ow Presitivia's ptins6al dignity, but. I OiNk
it, would degrade tho Prowsidenfint ollivo itself.

Sevolldiv, wc, I-Opeted these pIRII-A h(VAllso it SC(Illis

t-stabl'U411 it complivateil procediliv Which woll-ld provela Immediate

ac-tioll ill thilp ot pill ergellev. The great. Ileed is for volitillultv ill div
exercis-p-of oxeOllivv power'Of leadonslill) ill thile of crisis, and ilNestign-
tiolls alld hearillp alld fludillp filld votes of it commission, 1 11111
afraid, could dr-ng oil for daYtt, or ()Veil we(+S, tjlld I-it.41111--fil A gff(11-11-

menini crisis, during Which Ito ollol wolild havo tho Clear III-F1111 to

exercise preAdontial power. Moreover, wo boliove that allell - 1101,114,
with newspaper accounts of conflic(hig W.4tiniony of physiviatis alid
others hef6re the Commission, wpuld servo to diWde Public 614111011,
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dlivide tho voi)1111113, v'aw it lh I 1111h n AiI111~ aIil liglit ha~ve serious11

So I blieive IIII (tI le' l)PONAIIres Shiould h)o fle'xible, Anld tley sholild
he pr-ohptAn 11111 it eabrv f100i ~ liuihiiwery 11id ltailed proeedures
111l1 it( liuiv'ilOw 01)losiO OLr(e

t-h Itot 0t Ill(% polite, I be1Ieo'e -aiu t hei plati that I present, Ihi,
Iorliliug oil behal11'f of (Ilie l'resleViil s .-t ut t(lie (~u'netr1 fs tv paropei-

lliofdy to 1111 itlo, 11l61g wih'v -lit Viev l'iresident , inl deehiring ai
Presidetilillh. The aiabilt.''i ilmt. lift or ll -is till pe('i ke 1h.

I I. ik Ou he Plulent.'sl olinl fal -i-lly-. A dvek~ln 4,4-111is blody allong
witi (If %li 'i't Presoidl(t iq lik~el, to rvveee'iti1AIht a-eefthlue-*1at tlat
('eituuily ohi the'-pil -I.t Of Iiunklig Rii dor t h11I. if tisi groupj neted,- there
wVout~l f ito, (ItI('5t ioul of (l i' ' hI'idllf ii1i4111il wpowe(m]0 the
hli-V OXI, of 11, mht 111 ioi('4)v'e, till%( Cahlel N1H ri t: IIAro onl Olw
job iirild ill a positions to kuuow~ IIt olive whet her t ho )lresidvIII ik ale
to tiet..

Tlhie ( 1 imm~~N, We I-eeiv('( aI iunher of replies to 0our (jtetiohi-
um1ir~e.. )f till ,r,, li'vplies revviv'ed,- I ibbik iotie of tiem involved Ihe
silelt in or i Preasidpiu's ( abiiet aq I lie detninhig ageltcyee
t hat (If fotlulit' IlP141(kitI %oVe ilt) 1118410 thait, suiggt-Stitl, b~ill 1V
wag. (1he 0ily 0110 who ofire(d tha su 40tiIohi.

Am- y'ou ('xIoultiliiig- former 1'u'esidpii( I loove-i-'s- rot her I hall Prues, i-

Mr' ~o':i. I think iI)steit.Ahove I jlt aIS 1 recall, waS
for the ('ahiirt alone, which I votild like to ('rnplnl-ize u t isii plan
(hot's itot. proose, althlouigh l tht' havie lti'eii, s01me1 p)r('s.' repjoi to thell

'1h~s )111('011 1 iie (1lie (le('isdit in the Vive Pmremle ., where I
behiteve it. should be. It, onlly says 1 ha1t., ilt doing so, Ile would (to w~tlit
Ie( ordlllarily woild~ do, 1 11n1 SUre, Iluther thle c'irculist Alces, but it
makes It. a re4 uir-enuentll (lint, hto co-iisIIi Ihlie ('1obiin't anld obtaiii tile
al-~Ovial Ill wi-l tliig of (ilie llijoity.

86o, ill other' words5, w'liuit I 11111,j)reaSeuitig to youl 11111' Riot, be ft(i
(jIlait itat ive S011111 fion acorhiug to tile aiiswers to your Iftuestioniuuires,
bilt I beIlieve oll quality it ik (he hewat.

I thilik af study of the' (lafleld'anfjd Wilison cases lidientes that.
Th'ie ( ~iA . I WOIl(l jii5t* lik _e t, e voin answer to tis: Niem-

hers of (lie Vaiiniiet. oire am~~ii~ by (lie, Pesident., of course.
Mr. BhbowsraM. With the advice hu1( consentt of flie Sente.
Tlhe OfA1:0M~AN. Yes. Bitt(hey are apipoinited 1)y (lie President.

'rhtly~ couildiit. get, 111 lindvice and"Conlsentl of (ile Sienae 1unless they
Were liploinit '(I iy (lie PresidhenL

D~on I. they owe it loyalty, at plWsonatl loyalty, to (ile Plresient?
Mr. IIIioNvE.!.. Of'Colsq, everybody Who hans office takes hlis ot~h

of o11100 t hat, Ile will fait hfnl' Jprorm thle (hide' of hlis office under
(ile Colnstlit ion, so0 that. their greatest and( highest, loyalty is to tlie

I think it. is Itio l theyio are ordinarily personal friends of (lie
Prldie. '1'Iev are certainly hIk oficin'! 61111ly, and inclined to be
loyal to him, finu( lnt, is til additional reason %Aiy we think it would
1)0 advisablie tW lit~o -themn consulted b~ecauseR, after till, puiblio opinion
is going to dedeo whether or not, this should be (lone, and the firat.
thin g anybody inl this country is goi rg to %%ant( to know Is that the
lPres'ldont,'s friends, at, least., i f eiunable to s-poak for himself, are



tlioie rtlly vonivinlcod tha 1ti8, Is a wigo move; Iothli~sI, Y~ou would
have dI vision nd chaos t il Owtt votflft.

So, (lint ia onto i'iispil wo thiik that. is amn sset, to tlina nrtlctilnr
l1111-01Mt here would ho it aroop'Opeiikiig whod would [it considered

if voil Nvill; as itritsfl of'tlie 1Pres(it iiild after tliti hatve llblernat PI
on it- IHII tholight it wasI O(hio IL't11Vi to do, )(IOII111 itilit, policy
stalidpolit, it wold hllve, I bldiove-tio (Ittl I it oh lOid linve- rent.
I)ubhl i jepihtie W1110h, of Cillil-$, Is egsetlafl to (lie Siess o th

Th'le (The~MN%''iei loynfty mt voroi0t1i ft'iitgs to) tlile ( t ia
killlit Cause them llto lid, tilt% other way.

liii uk we had dith ande cleatr,3.llyitutet fiiitil, ease of 1te Wilsoit
clibilot. hey ilisL'd to- Celt10 to AM,3 siiehI- - -
Air. O~IW1 u. ~It tho rnson tfhey did t hat, I believe, All% r2hniiltm, %V11 qfl1ite ekitily blilshit' they, weve tileititii RR to

wholei Ow (lie ltir'll~ boti ack it office, ilt thle c'11( of Is
disaitility, mid that. Is thle rolaseit tihl. phtin ti'removes that olinve
nitil Says tight, t tilt% Wgiliiig, before (lte thig litiltitetis, the tnhiii'w
the I'resident i% nblo to net again, he, comc.es biwk.

With that kid iof si1ttitioni Ift SA'CiltH (1111(p IOkni to Mue 1110i'0 wollil
ho p 110 htdio, 1 V'iet Pridokt. or 1lie Cablttet itutking thsdecisloit,
Antd thoe Ctht b1) clit' i thellr fliidliue theyim were (lig_ it, otilv

fo Ieteiom 101* elout 011d tat th, 016 ill of the people flint Wle
11tv,411mituti (1 0 t100, Sholild aret votildh bl efrei' latedh.

'rhe (CutintN. 1111111 HAWNnn nature11 bt wind it is, first Volt have
loyalty to theo ("llief, atil sicondly, wit ci k very jut polani , thiev
111111, OJISUC loa of jobs- heads m11ay 1). OliOpped 41T if filie I'esideut
eotles h111k; they maitty I10 longer. he t11iteittite of (lt" Ciabilet-iuhd I
think dlia is nimitportant foctor to be coitsidered.

Mr. Buovxmi1. Asstiming O Vice Presidenlt neted aibit tidily.
Yon would have svverAl----

rThe ('111itwx. I have nol roferencev, of ille to1,1 prse1.nttbr
of tlie wresentf ('ihilt.

Mr. I111oNt't. NO. No proseiit, perslolnitis Should lip cohisi((ep('1
ill mcoetionl with thlis wltoi (J ll0$timi; biat if flint should( hitllponui,3
NVAIuid have (Ito safeguiardI righ t narticle N, thant tOw Progidetit, if
lie was there, eould act, 111ud co~llie, back byn' a wilt(en devinriitioi, mid1(
you would hafve, of Collr1se, tie tlill1at letCtioit of (lie imetiieiih-
titetit l~'Cdt~, wh iouldl 1) applIvable, lit cage (lieA('tig i'reslileit
WAtS acting aiim~rily.

'rte (Cauniumv. TIhat 6. where yeu cover it?
Mr. I11owvxFni,. YCA.
'rho% Ca u,%x lutf Ieo doesmi't recover, its ink (li ease of Ga1101eld,

thieo would no longer he members of time% Cabliaet.-aid it, L is anice,

TPhe cikim" iknd they would resolve Any doeubhts they hand inl
fitvor of thefr Chief, I woulA think, Let's be practical aboot. it.

Mr. Bitow~xvm,. -Oki ai hilportry bagis, I. believe- that, would be a
groutdlo," fear, Mr. Chnirmani. I

Mr. M cwam.om. M\r. Chairman; I share somno of your fearg in t his
field, and I think thint isoeof tlie major decisions thud tl04. committee,
muaL first, r~olve.

I tlhik the exipereico of Scecary Lasig is otne (lint must, giv'e
anyone pause, i'egfrdless, of section 4.
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Mr. lhRoWNiIMd,. 'I'lea I evideItly Veiio't gotten I im oilt, across,
becalise ily poiltt Is that history illhcates, to me at least, (Itlt clearly
that tie rasol for 11tis stalealite, for thie failure to act, was becaUse
of the Iliicertniity a to whlehew the PrOie(lelnt couh ever come hack.

If Iam correct in that and we diniige lIth Conislitiltio i hi the mlan-
iter I piOjiS(e, Vou would eliininte tlin. obstHe'l('entirely, nid you
wouhli hove thin n(tling only for tihe duratioti of the iinbillity.

Mr. Ki,:yrli, \[Ir. Altoriily Geiieral,lIo dhirionli, with whoin I
must. sany Inst. venr 1 wan rts t hfer iiliued to be ill agrevI61t., would
leave it.' entirelv to the Vii'e Preshleiit to iiihk( this (etriluhintion.
O1w reason for ilty relctance to rccelpt, that ih thl 1 ('l ii see a danger
there hecalsoe o provide for he president rn,,slmiing his I'residenoy,
if Ile Ii abl to do so, till (lt69r (of a chaotic (olidifiIon by having tie
Vice I'reAhleli. say lI Presie lit. wfas 1znbh, ald the iiext. (lay the
l'r4idetit sayilig, ' ant able" and th-enl (lie Vice President. the next.
day saying ie is amiable, so that you would hnve a (lny-Iy-lday 1resi-
(kilt..

Now, to a lesser degree, it strikes nIh (lat, daigr is iulerent in this
proposal whiclr-leaves it. to tho Vice -Presilent aid Clahinet. If the
Vie I'cresithnt and the Cnlhaiiet de(idet to gahig uI) oi the President,
they might say, "lie is iiiiable,"1 nil~f1ien the next (lay, under your

-proposal, icic'ild-sny, "1-am able to nel.," and unless he fired-the
]illilers of tlie Cbiiel., I hey Would then the next, (lay say lie wastillble.

Thali g s been oiie reason wily I have leaned toward the feeling that.
it. would be hel ttr to liav o' the Cnbiet share in t lie d,eison, but not
to have it. nbsoltelv conclusive, but. to allow the other branches of
the (overnnont, to have a voice il reaching thnt. decision.

Would you coinzlent oil int.?
Is that. a fear which you doi't thiik is serious- that there coul he

a chin6tic situation reslillnu from lils plan?
M1r. fluownsI,. I wouh be ilieid to think it would 1e almost.

nonexistett., for t his reason: Tlat. plublle opinoim is going to decide
this Iiatter in he tlltinate analysis.

No Vice 1Presidpiit canil mtke thi decision unless lie feels that the
country is with him, Conlreas is with hii, nid that public opinion is
wilh hn. If lie does soe de.,rovs himself forever. As a matter of
ftl, even if lie makes a mistake it; hindsight, lie is des roved forever.

So 1.his decision is going to be very deliberately made, nlid it is going
(I) be uitnde wi lh the alvice of the* Pregident's official family so that
it will be a serious decision, ad I wouldthink tle Vice 'resident,
realizing th at., the Constitu1ioii says-andl lie takes his oath of office
to support the Consttilotn--he i1s ouly il there oil ai acting basis.
for it teiiporary period, oven afer lie'got in, would act wisely and
with duo regiln1'd to that.; otherwise, ie would destroy himself i tie
field of public opinion id his whole life, official life,'woldd certainly
bte Qopardized, if not. destroyed.

' q is a very powerful ftel or, perhaps the most powerful of all the.
factors th, tcoine into play here.

Mr. WALTR:. Mr. Ilrowelcll, have you given any thought to the
uIdvl sbilitv of having th1e President, when lie feels'he is able to act
agilin, subilit his case to-the Cabinet?

.\Ir1. BtowNE;.. We have, to answer your question directly, yes,
giVen COiisideratio1 to that. We had A di'se1Sioui of thll , and \ felt
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that. flli' jeopl Of (1i0 counftry~ would tint., feel 'q0iit e00 (hgaile about
(liePr~hlent-oining bhn 1 thy dto Ilhouit.- tito' l'id~eilt. gouligj ou4t..

'lhov eh'etedl (lIe- Presidlent, of(Pr till. IlThey want. him Iii there. Theyo3
IIV1 vif ngl tor tr'Ist Iitit to make this decision. So As for as hlis comling
back [11to olileo is vouerned, wo fell. there should be' n0 iitrings onl it,
11fl;(llt(i I.% Whitt tile people voted for, And (tillC is what, they wanlt.

TIat. 01idv leaves ( (Ittit'Ilti, ais I see Vt, of tile extrolite shitftion
whieroit 11resioientl Obvioulsh till-Able to lOet., st-ill (ktelmiflhI&I'( to do0 so,
And iii l ai'Cekless si fitio ol flint, kiindt, or one wvhei'e hw retilly wais not
lible to make at rationald (levsion, if (lie' flime or criss wiv; such alint.
action NvWas Ieeoded, yOll v('(101hiiig ill your I," ili helI t I)roveediiig,

Mr. WmiTH-i(. There is (Ilet (ii er case where thle Acting Presidel.
WOU'ilo 0011010 lid( hid e wats going to renlinin .-

hMr. l1iOWvt'iir. YeS.
Mrt' WmaLrm:. And wotld refuse to ae~lt til' Nresdtilt 's repre-

.sV'ntatmonl lie isg Itow%% IIIe to rry oil.
M~r.-BhtOWN.imi,. T1'011 (fillt. IR ano11ther reason1 why rou waint the1

Presidoiolouto to W)1 Ale to iiiko the deIll ttr1tiolii under Seet ion ..
Mr. Fx.itlnAx. Mrt. CJhairman?

Mr. Fl"tAN. lDO YOU not feel (lint. if tile President. oheltirel Ilia
inability an1id tulbsequeitly felt, Ine Was abde, lit' probably. w6ould be ill
veryN secude I ircunuStne? lit that vase, I wonder hti sIibk
opiitionl of which youl speaik mvoilid-1 pe ~trmitted (0t fuituetion.

Mr. I~o~a.Of course, this would all be a mtter of public
record, And perhaps .lie attetition of tite entire Nation would oh of
col.,irse, be focused ont it-, so' tha1t, I (Iin'Lthink Ainy Aspect of it votild
)0 niot, inl full publi, 'view if -1 un4derstland Your questions.

Mr. F10won1A. I ant tlhnking (fIke, most. likely, secluded sitntioti
inl which tile P~resident would findv 1iinseif.

Mr. Bl1owNmu. Yes.
Mr. Th~rntA N. TPhere may he some mini degree: of 110,pit~hi'Aa-

lion -perhiaps.
?dir. ffitow :Pi,. JIMs. place it, lit theo context of present.-day life,

whorm you have Your television Andl your press con (erences and fill,
so- (Il~t, it wouIAt bo very long, if ny mistake was inade, before tho
p~eop~le would' find out, abut it, And( atitoit would be forced]. Now,
.someo askod me, Mr. Chimimnl-

'rho'CAIMN Mr. Attorney Getieral, thlia committee hing a bill
whieh is going to ho considered very shortly. So we wvill Ask you to
concluded as soon As lpossihh'.

Mr. B1uowNvo~u,, 1 ould finish lit 6 miute,if. yon vielt.
Someone asked melt thn question of how this would work, IWho Would

initiated tile Action, whether it. would Ile thle V'ice President or thle
Cabinet. I would like to comment onl that.

'Phe CAinet., under Onte sot of ci rcu istanctes, Could nlot ifv Whe c
President when a majority of that, body believed that thie Pr-esiden t's
inability was sufficient, to w~t'at. aii devohlition of thle Presideittiatl
power on tlhe Vice Presidnt.

Tlhorm is an analogy there. The dabimiet has tilways notified the
Vice President when a President hans (lied, and spetiOn would extend
this custom in thle) case of inability.



PRESIDENTIAL INABILITY

On the other hand, the Vice President. could make the decision to
assume Presidential power, but the constitutional validity of his
decision Would depend Ii-pon the Cabinet,'s approving that decision.

So, it. coll b|e initiated either Way.,
'l'here is also tho jpossililit, that uitnder section 3, th6 Vice Presidont

could take tie lliativo witIoiti the Cabinet, first inviting 1dI_ to
make the decision. Inlike the present provision of the Constitution
howve\'r, this plan, section 3, would require approval of a majority of
the Cabinet, before the Vice Presidellt could undertake tie exercise of
P['sideilal power.

Now, section :3 contains a safeguard against, flie Vice President's
Visible usurpation of power oin a pretext, of inability. A Vice

resident who undtakes (le exercise 1 in other words, of this Pre-si-
dential power, would be assured that his action could not be seriously
branded as usurpati6if, because it. would b approved hI advance by
a majority of the President's own appointees in (te Cabinet.

In ddhtion to the safeguard-provilded by section 3, as one of youc
brought out a momefit ago, section 4 contains a second safeguard be-
caiuse' it. jwoi'ides tha.i Whenever the President declares in writing that
his iinbility is terminated, the President shaill inninedintely resune
the exercise of the powers and duties of his office.

So, I think section 4 provides a disabled President with a constitu-
tionial gunranty that the disabled President can regain the powers of
his office without. tlie conerrence of any other official or any other
group; but. luore iiil)ortant than nn thliig else is the point that I con-
clude with. which I mentioned a moment ago to Congressman Kent-
ing: NMloreimlportant, than' any of the written safeguards areo those
provided by our political processes, for ultimately the operation of
any constitutional arrangement, depends on public'opnion, (I f upon
(li public's processing a certain sense of constititional morality.

In the absence{ of tis sense of constitutional morality on the part
of tli citizenry, there can )e, of course, 110 ularanti against the
usurpation of power or an' cop 4 detat.. II Iot words, no mecian-
ical or procedural soltitn wi h provide a complete answer, if one
iaS.Hiincs I ypotlietical cases in which most of the parties are rogues
an( in which no sense of constitutional propriety exists.section 5 is merely (ie mechanical provision ?or 7 years for ratif-

cation by the States.
I would conclude my remarks this morning both by thanking the

chairman and the inembters of this subcommittee for their courteous
attention, and expressing my firm belief that the plan presented to
you has the essential ingredients to make anydeeibion under it a just
one, and generally lcceptable to ou people, for history and common-
sense combine to tell usiht this problem should be solved to protect
our Nation in time of ftuttre crisis.

Mr. K ATIN0. Mr. Cliairman, may I make this comment: I have,
as the Attorney Oeneral kinows, offered a legislative suggestion, which
is now 11. R. 6510, calling for a Presidentlt*ldinability Comnssion to
make tlie determination of inability,. I have been very much ini-
pressed with the arguments advanced by the Attornoy General on
behalf of himself and the P'esident., and uiiy mind is very open on (lie
way wo slhould approach thia problem. I f
M , one decision is that it should be approached. I feel the com-

mission plan is the best approach still, but I would be very much
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inclined to prefer, il tle absiseceof any suggest ion at, nil, the stigges-
tion made by the Attorney G0eneral or, hideed, the suggestion made,
by the chnirman or any other of i reasonable nature to solve this
problem.

In order that the Attoney Goneral's views of the Presideutt"s
proposal may be before us in tangibleform, I should be Iapt", to also
offer in the liouse the proposal niade now by the Attorney Gcoral.

Mr. ll1,foWN I.,. Thank you veryimuelh.
'he CilAtRSIAN. I think we will hve committee prints embodyitig

all I)roposals that have beell suggested.
I want to say we are very grateful to you, Mr. Attorney General,

and Mr. lRogers. Your presentation has'been very enlightenitig and
very helpfulio this -omiffiiiee. It has been, I woUild say, on a very
Thith plane, AiMit.i has been exceedingly constructive, and, I am sure.
trill help the mellers come to some conelusion.

I fim inl my study of tile matter there is' perfect answer to this,
that ever' answer lias iiperfeetlbns, and what we must try to do
is to readi the least objectionable solution.

Mr. KT'rlNo. I want to add somelthig else, Mr. Chairman.
T10o CHAIRMAN. Let me say first, before I forget it. I want to put

ii-tie record lhe statemeii f -the coliimittee on1 the ederal Coisti-
tution of the New York StateBar Associatioi on this matter, and ani
editorial that appeared in the Washington Post this morning entitled
"Displacing Ill Presidents."

(Tho'linatter referred to was ordered to be printed in time record, asfollows:)

NVW YORK 81'AT, lIAR AS.OeIATIt)V,
COMMITrFN ON FoI;MMIAI CONSTITUTION,March 2,9, 195i.

lo1. ,MANUM1, CEIVI,
Committee on the J udiciary,

1ous of Representalirts, Washington, D. C.
lI)AR MR. CIm, Fit: As yoti know, 'the committee on the Pederid Cotistitution

of the 'New York State Bar Amoclatton has sttdied the quetloti of Presidential
inability for some months and hits given consideratlon to the many suggestions
made to the Judiclary ubconiitteo oil the Subject.

As a result it is felt by this colilttee that a collsittionai niadnient is
ilecetsarv, and that tht amendment should providee it stibstatice:

(oh That the eommenctment and termination of any Inability should Ix-
determined by such inviliod asr 0og ess hod! by law 1' rovldo; mid

(b)l In ease of the hiability of the Presidont, thai the %Ice President should
scceed olyt to he Iperts aiid duties of the office mid ilbt to the office Itself.

It Ws eleat thai I. its presemit form the fifth lase of section 1 of article II of Ihe
Constitution leaves olxmi the matter of determination of what constitutes inability
and fails to authorro anyone to deal either with the beginning or the el of thle
disability. This fact has Ien a matter of embarrassmellt to the governmentt, it
the past and could be a matter of natiofiil ill-&aster in Ithe future.
The question 6f what happens on the death of aPresdent and whether the Vice

President then succeeds to the office or succeeds only to t1to powers and duties of
the office has been settled hv historical tradition. As we all know the Vice Presi-
dent is sworn in as Pr,-.ident upon the death of the latter. Presumably the smie
thing would happen case of the resignation of tile President or of his removal
from office.

On the other hand, it Is not clear whether in case of Presidential inability the
Vice President. would become President or would only be anthorized to act as
President as one succot.'ding to the' powers Vnd (lutlesof tho oiflle. Tile words
"the imme" have iiever beMn contrued i this colnectlioi and this fact adds to
the coifuslon which is so apparent in the recent discusslots on the subject.

It is extremely douibifl whether Congress has Imwer to (Ial wi the matter
without a constitutional amendment and clearly the ambiguity of tie present
provisions camot Ix cured by act of Conress alone.
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Our committee concludes that n constitutional amendtnent Is necessary for

any final or attthoritativ0 solution of the problem and therefore recommends for
your consideration that the fifth clause of section I of article II of the Constitu.
lion should be amended to read as follows:

"In Case of the iehmoval of the Presldentfrom Office, or of hils Death or Resig-
nation, the said Office shall devolve on the Vice President. In Case of the In-
ability of the President to discharge the Powers and Duties of the ld Ofice, the
said Powers and Diuties shall devolve on the Vice President, until the Disability
be removed, The Congress miay by law provide for the Case of Removal, Death,
Resignation 0r Inability, both ofMthe Presidenti atd Vice President, declaring what
Officer shall then be Prsldent, or in Case of Inability net as President. and Such
Officer shall be or act as Presidcint accordingly, until h President shall U, elected,
or, in Case of Inability, until the Disability shall' lx! earlier removed. The
commencement and termination of any Inability shall be determined by such
method as Congress shMI by law provide." "

If this amendnient shall be adopted it would mean that in case of the death,
resignAtion, or removal frnm office of the President., tie Vice President would be
sworn li as President. In cas of the President's Inability, however, the Vice
President would only net as President, having his powers and duties, until the
isability- waaremved. Congress would be called upon to enact legislation

deternini'g the method by which the commencement and termination of any
inability should be detertimbned,

lit view of the antint of time that would necessarily pass before adoption of the
amendment there would be plenty of time for your committee to consider what
method should be adopted by Coiigress. for this determination.
. In cae .of the hiblity of both the President and Vice-President the change
contained in the amendment proposed above is designed to make it plain that
tie officer who shall then act as President shall do so on a temporary basis until
the dlsabilit" is removed or a President elected.

It is believed that. no amendment wA- i ld be suffiielt to meet the problem with-
out providing+ for the determination of the question of commencement and termi-
nation of Iniability of tile President. or the Vice President, or without separating
the provisions relating to inablilty front those relating to death, resignation, or
retovnl,'thus removing the ambiguity Involved in the present language,

I sincerely hope that the foregoing will be of assistance to you and your coin-
mittee In your consideration of his vital subject, and I atn enclosing additional
copies of this letter for the other members of the subcommittee, and am sending
further copies to the committee's general counsel.

Respectfully and sincerely yours,
CORNELIUS V. JIIOKERSIIA, Chairman.

iFrom the Washington Post, April 1, 19571

DISPLACINO ILL PRESIDENTS

Beverly Smith, Jr,, Washington editor of the Saturday Evening Post, takes us
to task- in a letter published on this pago today for casting doubt on the effieacy
of his proposed Presidential Powers Cmmnismlon. In his recent article In that
magazine, Mr. Smith offered his plan tinder tile title of "Smith's Two Cents
Worth." But now he ha. substantially raised his price and urges its acceptance
Ms a means of plucking the flower of national safety out of the nettle of danger.

We fail to see any such promilo lit the proposed Presidential Powers Commission.
That body-somewhat similar to the Presidential Inability Commnqlon in Repre-
.entative Keating's bill-would be composed of three members of the Supreme
Court, the Secretaries of State and Treasury, the majority and minority leaders of
the Senate, and the Speaker and minority leader of the lious. Any time it might
find the President temporarily unable to discharge the powers and duties of his
office it could install the Vice President as acting Presi'dent. W hen and if the
commisWion should find the President's disability removed, it could restore his
powers to him.

In displacing the President the commission would have to act by. a two-thirds
vote. WoUld it also take two-thirds of tile commission to restore the President
to his office? If so, 4 of the 0 members all of whom might be of the opposite
political party, could prevent a recovered President from regaining the otilee to
which the people had elected him.

Other grave questions must he asked about the proposed PPC. For instance,
would the Cihai nian, who would be the Chief Justice, be the only person who
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could call it In session in case of a presidential Illness? Any Chief Justice would
be most reluctant to intervene in the affairs of the President. Mr. Snitb seems
to assume that such a C6mmission would have relieved President Wilson of his
duties and powers during his illness. We seriously doubt that Chief Jistice
White would have Initiated such a course of action, and if a Commission had
attempted 16Aisplace Wilsoi in the tense atmosphere of the fight over the League
of Nations he would certainly have resisted with all his power. An appalling
fight over the Presidency might have been the result.

In our opinion, the best prospect of relieving the Nation's plight in that situa-
tion would have ben a clearly established rule that the Vice President could
fill in temporarily without acceding to the presidential office. Mr. Smith may
be right in assuming that Wilson would not have invited the Vice President to
take over In any event, but there is even less probability that he would have
bowed to a Commission s edict without a potentially perilous struggle.

The existence of such a Commission would be a constant source of Irritation
to any PreSident. Every time a Democratie President might be temporarily
ill or might haVe to undetko an operation, a Republican Speaker or leader in the
Senate could badger the Chief Justice about summoning the Presidential Powers
Commission. The Chief Justice would be accused of acting or (ailing to act out
of partisan motives. One of the most serious objections to the whole scheme is
that it would plunge the Supreme Court into political imbroglios.

In sum, the proposed PPC would raise more doubt and uncertainty that it
would remove about national leadership in case of disability on the part of the
President. For that reason it. is dangerous. A much safer proposal on this
subject is the one favored by President Eisenhower-which would permit the
Vice President to act as a substitute for the President at the latter's request.
We are glad to note that Mr. Smith also favors this plah even though he thinks
it does not go far enough. Mr. Eisenhower's additional plan of having the Cabi-
net decide the disability issue when the President himself could not Is provoking
about as much controversy as the Commission idea has done.

Mr. KATIiNO. Irmight say, parenthetically, I understand that this
committee of the New York State Bar Association doesn't agreo with
anybody on this problem, which is par for this course; but I do want
to add 'this, Mr. Attorney General, and this is an encomitiu of the
chairman; in light of this statement that this has been held on such
a high level; I want to call your attention to the fact that this com-
mittee sat. and heard a large volume of evidence on this subject last,
year, toward the end of the session, and the chairman agreed with
those of us on our side that, iv was an inappropriate and Indelicate
time to bring up that. subjeotathat timn, a1( any political advantage
which he or his party might have derived from it was completely
divorced from his mind, alid we agreed together that we would take
it up in a very serious way in this session.

I want to say I commend the chairman most highly for that
attitude.

Mr. BROWNHLi,. I would like to add my appreciation to that.
Mr. WALMER. I think this indicates the quandry of the members of

this subcommittee, because we have been wrestling with this thing
since 1955, and I think all of us have tho same views that we had when
we initially undertook a solution.

Mr. BnoWNELL. It is a hard problem, but this subcommittee can
handle it., I am sure.

Tho' ChAIRMAN. Have you seen this brochure the committee isued
on the Presidential (i|sabilitv?

Mr. BROWNELL. We have. We just received one this mnornimtg,
Mr. Ciairmnn.

Mr. BRooKs. Mr. Chairman.
The CHAIRMAN. Yes.
Mr. BrooKs. Mr. Attorney General, on page 21 of your testimony

you indicated that you beloved thpt to allow the jlidicial or legis-
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lative officers to make the initial determination would be violative
of the, Constitufion, or would not be, constitutional. ,Do you thilik
that is true ii light of your restatement on pago 12 of iho second part
of paragraph 6, where it states very clearly in the Constitution that
"the Congress may by law provide for the case of-removal, death,
resignation, or inability, both of the President ai(d Vice'President"?

Mr. BnOWNE'LL. I have twO comments on that. lFirst, that point
that you just mltioned, that is a case specifically where lthe Consti-
tution says in case both th P'resident and the Vice President are out,
there cat be a succession law by statute.

The question we are raising is on the first part of thf' t scction
which does not m intion Congress acting, but I do not intend to say
the Constitution could not be amended to provide that type.of
situation where. Congress or the judiciary might participate in this
decision.

Of course, you could have a constitutional amendment, but my
point there was rather to the policy involved.

We have always endeavored to maintain this strict separation -of
powers between the three branches, and this seems to be peculiarly
an executive-branch decision.

Mr. BROOKS. Then'you don't think it would actually be unconstitu-
tional for congressional officers to participate in such a decision?

Mr. BROWNELL. I think the Constitution could be amended to pro-
vide that.

Tio CHAIRMAN. Are there any other questions?
Thauk you, Mir. Attorney General.
(Wherehpon" at 11:48 a. i., thblhearing was adjourned, subject to

call of the Chair.)
(The following was later submitted for the record:)

COMMITTEE ON TilE JUDICIARY, lIousE OF REPRESENTATIVES.
On April 1, 1957, a statement-.on Presidential inability was presented to your

subcommittee by the Attorney General. Shortly before that the committee on
Federal Constitution of the New York State Bar Association presented to your
subcommittee a suggested amendment deal ng with that problem. It did'not thet
have before it the recommendations of the Attorney General. However it agrees
with fim that in removal, death and resignation the office devolves bt4 that in the
case of l6bility the duties and not the offle6 doolve upon the Vice President, that
such Inability may be terminated, resulting in the President taking up his duties.
It agrees that a constitutional amendment Is the best solution. It Is true that bv
usage in those cases where it was impossible for the President to return, the Vice
President has taken the oath of office, although there is no specific constituiqgnI
sanction therefor. A constitutional amendment would forever remove do ut asto
this. Such diverse views have been expressed on the question of whether Congress
has the power-to legislate on Inability that it may be contemplated that if such
power were exercised by virtue of an act of Congress without constitutional
sanction it would be tested In the courts. For those reasons the committee has
advocated constitutional amendment.

Our subcommittee on Presidential inability, of which I am the chairman, and
Messrs. Elihu Root, Jr., and Arthur H. Dean are the other members, have not met
since the statement of the Attorney General so there has been time for informal
discussions only. Hence this memorandum Is submitted as an expression of my
own views although in general concurred In by the others.

While the Attorney tCeneral advocates constitutional amendment, he does to
on a completely different ground. His expressed view is that the Vice President
could not be divested, without cons(itutIonal amendment, of the power of deter-
mination which he now has. The reason for divesting him of that power is that
he should be given a more limited power to declare inability and then oldy with
the consent of a majority of the cabinet who are executive 6fficers. ThigInemo-
randun is not primarily concerned with the policy of how to deal with the question
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of [inability bt is submitted In the hope that it may offer sonic suggestions to
those having responsibility as to the Interpretatiou 'of the Constitution. It is
submitted that the interpretation of the Vice President's power advocated by
the Attorney Ceneral and his recommendation ias to the Cabinet acting with the
ViCe Presideit could not have bren within the contemplation of the~framersfor
the following reasons:

First it would lhave been a simple matter to have mid that the determination
of iltbfilitv should bet made hv the Vice President. The debates rather indicate
that they avoided who was t; ralse and delernifne Inability. Nor was it likely
that the' framers expected thatthe Vice President would act deterred either by.
fear of the accusati6i of usumpatlon or reluctance, induced by loyalty. Also the
exercise of such a power without explicit direction would haVe ticeii'made at his
peril and ight lead to an extraordinary situation in sonic cases as for example,
where the President'declared hinslf al;le to perform or resum.."h is dulies.

Second, at the time the Constitution was adopted, the Vice President was the
candidate who received the second largest number of votes. The supporters of
the rival candidates held quite strongly divergent views which very soon crystal-
lized Into a party organization. It seenfs unlikely that it was fit the put'viow of
the draftsnan tiat a recently defeated candidati for President, then serving hs
Vi66 President, should be gtoer po w er under any circunstances to determine the
ability of the successful candidate to perform iA duties.

Of course, it could not have been within the purview of the framers that the
Cabinet should have aniy responsibility in the matter as the Cabinet was not
then 'created.

As against the view that this power has been held since 1787 it should be con-
sidered that, (a) it has never ben exercised, possibly for the reason that It was
feared that the office would be vacated; (b) tht it required consremional letioa
to implement it; (c) that such implied power was not sufficiently recognized to
justify reliance on it.

The Attorney General argues that the Vice President has always had this power.
lie does not deal with the troublesome question which would arise if a President
and a Vice Presidekit lis amlrcd on the riqht of deternination. Ilis argument is
based on theqpientise that sicethe Vieo President has the duty of acting III certain
contingecies he Is clothed with th -- dut todeterhmine when that contingency
exists. It does not, of course, so state'ih the Constitution but the Attornev'
General contends that it is a well established rule of law that a contingent power
gives its grantee the right to determine when to exercise it. In support of this
legal generalization four cases are cited. (See citation 26 to Attorney General's
memorandum.)

There was sustained iiI the Aurora case in 1813 the President's right to proclaim
termination of embargo in'the Martin ease in 1927 to calling out the militia and
in the Field case in 8i1 and the Hampton ease In 1928 the right to determine
changing state of facts to vary tariff. Each of the above acts was done in pur-
suance of express authority given the President by Congre-m. This is an entirely
different matter from saying that power may be'inplied where express direction
is not given.

The logical conchsion fi the interpretAilon of any constitutional language
directing that something be done would be that someone was directed to do it.
Unfortunately that does tiot appear to be so here unless Congress mder its broad
powers was expected to Implement it. If by inference it was expected that
anyone liad the power withoutt congressional implementation it is submitted that
it would be more likely to be the President himself at least where he was able and
willing. The view of the Attorney General is that It requires constitutional
amendment to give the President this power and a constitutional amendment to
divest the Vice President of a power which lie always had And apparently the
President'never had. It is submitted that not for this reason but for clarification
a constitutional amendment should be adopted to settle the question of succession
too 'ce where the 'resident cannot resume Ills duties and of devolution of duties
where he may be able to.

April 0, 1957. MARTIN TAYLOR.

Copy for Information of Attorney GceWra[ Cornelius W. Wickersham, Bar
Association Committee Chairman; Arthur 11, beau, Esq.; Elihu Root, Jr., Rsq.


